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DURING  THE  YEAR  1852.  •/: 


Ex  parte  Bowers;  in  re  Bowers,'  a  Bankrupt 

Jfumaiy  14,  1852 

Bankruptcy  —  Form  of  Order  for  Protection  under  Sect.  211  of  the 

Bankrupt  Law  Consolidation  Act^  1849. 

In  proceeding  ex  parte  for  protection  under  the  Trader-Debtor  Arrangement  sections  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  the  trader  is  boand  to  take  an  order  strictly  cor- 
rect and  strxctlj  regular;  therefore, 

Where  a  trader-debtor,  proceeding  ex  parte  under  those  sections,  obtained  an  order  for  pro- 
tection, not  in  terms  till  ftirther  onler,  as  required  b^  the  211th  section  of  the  act,  but  an 
order  absolutely  and  unconditionally  granting  protection  till  a  certain  fixed  day,  more  than 
two  months  after  the  date  of  the  order,  the  court  refused  to  interfere  against  an  order  of 
adjudication  afterwards  obtained  by  a  creditor,  notwithstanding  the  order  of  protection. 

This  was  a  petition  of  appeal  by  the  bankrupt  from  the  order  of 
adjudication  made  by  the  commissioner.  The  facts  of  the  case  were 
as  follows  : —  Or  the  26th  November,  1851,  the  bankrupt  filed  a  pe- 
tition under  the  trader-debtor  arrangement  sections  (sects.  211,  &c.) 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  and  obtained  from  the 
commissioner  an  order  of  that  date,  granting  him  protection,  both  in 
person  and  property,  from  all  process  whatsoever  till  the  2d  February, 
1852,  and  appointing  an  official  assignee  to  act  in  the  matter  of  the 
petition.  On  the  5th  December,  1851,  J*  B.,  a  creditor  of  the  bank-^ 
rupt,  proceeded  under  the  78th  section  of  the  act,  and  obtained  ai 
summons  against  Bowers,  returnable  on  the  13th  December,     Upoi^ 
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the  return  of  the  summons  Bowers  did  not  appear  in  person  before 
the  commissioner,  but  his  solicitor  attended,  ana  stated  that  his  client 
had  filed  his  petition  for  arrangement,  and  that  the  court  had  granted 
him  an  order  for  protection  till  the  2d  February,  1852.  On  the  17th 
December,  1851,  J.  B.,  the  petiiioniS^g  creditor,  filed  a  petition  for  ad- 
judication against  Bowers  fos  fi  tleM*due  from  him  before  the  date  of 
the  petition  of  the  26th  l^fcjyembet.  Against  this  petition  of  adjudi- 
cation, Bowers,  the  ban]^i^t,'on  the  loth  December,  1851,  presented 
his  petition,  prayingf  tiiaf«fhe  court  would  refuse  to  adjudicate,  and 
that  the  petition.  li(C&c^udication  be  taken  off  the  file,  with  costs  re- 
lating thereto  tb.)i0  paid  to  the  petitioner.  Bowers.  Upon  the  hearing 
of  this  p^^itiozi  on  the  23d  December,  1851,  it  was  dismissed  by  the 
comjiti^ioaier,  who  reserved  the  question  of  payment  of  the  costs  of 
tlls.p&tkioning  creditor  out  of  the  estate  of  Bowers.  Afterwards,  and 
•  \y>A  tne  same  day,  the  commissioner  made  an  order,  on  the  petition  of 
:a^udication,  adjudicating  Bowers  a  bankrupt,  the  alleged  act  of 
bankruptcy  being  the  non-attendance  of  Bowers  before  the  commis- 
sioner on  the  return  of  the  summons.  Bowers  thereupon  presented 
the  present  petition,  praying  that  the  order  of  the  commissioner  made 
on  the  23d  December  might  be  reversed,  the  petition  of  adjudication 
taken  off  the  file,  and  that  the  costs  of  the  present  pietition  and  that 
of  the  18th  December  might  be  paid  by  J.  B.,  the  petitioning  creditor. 


Swcmston  and  Mottram  in  support  of  the  petition.  Upon  the  order 
of  the  26th  November,  1851,  being  made,  the  bankrupt  was  protected 
from  all  process  by  sect.  211  of  the  Bankrupt  Law  Consolidation  Act, 
1849.  Now,  the  summons  was  process  within  the  meaning  of  the 
act,  or  at  all  events  initiative  of,  and  capable  of  leading  to  process, 
being  issued  against  the  person  or  property  of  the  petitioner,  and,  as 
such,  could  not  be  sustained.  This  was  decided  by  Mr.  Commis- 
sioner Fame  in  Anon,j  1  FonbL  Rep.  in  Bank.  48.  It  is  submitted 
that  the  proceeding  to  compel  an  act  of  bankruptcy  by  means  of  a 
trader-debtor  summons  under  the  statute,  while  the  trader  was  pro- 
tected in  person  and  property  by  the  same  statute,  was  wholly  irreg- 
ular, and  that  the  adjudication  obtained  by  such  means  cannot  be 
supported. 

The  Solicitor 'General  (with  whom  was  Baggallay)  for  J.  B.,  the 
petitioning  creditor,  contra.  The  petitioner  has,  by  a  preceding  ex 
parte,  obtained  an  order  for  protection,  not  in  the  terms  provided  by 
the  statute,  namely,  till  further  order,  but  to  a  fixed  day,  more  than 
two  months  after  the  date  of  the  order.  If  the  trader  is  to  be  allowed 
to  avail  himself  of  this  order  in  the  way  suggested,  the  consequence 
wUl  be  most  serious  to  the  interests  of  creditors.  It  will  be  impossi- 
ble, without  great  delay,  for  the  creditor  to  make  him  a  bankrupt,  for 
he  will  be  protected  during  the  continuance  of  the  order  from  any 
proceeding  by  the  creditor  under  the  stetute  for  that  purpose.  The 
mischief,  moreover,  does  not  stop  here.  The  order  proceeds  to  obtain 
the  appointment  of  an  official  assignee,  this  being  required  by  the 
statute ;  but,  the  order  being  ex  parte,  no  direction  is  given  to  the  as- 
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signee  to  get  in  or  secure  the  effects.  The  consequence  is,  that  for  a 
period  exceeding  two  months  the  debtor  will  retain  the  eontrol  and 
dominion  over  his  effects,  to  the  possible  injury  and  loss  of  his  credit- 
ors. It  is  submitted  that  in  a  case  of  this  description,  the  act,  which 
is  intended  for  the  protection  of  creditors,  must  be  construed  strictly, 
and  that  the  order,  being  in  a  form  not  authorized  by  the  statute,  is  a 
nullity. 

StaanstoHj  at  the  request  of  the  court,  as  to  the  question  of  con- 
struction, said,  The  211th  section  of  the  act  does  not,  it  is  submit- 
ted, make  it  imperative  upon  the  commissioner,  in  granting  an  order 
for  protection,  to  adopt  the  words,  <<  till  further  order."  That  section 
of  the  statute  provides,  that  a  debtor  unable  to  meet  his  engage- 
ments ^^  may  present  a  petition  to  the  court,  setting  forth  the  true 
cause  of  such  inability,  and  praying  that  his  person  and  property  may 
be  protected  from  all  process  untu  further  order ;  and  the  court,  on 
such  petition,  shall  have  power  to  grant  such  protectioq,  and  may 
renew  the  same  bora  time  to  time,  as  it  shall  think  fit."  And  the 
212th  section  enacts,  that  every  such  petition  shall  be  in  the  form 
contained  in  schedule  (A«  a.)  to  the  statute  annexed.  The  form  of 
prayer  given  to  the  petition  by  this  schedule  is  simply  for  protection 
*'  from  all  process,"  without  any  specification  as  to  time.  It  is  sub- 
mitted that  the  words  ^^  such  protection,"  occurring  in  the  211th  sec- 
tion, have  reference  to  the  kind  of  protection  previously  mentionedi 
viz.,  protection  of  the  person  and  property,  rather  than  to  the  period 
to  which  the  protection  is  to  extend ;  and  that  the  succeeding  pro- 
vision, enabling  the  commissioner  to  renew  the  protection  from  time 
to  time,  is  more  adapted  to  the  case  of  a  previous  cnrder  for  protection 
having  been  made  for  a  definite  time,  than  to  that  of  an  order  termi- 
nable at  the  will  of  the  commissioner.  It  is  submitted  that  the  phra- 
seology of  the  211th  section,  and  the  form  of  prayer  given  to  the 
petition  in  the  schedule,  give  a  discretion  to  the. commissioner  as  to 
the  form  of  the  order  to  be  made,  and  that  they  do  not  so  limit  him 
to  make  an  order  for  protection,  in  terms,  "  till  further  order,"  that  if 
he  departs  from  that  form,  the  order  made  will  be  a  nullity.  The 
commissioner  is  not  limited  to  an  order,  the  particular  terms  of  which 
are  specified  in  the  act  only,  but  not  in  the  schedule,  which  gives  the 
model  of  the  petition ;  but  a  discretion  is  given  to  him  to  adapt  the 
order  to  the  circumstances  of  the  case,  having  regard  to  the  state  of 
business  in  his  court  K  he  has  such  a  discretion,  the  court,  in  the 
absence  of  proof  to  the  contrary,  will  presume  that  it  has  been  rightiy 
exercised.  The  order  which  has  been  made  by  the  commissioner  is, 
moreover,  practically,  to  all  intents,  an  order  till  further  order ;  it  is 
an  order  which  may  extend  to  a  certain  time,  but  not  beyond,  with- 
out further  order ;  and  in  the  mean  time  it  is  always  in  the  power  of 
the  commissioner  to  discharge  his  own  order.  No  order  of  the  com- 
missioner is,  in  its  nature,  irrevocable.  Lastiy,  even  if  it  were  not 
competent  to  the  commissioner  to  discharge  the  order,  still  it  is  open 
to  him,  in  the  case  of  danger,  to  direct  the  official  assignee  to  collect 
and  secure  the  assets.     On  these  various  grounds  it  is  submitted  that 
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the  order  is  not  irregular.  In  the  Anonymous  case^  ahready  cited,  the 
order  for  protection  was  tnade  to  a  day  certain,  and  no  objection  was 
taken  to  it  on  the  ground  of  irregularify. 

Knight  Bruce,  L.  J.  How  this  case  would  have  stood  if  the  order 
of  November  had  granted  protection  to  the  debtor  till  further  order,  or 
had  granted  protection  tQl  a  certain  day  or  further  order,  it  is  not 
necessary  for  me  to  say.  In  point  of  fact,  the  order  obtained  is  an 
order  absolutely  and  unconditionally  granting  protection  till  a  certain 
fixed  day,  more  than  two  months  after  the  day  of  granting  it  Now, 
such  an  order  may  or  may  not  be  a  nullity ;  upon  that  I  give  no 
opinion  except  this,  that  if  it  is  a  nullity  there  is  an  end  of  all  ques- 
tion. But  assuming  it  not  to  be  a  nullity,  I  apprehend  it  still  to  be 
an  irregularity ;  and  I  apprehend  that  where  a  person  proceeds  ex 
parte  to  obtain  an  order  for  his  own  benefit,  and  to  the  prejudice  in  a 
certain  sense  of  his  creditors,  and  in  the  absence  of  those  creditors,  he 
is  bound  to  obtain  an  order  strictly  correct  and  strictly  regular ;  and 
that  if  he  does  not,  he  must  abide  by  the  consequence.  The  proceed- 
ings which  have  been  taken  to  make  the  petitioner  a  bankrupt  may 
or  may  not  have  been  valid,  may  or  may  not  be  regular ;  with  this 
we  do  not  interfere.  With  the  petitioner's  power  to  resist  such 
proceedings  if  he  can  we  do  not  interfere.  We  all  know  that  in 
Lord  Eldon's  time  the  fact  that  a  commission  was  proved  to  be 
legally  invalid  was  not  always  sufficient  of  itself  to  induce  him  to 
supersede  it ;  and  to  those  acquainted  with  the  practice  at  that  time, 
it  is  weU  known  that  in  many  cases,  where  a  conmiission  in  bank- 
ruptcy was  confessedly  invalid,  he  nevertheless  left  the  parties  to  do 
what  they  could  with  it,  and  refused  to  interfere.  So  here,  being  of 
opinion  that  the  bankrupt  has  obtained  an  order  ex  parte^  and  that 
the  order  so  obtained  is  one  in  which  there  is  a  serious  and  important 
irregularity,  I  am  not  disposed  to  dispute  what  the  conunissioner 
has  done. 

Lord  Cranworth,  L.  J.  I  am  of  the  same  opinion.  Were  it  not 
for  the  terms  of  the  schedule  annexed  to  the  statute  there  could  have 
been  no  doubt  of  the  irregularity  of  the  order.  I  confess  I  think  the 
petition  cannot  be  treated  as  irregular,  having  been  presented  in  the 
form  which  the  schedule  provides  and  the  act  requires.  The  proceed- 
ing is  not  irregular,  so  far  as  the  petition  is  concerned ;  but,  then,  what 
is  the  order  to  be  made  eventually  ?  The  statute  requires  that  this 
should  be  an  order  for  protection  till  further  order.  Whether  it  should 
be  in  terms  till  a  given  day  or  further  order,  or  simply  till  further  order, 
it  is  unnecessary  to  discuss.  The  order  made  in  this  case  is  an  order 
for  protection  up  to  a  particular  fixed  day,  thus  tying  up  the  hands  of 
everybody,  and  depriving  them  of  their  rights  in  the  mean  time.  Such 
an  order  is  not  in  the  form  authorized  by  the  statute,  and  is  one  which 
there  is  no  authority  to  make ;  consequently  the  debtor,  who  has  ob- 
tained this  order  ex  parte^  and  behind  the  backs  of  his  creditors,  is 
not,  in  my  opinion,  entitled  to  any  assistance. 

Petition  dismissed^  with  costs. 


COURTS  OF  CHANCERY,  1852. 


BUcket  V,  Lamb. 


Blacket  v.  Lamb.^ 

NoYember  10  and  December  1,  1851. 

A   Condition  annexed  to  an  Appointment^  and  inconsistent  with  the 

Powefj  is  void. 

A  testator,  baying  i)over  to  appoint  by  -win  a  sum  of  3000L,  made  bis  wiU,  giying  bis  gene- 
ral estate  to  bis  children  for  ufe,  witn  remainder  to  thein  issae  \  and  after  referring  to  tbe 
aboye  power,  he  appointed  the  Amd  amongst  bis  diildren,  and  requested  them  not  to  spend 
their  shares  thereof,  but  to  leaye  the  same  for  the  benefit  of  their  children:  — 

Hdd,  that  these  words  did  not  constitote  a  tmst  for  the  grandchildren,  so  as  to  pat  the 
children  to  their  election,  but  that  they  amounted  to  a  condition  annexed  to  the  appoint- 
ment in  fayor  of  children,  and  that  such  condition  was  yoid,  as  inconsistent  with  the  power. 

This  case  was  brought  before  the  conrt,  by  way  of  special  case, 
for  tbe  purpose  of  obtsuning  its  opinion  on  the  construction  of  tbe 
will  of  George  Lamb,  deceased.  The  testator  had,  under  his  mar- 
riage settlement,  dated  the  14th  November,  1815,  power  to  appoint 
by  will  the  sum  of  3000/.,  the  amount  of  a  pohcy  of  assurance, 
amongst  his  children.  By  his  will,  the  testator  in  the  first  place,  dis- 
posed of  the  property  of  which  he  was  absolutely  possessed,  giving 
life  interests  to  his  six  youngest  children,  in  aUquot  portions,  of  such 
property,  with  remainder  to  their  children ;  and  then,  referring  to  his 
marriage  settlement,  he,  in  exercise  of  the  power  thereby  reserved  to 
him  over  the  3000/.,  appointed  150/.,  part  thereof,  to  each  of  his  seven 
children,  and  the  residue  equally  amongst  his  six  youngest  children, 
and  especially  requested  each  of  his  said  six  children  would  not  sink 
into  or  spend  their  respective  shares  thereof,  but  leave  the  same  for 
the  benefit  of  their  respective  children ;  and  if  any  of  them  had  no 
children,  then  to  leave  the  same  so  that  their  shares  might  go  in  the 
same  way  as  his  general  estate  and  effects  were  thereby  limited.  The 
questions  were,  whether  the  precatory  words  used  by  the  testator 
amounted  to  an  appointment  or  trust  of  the  residue  of  the  3000/.  in 
favor  of  grandchildren,  so  as  to  put  the  children  to  their  election  either 
to  confirm  the  benefits  in  the  settled  money  intended  by  tbe  testator 
for  the  grandchildren,  or  to  renounce  all  interest  under  his  will  in  the 
testator's  general  estate ;  or  whether  the  words  amounted  merely  to 
a  condition  annexed  to  the  absolute  interests  given  to  the  childuren, 
and  formed  no  part  of  the  appointment,  in  which  case  it  was  con- 
tended they  would  be  void,  as  inconsistent  with  the  power. 

RovpeU  and  BateSy  for  the  trustees. 

IL  Palmer  and  Nalder,  for  the  six  children  of  the  testator,  cited 
Meredith  v.  Heneage^  1  Sim.  542 ;  Carver  v.  Bowles^  2  Russ.  &  M. 
301 ;  BardsweU  v.  Bardswell^  9  Sim.  319 ;  White  v.  Briggs^  15  Sim. 
17 ;  and  Williams  v.  WilliamSj  1  Sim.  (n.  s.)  358. 


1  16  Jur.  142 ;  21  Law  J.  Bep.  (h.B.)  Chanc.  46. 
1* 
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Lloyd  and  Brodrick^  for  the  grandchildren,  cited  Baker  v.  Moseley^ 
12  Jur.  740;  Eade.w.  Bade,  6  Sfad.  118;  Wood  v.  Coz,  1  Kee.  317 ; 
Whistler  v.  Webster^  2  Ves.  Jun.  367 ;  and  Church  v.  Kemble,  5  Sim.  625. 

BoMiLLY,  M.  R.  The  question  in  this  case  arises  on  the  will 
of  Greorge  Lamb,  who,  under  his  marriage  settlement,  possessed 
a  power  of  appointment  amongst  his  children  of  a  sum  of  3000/. 
This  power  he  executed  by  his  will,  dated  the  21st  February,  1844, 
in  favor  of  the  children  therein  mentioned,  in  sixth  shares ;  and  he 
especially  requested  each  of  his  said  six  children  would  not  sink  into 
or  spend  their  respective  shares  thereof,  but  leave  the  same  for  the 
benefit  of  their  respective  children ;  and  if  any  of  them  had  no  child- 
ren, then  to  leave  the  same  so  that  their  shares  might  go  in  the 
same  way  as  his  general  estate  and  effects  were  thereby  limited.  The 
testator  died  on  the  19th  June,  1850.  In  carrying  out  nis  will,  a  doubt 
has  arisen  whether  the  words  following  the  appointment  have  not 
created  a  trust  for  grandchildren,  so  as  to  impose  upon  the  children 
the  necessity  of  connrming  such  trust  in  favor  of  grandchildren,  or  for- 
feiting the  interests  given  to  them  by  the  will  in  the  testator's  general 
estate.  The  testator  distinctly  recites  the  terms  of  the  power  he  was 
about  to  execute :  it  was  present  in  his  mind  that  he  could  not  exe- 
cute it  in  favor  of  his  grandchildren ;  and  having  disposed  of  what  he 
thought  proper  among  his  children,  he  made  an  appointment  of  what 
remained,  and  added  those  precatory  words  as  a  special  request.  The 
question  to  be  determined  resolves  itself  into  two  points :  first,  whether 
the  words  amount  to  a  direct  appointment  in  favor  of  the  grandchild- 
ren ;  for  if  they  do  amount  to  an  appointuent  in  their  favor,  there 
can  be  no  doubt  that  a  case  of  election  has  been  raised ;  but  if  these 
precatory  words  are  to  be  treated  as  any  thing  short  of  an  actual  ap- 
pointment—  that  is,  if  they  do  not  form  part  of  the  actual  appoint- 
ment made  by  the  testator  —  then  they  constitute  a  superadded  con- 
dition. In  this  view,  the  case  of  Carver  v,  Bowles  becomes  material, 
and  I  think  the  present  case  falls  within  that  case.  It  was  there  held, 
that  if  the  shares  given  by  the  appointment  vest  absolutely  in  the 
children,  and  the  donee  of  the  power,  in  making  the  appointment, 
adds  a  condition  inconsistent  with  the  power,  that  condition  is  abso- 
lutely void.  And  that  is  the  case  here :  the  words  of  condition,  there- 
fore, must  be  treated  as  if  they  were  not  in  the  will,  and  the  children 
will  take  their  shares  of  the  fund  without  any  restriction.  It  must, 
therefore,  be  declared  that  the  children  of  the  testator  are  entitled  ab- 
solutely to  the  fund,  the  subject  of  the  power,  and  that  they  are  also 
entitled  for  their  lives  to  the  income  of  their  shares  under  the  will. 
The  costs  must  come  out  of  the  residue. 
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Crosse  v,  Lawrence  ;  Crosse  v,  Keene.^ 

Jannaiy  22, 1852. 

Vendor   and  Purchaser —  Copyholds  intermixed  with   Freeholds'^ 

Timber. 

Lands  of  copjhold  and  freehold  tenure  lying  intermixed  and  nndistingnishable,  were  sold 
with  the  timber  standing  on  them.  The  conditions  of  sale  stipulated  that  the  vendor  was 
not  to  be  boond  to  distingaish  the  ireeholds  from  the  oopyholds,  and  that  the  timber  was 
to  be  taken  at  a  ralnation  made  for  the  purposes  of  that  sale,  the  value  of  the  timber  on 
each  lot  beine  specified.  The  deposit  was  paid  of  10/.  per  cent,  on  the  whole  price  of  the 
land  and  timber.  It  was  also  stipulated,  that  in  case  or  delay  in  the  completion  of  the  pur- 
chase, interest  at  5/.  per  cent,  should  be  payable  on  the  whole  price  of  the  land  and  timber : — 

Hdd^  first,  that  the  contract  was  an  entire  contract  for  the  sale  of  land  with  timber  on  it — not 
two  contracts,  one  for  the  sale  of  land  and  another  for  timber. 

Secondly,  that  the  purchaser  was  not  entitled  to  any  abatement,  thongh  he  could  not  cut  a 
single  tree,  not  being  able  to  distinguish  any  one  tree  as  standing  on  freehold  ground. 

Thirdly,  that  in  the  case  of  one  lot  sold  under  the  same  conditions  and  particulars  of  sale, 
and  which  consisted  entirely  of  copyholds,  the  purchaser  was  equally  Dound  to  pay  the 
stipulated  price  for  the  timber,  although  he  could  not  cut  any  of  it. 

Crosse  v.  Lawrence. 

This  was  an  important  case  on  the  question  fireqiiently  arising  on 
sales  of  land  of  freehold  and  copyhold  tenures,  where  the  freehold 
portions  cannot  be  distinguished  nrom  the  copyhold,  as  to  the  title  to 
the  timber.  The  facts  were,  that  certain  lands  were  set  up  for  sale 
by  auction,  some  of  the  lots  consisting  of  freehold  and  copyhold  land 
mixed  up  in  this  manner.  The  lot  in  the  first-named  cause  had  been 
bought  in  at  the  sale,  but  Lawrence  had,  by  private  contract  previous 
to  the  auction,  arranged  to  purchase  it  at  a  certain  price  if  not  then 
sold  ;  and  accordingly,  immediately  after  the  auction^  he  signed  the 
contract  upon  which  this  claim  was  filed,  which  contract,  together 
with  the  essential  parts  of  the  conditions  of  sale,  are  set  out  in  the 
note.*     Some  time  after  the  sale  the  defendant  took  the  objection, 

1  16  Jut.  142. 

s  ^  Memorandum.  I  hereby  acknowledge  that  I  have  this  day  purchased  lot  2,  de- 
scribed in  these  particulars,  for  the  sum  of  3000^,  and  the  further  sum  of  2632.  U.,  being 
the  amount  of  the  valuation  of  the  timber  thereon  as  declared  at  the  time  of  the  sale, 
and  I  have  paid  into  the  hands  of  the  solicitors  to  the  vendors  a  deposit  of  326^  in  part 
payment  of  the  said  purchase-money,  and  I  hereby  agree  to  complete  the  purchase  in 
all  respects  according  to  the  particulars  and  conditions  of  sale. 

(Signed)  ^*  G.  L.  B.,  for  vendors. 

"  G.  Lawrence. 

Purchase-money  £3000    0    0 

Valuation  of  timber,  &c. 263    1    0 

£3263     1    0 
Deposit 326     0    0 

Balance  £2937     1     0" 

The  property  in  lot  2  was  described  as  "  a  farm,  &c.,  comprising  113  acres  of  land, 
part  freehold  and  part  copyhold,  of  inheritance  of  the  manor  of  Dswerry,  the  copyhold 
parts  whereof  cannot  be  di^ngniahed  from  the  freehold.    ....    Lands  held  of  the 
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that  he  ought  not  to  be  asked  to  pay  for  timber  which  he  could  not 
have  any  authority  to  fell,  since  the  vendor  would  not  undertake  to 
point  out  a  single  tree  which  stood  on  freehold  ground.  The  crown 
was  lord  of  the  manor,  but  nothing  turned  on  that 

Russell  and  W,  D.  Lewis,  for  the  plaintiff.  .  The  defendant  has 
bought  this  land  with  the  fullest  knowledge  of  the  defect  in  the  title  to 
the  timber.  He  now  asks  us  to  distinguish  the  timber  on  the  freehold 
from  that  on  the  copyhold ;  which  is,  in  other  w^ords,  asking  us  to  dis- 
tinguish the  freehold  parts  of  the  land  from  the  copyhold  parts,  which 
by  stipulation  we  are  not  bound  to  do.  He  then  asks  us  to  ascertain 
the  diiierent  values  of  the  timber  on  the  two  portions  of  the  estate, 
which  is  the  same  thing ;  and  when  we  decline  to  do  that,  which  we 
are  unable  to  do,  and  which  we  have  stipulated  not  to  do,  he  insists 
on  having  the  whole  timber,  without  any  payment  for  it  whatever ; 
for,  says  he,  "  I  will  pay  you  for  what  you  will  undertake  to  point 
out  to  me  as  being  in  my  power  to  cut ;  but  I  will  not  pay  you  for 
that  which  you  will  not  undertake  shall  ever  be  in  my  possession." 
The  defendant  has  made  an  affidavit  that  he  bought  this  land  with 
the  intention  of  building  villas ;  but  to  import  that  consideration  into 
the  contract  would  be  to  vary  it  materially  by  parol  evidence.  [They 
also  read  an  affidavit,  to  show  that  the  copyholders  had  for  more  than 
sixty  years  exercised  the  right  of  cutting  timber,  with  the  knowledge, 
and  without  the  permission,  previous  or  subsequent,  of  the  lord  or  of 
his  steward]  • 

W.  J).  Lewis,  as  to  the  nature  of  a  copyholder's  interest  in  timber, 
cited  Ashmead  v.  Ranger,  1  Lord  Baym.  551 ;  Whitechurch  v.  HoU 
worthy,  4  Mau.  &  S.  341 ;  and  Lewis  v.  Brcmthwaite,  2  B.  &  Ad. 
437.  An  estate  is  more  valuable  on  account  of  the  trees  which  are 
upon  it,  apart  from  the  consideration  of  their  mere  chattel  value  as 
timber.  He  put  several  analogies,  e.  g.  of  the  case  where  there  was  a 
very  large  fine  on  alienation,  could  the  purchaser  claim  compensation 
on  that  account  ?  as  was  actually  the  case  in  the  manor  of  Lambeth. 

nuinor  of  Luweny  are  subject  to  qtdtrentB,  viir}rin^  from  Is.  to  Is.  6d.  on  each  hold- 
ing, and  to  a  fine  on  surrender,  alienation,  and  administration,  not  exceeding  5s.  dd." 

Condition  7.  **  As  to  such  of  Uie  lots  as  are  stated  in  the  particulars  to  be  part  free- 
hold and  part  cop7hold,  the  purchasers  shall  not  be  entitled  to  have  it  shown  how  much 
of  such  lots  respectivd^  are  copyhold  and  how  much  are  freehold,  nor  to  have  the 
freehold  and  copyhold  parts  distinguished  or  identified,  or  the  boundaries  thereof 
respectively  ascertained,  nor  to  make  any  inquiry  into  or  concerning  the  same." 

Condition  9.  **  On  payment  of  the  remainder  of  the  purchase-money,  and  of  the 
amount  of  the  valuation,  according  to  the  particulars,  the  vendors  will,  subject  to  the 
providons  of  these  conditions,  execute  ana  perfect  proper  assurances  to  the  several 
purchasers,  at  the  expense  of  such  purchasers." 

There  was  a  stipulation  indorsed  on  the  particulars  of  sale,  but  not  among  the  fi>rmal 
conditions  of  sale,  the  material  part  of  which  was  as  follows :  —  "  The  timber  trees  and 
saplings  and  underwood  of  above  seven  years'  growth  on  the  respective  lots,  which  are 
to  be  paid  for  by  the  purchasers,  have  bieen  carefully  valued  by  Mr.  M.,  of  N.,  for  the 
puiposes  of  this  sale,  and  the  amount  upon  each  lot  will  be  declared  at  the  time  of  the 
sale,  and  will  be  required  to  be  psdd  on  the  completion  of  the  purchases,  in  addition  to 
the  purchaae-fnoney  for  the  lots." 
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Or  could  a  purchaser  object  to  have  the  landlord's  and  tenant's  fix- 
tures valued  together  at  a  round  valuation,  it  bein^  stated  that  there 
was  difficulty  in  ascertaining  the  different  fixtures?  Or  if  the  lands 
were  leasehold,  and  so  stated,  could  the  purchaser  object,  or  insist  on 
compensation  ?  The  purchase- monev  for  the  land  and  timber  was  all 
put  together,  and  the  aeposit  was  paid  on  the  total  in  solidum, 

W.  M.  James^  (The  Solidtor-Oenerai  was  with  him,)  for  the  de- 
fendant, denied  that  the  authorities  cited  were  of  any  support  to  the 
plaintiff's  case.  These  trees  have  been  valued  at  their  whole  value 
as  timber.  [He  cited  De  Visme  v.  De  Vtsme,  1  Mac.  &  G.  336 ;  13 
Jur.  1037.  He  also  put  an  analogous  case  with  regard  to  the  fixtures 
in  favor  of  the  view  of  the  defendant] 

[Turner,  V.  C.      It  is  curious,  that  in  an  unreported  case  of 

Carry  v.  Fine,  Lord  Cottenham,  when  at  the  Rolls,  decided  exactly 
the  other  way  from  what  he  ultimately  decided  in  De  Visme  v.  De 

Visme,  It  is  a  verv  just  rule  in  general  that  is  laid  down  in  De  Visme 
v.  De  Visme ;  but  it  may,  perhaps,  occasionally  lead  to  greater  injus- 
tice and  hardship  than  it  is  intended  to  cure.] 

Russell^  in  reply.  The  objection  taken  goes  even  more  to  the  copy- 
hold land  itself  than  to  the  timber  on  that  land;  for  if  you  are  not 
able  to  fell  the  tree,  you  cannot  enjoy  as  you  wish  the  land  on  which 
the  tree  stands.  But  you  cannot  teJce  such  an  objection  to  the  land 
itself.    There  is  no  allegation  of  any  fraud  or  concealment 

Turner,  V.  C.  The  question  for  decision  in  this  case  depends 
on  whether  the  contracts  for  the  purchase  of  the  land  and  tim- 
ber constituted  one  contract,  or  were  separate  and  distinct  contracts. 
If  they  are  to  be  taken  as  separate  and  distinct  contracts,  it  is  incum- 
bent on  the  vendor  to  show  either  that  it  is  customary  for  the  copy- 
holder to  enter  and  fell  timber,  or  that  the  right  must  be  presumed. 
Mr.  James  argues  that  they  are  separate  and  distinct  contracts,  and 
founds  that  on  the  terms  in  which,  under  the  conditions  of  sale,  pay- 
ment was  to  be  made  for  the  timber.  [His  honor  read  the  stipula- 
tion indorsed,  ante^  note]  —  and  he  fastens  on  the  words  "  in  addition 
to  the  purchase-money  for  the  lots  "  as  evidencing  a  separate  and  dis- 
tinct contract ;  but  that  document  speaks  "  for  the  purposes  of  this 
sale ; "  and  what  was  the  sale  of?  Not  of  timber,  but  of  land.  The 
fourth  condition  shows  that  the  contract  was  but  single.  That  con- 
dition stipulates,  in  case  of  delay  in  the  completion  of  the  sale,  for  5/. 
per  cent  per  annum  on  the  whole  consideration-money,  for  the  tim- 
ber as  well  as  the  land.  The  ninth  condition  also  incorporates  the 
two  sums,  drawing  no  distinction  between  the  assurances  to  be  exe- 
cuted of  the  timber  and  of  the  land ;  and  there  is  no  stipulation  as  to 
any  titie  to  be  shown  to  the  timber.  I  cannot,  therefore,  treat  these 
as  separate  and  distinct  contracts ;  and  if  the  contract  is  not  to  be  so 
treated,  it  is  a  contract  for  the  purchase  of  land  with  timber  on  it ; 
and  the  title  to  the  land  is  the  title  to  the  timber,  and  we,  therefore, 
must  look  at  what  is  the  titie  covenanted  to  be  shown  to  the  land. 


10  COURTS   OF   CHANCERY,  1852. 


Crosse  V.  Keene. 


Now,  by  the  seventh  condition,  and  by  the  description  of  lot  2  itself 
in  the  particulars  of  sale,  it  is  expressly  stipulated  that  the  purchaser 
is  not  to  require  the  lands  to  be  distinguished.  Then,  when  they 
stipulate  that  the  purchaser  is  not  to  inquire  in  this  respect  into  the 
title  to  the  land,  and  we  consider  the  timber  as  part  of  the  land,  it  is 
in  effect  stipulated  that  neither  is  the  purchaser  to  inquire  in  this 
respect  into  the  title  to  the  timber.  Suppose  the  ninth  condition  had 
included  timber  to  be  taken  at  a  valuation,  how  is  the  timber  to  be 
valued  ?  Undoubtedly  not  as  copyhold,  but  it  is  to  be  valued  as  tim- 
ber not  affected  by  the  state  of  the  title.  Suppose  the  whole  land 
copyhold,  could  it  be  said  that  the  vendor  is  entitied  to  nothing  in  re- 
spect of  the  timber?  Again:  the  purchaser  must  be  considered  as 
destinating  part  of  the  price  to  copyhold  trees ;  and  he  must  be  con- 
sidered as  calculating  in  his  own  mind,  at  the  time  of  the  sale,  the 
chances  and  uncertainty  of  ascertaining  his  right  of  property  in  any 
of  these  irees,  and  therefore,  that  he  makes  up  his  mind  to  offer  so 
much  less.  Mr.  James  put  an  ingenious  case  as  to  fixtures ;  but  I 
think  a  nearer  analogy  in  the  case  of  fixtures  would  be,  where  a  ven- 
dor selling  a  house  were  to  agree  to  sell  the  fixtures  at  so  much,  stat- 
ing his  inability  to  distinguish  which  were  landlord's  and  which 
tenant's  fixtures.  That  is  a  case  where,  as  I  apprehend,  the  court 
would  interfere  and  enforce  the  contract  So  here,  the  purchaser  was 
told  that  the  title  as  to  the  timber  was  in  this  state— that,  in  fact,  it 
could  not  be  pointed  out  what  he  might  cut  down,  and  what  he  might 
not.  He  must,  therefore,  pay  the  whole  2613L  interest  and  costs,  and 
complete  the  purchase  on  that  basis. 

Crosse  v,  Keene. 

This  was  a  claim  for  a  specific  performance  of  a  similar  contract 
as  to  lot  6,  at  the  same  sale  :  the  contract  was  in  the  same  terms,  and 
the  conditions  of  sale  the  same.  But  in  this  lot  the  lands  were  alto- 
gether copyhold.  The  purchaser  dedined  to  pay  for  the  timber,  and 
refused  to  complete  his  purchase  unless  upon  being  allowed  all  the 
valuation  price  of  it 

Turner,  V.  C.  The  question  in  this  case  is  similar  to  that  in 
the  last  The  distinction  which  is  to  be  taken  between  this  case 
and  the  case  of  the  sale  of  a  crop  of  corn,  which  the  vendor  can  give 
no  right  to  cut,  is  this,  that  corn  cannot  be  enjoyed  except  by  reaping 
it;  whereas  the  trees  may  be  enjoyed  without  cutting  them.  There 
is  often  much  value  and  enjoyment  in  the  possession  of  trees  quite 
apart  from  the  value  of  them  as  timber.  I  think  this  is  all  one  con- 
tract. There  is  no  separ^  and  distinct  contract,  one  for  land  and 
another  for  the  trees. 
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The  Great  Northern  Railway  Company  v.  The   Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company  &  others.^ 

December  16, 1851.  , 

Injunction —  Agreement  between  two  Bailway  Compames  of  a  perma- 
nent Character. 

In  1848  the  East  Lincolnshire  Bailway  Company  agreed  with  the  defendants  that  a  station 
on  the  defendant's  line  should  be  nsed  eqaally  by  both  companies,  bat  shonld  be  subject 
to  the  by-laws  of  the  defendants,  and  that  a  committee  of  three  firom  each  board  shonld 
be  appointed  to  arrange  the  working  of  the  traffic,  &c. ;  that  the  cost  and  maintenance  of 
the  station  and  the  working  should  oe  borne  by  the  two  companies  e<|nally ;  that  the  de- 
fendants shonld  afford  to  the  East  Lincolnshire  Railway  Company  facilities  for  access  to 
the  Great  Grimsby  Docks,  and  that  the  East  Lincolnshire  Railway  Company  should  giye 
up  a  piece  of  land  to  the  defendants :  that  the  defendants  should  miye  the  rieht  of  running 
with  their  engines,  &c.  on  the  East  Lincolnshire  line  between  Great  GrimsDy  and  Louth, 
and  that  the  East  Lincolnshire  Bailway  Company  should  haye  the  same  right  oyer  Uie 
defendants*  line  between  Great  Grimsby  and  New  Holland,  paying  in  either  case  66/.  per 
cent  of  the  eross  receipts  to  the  company  whose  line  was  nsed }  and  that  each  company 
should  proyide  station  accommodation  for  the  other  at  New  Holland  and  Louth  respect- 
iyely  for  three  yean,  as  therein  mentioned.  The  said  East  Lincolnshire  line  of  railway  be- 
came yested  in  the  plaintiffs,  as  lessees  thereof  for  999  years.  Disputes  arose  between  the 
companies,  which  ended  in  the  defendants  preyenting  tne  plaintiffs  from  running  their  en- 
gines, &c.  on  the  line  between  Great  Grimsby  and  New  Holland,  and  giying  them  a  formal 
notice  to  determine  the  agreement  On  motion,  an  injanction  was  granted  to  restrain  the 
defendants  from  obstructing  the  plaintiffs  miming  their  engbies,  &c  over  that  part  of  the 
defendants*  line  mentioned  in  the  agreement :  ^• 

Edd,  that  the  agreement  was  permanent,  and  could  not  be  determined  without  the  consent 
of  both  parties,  and  was  not  a  mere  license  reyocable  at  the  will  of  either. 

Hddf  that  an  acreement  to  grant  an  easement  of  this  nature  to  a  corporate  body  need  not  be 
by  deeds,  and  might  be  permanent,  although  it  was  to  the  company  only,  and  not  to  the 
company  and  their  successors. 

This  was  a  motion  on  behalf  of  the  plaintiffs  for  an  injunction  to 
restrain  the  defendants,  the  Manchester,  Sheffield,  and  Lincohishire 
Bailway  Company,  their  officers,  servants,  and  workmen,  including 
James  Allport,  from  obstructing  or  preventing  the  plaintiffii,  the  Great 
Northern  Bailway  Company,  from  running  their  engines  and  car- 
riages, laden  or  unladen,  over  so  much  of  the  line  of  railway  of  the 
said  Manchester,  Sheffield,  and  Lincolnshire  Bailway  Company  as 
was  constructed  between  Great  Grimsby  and  New  Holland  Ker, 
both  in  the  county  of  Lincoln,  and  from  using  the  same  in  such  man- 
ner as  was  necessary  for  the  safe  and  speedy  conveyance  of  passen- 
fers  and  ^oods  on  and  along  the  same  railway ;  and  from  using  the 
rreat  Grimsby  and  New  Holland  stations,  and  the  piers,  wharves, 
landing-places,  and  basins  leading  to  or  from  the  Great  Grimsby 
Docks  and  New  Holland  Ferry,  and  all  such  other  conveniences 
as  the  said  plaintiffs  were  accustomed  to  use  since  the  arrangement 
made  before  the  late  Master  of  the  Bolls  on  the  supplemental  bill  in 
this  suit  mentioned ;  and  to  restrain  the  defendants  from  demanding 
toll  from  any  passengers  having  paid  their  fares  to  the  said  plaintiffs, 
and  travellinjg  by  the  said  plaintiffs'  trains,  and  producing  the  ticket 
'  —  '  ' 

1 16  Jar.  146. 
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of  such  payment;  and  from  making  such  alteration  in  the  booking 
of  passengers,  or  in  the  working  of  traffic  over  the  said  Manchester, 
Sheffield,  and  Lincolnshire  Railway  from  New  Holland  to  Great 
Grimsby,  as  was  threatened  in  certain  letters  of  the  defendants  James 
Allport  and  John  Wickey  Stables,  set  forth  in  the  said  supplemental 
bill;  and  from  denying  or  obstructing  passengers  to  and  from  the 
Great  Northern  Railway  trains  £rom  passing  with  their  luggage  to, 
in,  out  of,  and  from  the  steamboats  of  the  said  defendants  plying  be- 
tween New  Holland  and  Hull,  or  from  doing  er  directing  to  be  done  any 
act  or  thing  whereby  the  passage  of  the  engines  or  carriages  of  the 
said  plaintiffs  over  the  said  ps^  of  the  said  Manchester,  Sheffield, 
and  Lincolnshire  Railway  might  be  obstructed,  delayed,  or  rendered 
unsafe  or  inconvenient,  or  from  acting  in  any  way  contrfury  to  the 
agreement  of  the  7th  April,  1848.  By  the  Great  Grimsby  and  Shef- 
field Junction  Railway  Act  of  1845,  the  Great  Grimsby  Railway 
were  authorized  to  form  a  railway  from  Bole,  in  Nottingham,  to 
Grimsby,  with  a  branch  to  New  Holland,  on  the  banks  of  the  Hum- 
ber,  about  a  mile  from  Hull.  By  the  East  Lincolnshire  Railway 
Act,  1846,  the  East  Lincolnshire  Railway  Company  were  empowered 
to  form  a  railway  from  Grimsby  to  Boston,  and  to  join  the  Ghreat 
Northern  Railway  there.  The  lines  of  the  Great  Grimsby  and  Shef- 
field Junction  Railway  between  New  Holland  and  Grimsby,  and  also 
of  the  East  Lincolnshire  Railway  between  Grimsby  and  Boston, 
were  completed,  and  formed,  together  with  the  Great  Northern  Rail- 
way, a  continuous  line  from  New  Holland  to  London.  The  line 
from  New  Holland  to  Grimsby  subsequently  became  the  property  of 
the  defendants.  At  a  meeting  held  on  the  7th  April,  1848,  at  which 
were  present  two  directors  of  the  Great  Northern  Railway,  two 
directors  of  the  Manchester,  Sheffield,  and  Lincolnshire  Railway,  and 
three  directors  of  the  East  Lincolnshire  Railway,  according  to  the 
minutes  of  the  proceedings  at  such  meeting,  it  was  discussed  and 
agreed  to,  that  the  directors  present  should  be  considered  as  subcom- 
mittees from  their  respective  boards,  and  personally  pledged  to  endea- 
vor to  obtain  at  their  several  general  boards,  as  soon  as  possible,  a 
confirmation  of  all  arrangements  which  might  be  agreed  between 
themselves ;  and  it  was  resolved,  amongst  other  things,  with  respect 
to  the  Lincoln  and  Sheffield  stations,  "  That  the  Great  Northern 
Company  provide  station  accommodation  for  the  Manchester,  Shef- 
field, and  Lincolnshire  Railway  Company  at  Lincoln,  and  the  latter 
provide  station  accommodation  for  the  former  at  Sheffield,  the  same 
to  include  accommodation  for  booking,  and  all  servants  except  book- 
ing clerk ;  the  terms  to  be  the  payment,  to  the  company  furnishing 
the  accommodation,  of  the  full  maximum  toll  for  two  miles,  as 
allowed  by  the  Manchester,  Sheffield,  and  Lincolnshire  Company's 
acts,  on  the  particular  description  of  traffic  so  accommodated,  and 
this  provision  to  continue  in  force  for  three  years  after  the  opening  of 
the  line  between  Lincoln  and  Sheffield,  Retford  to  Sheffield,  and 
Saxelby  to  Lincoln.  That  for  the  conveyance  of  traffic  by  the  Great 
Northern  Company  on  the  Manchester,  Sheffield,  and  Lincolnshire 
Railway  between  Retford  and  Sheffield,  and  for  the  conveyance  of 
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traffic  by  the  Manchester,  Sheffield,  and  Lincolnshire  Railway  Com- 
pany between  Saxelby  and  Lincoln,  under  their  respective  running 
clauses,  the  company  conveying  the  traffic  shall  pay  tlie  company 
owning  the  line  66/.  per  cent  of  the  gross  receipts  upon  such  line ; 
the  same  to  be  in  addition  to  the  station  charges  contained  in  the 
previous  clause." 

'^  East  Lincolnshire  Railway. 

"  Grimsby  Passenger  Station.  That  the  present  through  or  pas- 
senger station  at  Grimsby  shall  be  appropriated  equally  for  the  pas- 
senger traffic  of  the  two  companies,  but  shall  be  subject  to  the  by- 
laws and  regulations  of  the  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company ;  and  a  committee  of  three  from  each  board  shall 
be  appointed  to  make  recommendations  as  to  the  working  of  the 
traffic,  and  arrange  all  disputes  and  differences  and  the  cost  and 
maintenance  of  the  station,  and  the  working  and  other  expenses,  shall 
be  borne  by  the  two  companies  equally. 

"  Access  to  Grimsby  Docks.  That  the  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Company  afford,  for  the  traffic  of  the  East  Lin- 
colnshire Railway  Company,  facilities  for  convenient  access  to  the 
Great  Grimsby  Docks. 

"  Land  at  Grimsby.  That  the  triangular  piece  of  land  between 
the  two  lines  at  Grimsby  shall  become  wholly  the  property  of  the 
Manchester,  Sheffield,  and  Lincolnshire  Railway  Company,  and  the 
East  Lincolnshire  Railway  Company  shall  transfer  their  interest 
therein,  and  the  powers  of  their  act,  to  the  Manchester,  Sheffield,  and 
Lincolnshire  Company,  at  cost  price. 

"  That  the  Manchester,  Sheffield,  and  Lincolnshire  Company  shall 
have  the  right  of  running  with  their  engines,  carriages,  trucks,  and 
conveying  traffic,  on  the  East  Lincolnshire  line  between  Great  Gh'ims- 
by  and  Louth,  and  the  East  Lincolnshire  Company  shall  have  the 
same  right  over  the  Manchester,  Sheffield,  and  Lincolnshire  line 
between  Great  Grimsby  and  New  Holland,  provided  such  traffic  re- 
quire to*  pass  upon  both  lines ;  and  that  the  terms  shall  be  the  pay- 
ment of  661.  per  cent,  of  the  gross  receipts  by  the  company  conveying 
the  traffic  to  the  company  owning  the  line,  as  in  the  case  of  Retford  to 
Sheffield,  and  Saxelby  to  Lincoln ;  and  each  company  shall  provide, 
station  accommodation  for  the  other  at  New  Holland  and  Louth  re- 
spectively, on  the  same  terms  as  at  Sheffield  and  Lincoln." 

Agreements,  in  the  words  of  these  minutes,  were  afterwards  signed 
by  four  gentlemen,  two  of  whom  were  directors  both  of  the  ftreat 
Northern  and  also  of  the  East  Lincolnshire  Companies,  and  the  other 
two  were  directors  of  the  Manchester,  Sheffield,  and  Lincolnshire 
Company;  and  the  last-mentioned  agreement  was  afterwards  con- 
firmed by  the  boards  of  directors  of  the  Great  Northern  Railway 
Company  and  also  of  the  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company.  In  1849  the  East  Lincohishire  Railway  was  de- 
mised to  and  vested  in  the  plaintifls  for  999  years,  under  the  author- 
ity of  an  act  passed  in  1847.     Until  July,  1850,  the  respective  com- 
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panics  ran  their  own  engines  and  carriages,  the  one  from  Great 
Grimsby  to  Louth,  the  other  from  Great  Grimsby  to  New  Holland 
Ker.  In  the  beginning  of  July,  1850,  it  was  proposed  by  the  defend- 
ants to  the  plaintiffs  that  the  defendants'  engines  and  carriages  should 
cease  running  from  Grimsby  to  Louth,  and  that  the  plaintiiis  should, 
instead  of  running  their  own  engines  between  Grimsby  and  New 
Holland,  allow  the  defendants'  engines  to  take  on  the  plaintiff'  car- 
riages and  trains  between  Great  Grimsby  and  New  Holland.  The 
plaintiffs'  manager  consented  to  make  the  experiment,  provided  the 
defendants  would  take  on  the  guards  of  the  plaintiffs  along  with  the 
trains,  and  would  not  in  any  further  way  interfere  with  such  trains. 
The  plaintiffs  alleged  that  this  was  tried  toT  a  few  days,  when,  in  con- 
sequence of  some  differences  caused  by  the  refusal  to  allow  the  plain- 
tiffs' guards  to  accompany  the  train  from  Great  Grimsby  to  New 
Holland,  it  was  proposed  that  the  rights  of  both  parties  under  the 
agreement  of  April,  1848,  should  be  resumed.     Early  in  August  the 

i)laintifis,  attempting  to  run  their  engines  from  Grimsby  to  New  Hoi- 
and,  were  prevented  by  a  block,  and  were  detained  a  quarter  of  an 
hour,  the  defendants'  servants  informing  them  that  the  passengers 
might  proceed  by  their  train,  which  preceded  that  of  the  plaintiffs  by 
fifteen  minutes,  to  New  Holland.  The  refusal  of  the  defendants  to 
allow  the  plaintiffs  to  run  their  own  engines,  according  to  the  agree- 
ment, induced  the  former  to  apply  for  an  injunction,  *  which  was 
moved  for  before  the  late  Lord  Langdale,  when  arrangements  were 
come  to  by  the  parties  for  the  future  working  of  this  portion  of  the 
line.  Further  differences  subsequently  arose,  and  on  the  17th  Octo- 
ber, 1851,  the  Manchester,  Sheffield,  and  Lincolnshire  Railway  Com- 
pany gave  notice,  by  a  letter  from  their  manager,  Mr.  Allport,  to  the 
Great  Northern  Company,  that  after  the  1st  proximo,  all  the  traffic 
between  Grimsby  and  New  Holland  would  be  worked  by  the  en- 
gines, carriages,  and  servants  of  the  former  company;  and  on  the 
29th  June,  1850,  a  formal  notice  to  determine  the  agreement,  under 
the  seal  of  the  defendant  company,  was  given  to  the  plaintiffs. 
Thereupon  a  supplemental  bill  was  filed,  under  which  the  present 
motion  was  made. 

Wigranij  Matins^  and  Denison^  for  the  motion.  The  agreement  was 
not  determinable  by  notice  at  the  will  of  either  party.  Both  parties 
had  been  acting  for  three  years,  on  the  understanding  that  this  was  a 
permanent  arrangement;  and  a  very  great  injury  would  be  infficted 
on  the  plaintiffs  by  taking  from  them  the  use  of  this  particular  part 
of  the  railway. 

Bacon  and  0«&om«,-contra,  said  that  this  was  an  agreement  which, 
from  its  nature  and  the  vagueness  of  its  terms  in  some  respects,  could 
not  have  been  enforced  in  a  suit  for  specific  performance ;  and  there- 
fore the  court  would  not  grant  an  injunction  to  prevent  a  breach  of 
it  But  here  there  had  been  no  breach,  for  the  agreement  was  regu- 
larly -determined  by  the  notice,  it  being  in  fact  a  mere  license,  revoca- 
ble by  either  party ;  or  at  any  rate,  if  not  a  license  only,  then  it  was 
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a  determinable  agreement ;  it  was  certainly  not  intended  to  last  for- 
ever. One  part  of  it,  as  to  station  accommodation,  was,  in  terms, 
only  to  last  lor  three  years ;  and  why  should  the  rest  be  considered 
permanent  ?  It  was  only  an  arrangement  to  continue  for  the  same 
time.  Then  the  right  to  use  this  railway  was  an  easement,  sAid  could 
only  be  granted  by  deed. 

[Parker,  V.  C.  But  parties  may  agree  to  grant  an  incorporeal 
hereditament  by  an  agreement  not  under  seal.] 

The  plaintiff  have  not  used  the  railway,  according  to  their  pre- 
tended right,  since  the  notice  of  June  was  given ;  they  must,  there- 
fore, be  considered  to  have  waived  it.  Lindsay  v.  Lynchj  2  Sch.  & 
L.  1 ;  Clinan  v.  Cooke^  1  Sch.  &  L.  22. 

Wigram,  in  reply,  said  that  the  right  to  an  injunction  did  not  in- 
volve the  question  of  specific  performance.  The  right  claimed  here 
was  a  legal  right  The  8  &  9  Vict  c.  20,  s.  92,  gave  to  all  persons 
the  right  to  use  a  railway  as  a  public  highway.  Sect  87  of  the  same 
statute  entitled  the  plaintilb  to  the  benefit  of  this  agreement  with  the 
defendants. 

Parker,  V.  C,  said  that  it  seemed  to  him  that  the  question  in 
this  case  depended  upon  the  construction  of  the  agreement  of  1848. 
There  were  two  alternative  constructions  contended  for:  one,  that 
the  last  article  of  that  agreement  was  merely  a  license  to  use  the 
line  interchangeably  by  the  two  companies,  determinable  at  the  will 
of  the  defendants ;  the  other,  that  it  was  a  contract  binding  upon  both 
parties  forever,  not  to  be  varied  against  either  party  without  the  con- 
sent of  that  party.  His  honor  thought  the  latter  was  the  true  con- 
struction ;  he  did  not  wish  to  lay  too  much  stress  upon  the  words,  but 
the  words  were,  that  the  Manchester,  Sheffield,  and  Lincolnshire  Com- 
pany should  have  the  right  of  running  with  their  engines,  carriages, 
and  trucks,  and  conveying  traffic,  on  the  East  Lincolnshire  line ;  and 
that  the  East  Lincolnshire  Company  should  have  a  similar  right  over 
the  part  of  the  line  w^hich  was  the  subject  of  this  motion.  These 
were  not  words  that  would  be  used  in  a  mere  license  or  permission  to 
use  the  line,  determinable  at  pleasure.  If,  for  valuable  consideration, 
one  party  said  that  another  should  have  a  right  in  the  nature  of  an 
easement,  primd  facie  the  inference  to  be  drawn  from  such  language 
would  be,  that  it  was  not  a  mere  license  determinable  at  the  will  of 
the  gmntor.  His  honor  thought,  that,  upon  the  construction  of  this 
agreement,  it  was  not  immaterial  to  observe,  that  the  persons  to 
whom  the  right  was  given  were  a  body  corporate,  and,  at  common 
law,  a  grant  to  them  of  the  right  of  running  engines  on  and  using 
the  line,  without  using  any  words  of  succession,  as  to  them  ^<  and 
their  successors,"  would  give  a  fee-simple,  without  naming  successors 
in  any  way.  If  the  language  had  been,  that  they  "  and  their  succes- 
sors" should  have  the  right  of  running  their  engines,  &c.,  there  would 
have  been  no  doubt  upon  this  question  at  all.  The  word  "  succes- 
sors," however,  was  not  a  word  which  was  at  all  material,  when 
dealing  with  rights  to  be  conferred  on,  or  acknowledged  to  be  made 
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to,  a  body  corporate.  The  word  "  company "  meant  a  body  which 
was  to  exist  forever ;  and  therefore  this  contract  was  very  different, 
in  that  respect,  from  a  contract  with  an  individual  not  using  the 
word  "  heirs."  It  was  a  contract  that  the  company — that  is,  a  body 
which  endured  forever — should  have  a  right  of  this  description.  If 
the  substance  of  the  agreement  were  considered,  it  was  evidently  of  a 
permanent  nature. ;  some  of  its  terms  were  such  as  to  leave  the  two 
companies  permanently  in  a  different  position  from  that  which  they 
were  in  before.  The  East  Lincolnshire  Railway  Company  agreed 
with  the  defendants  that  a  piece  of  land  should  be  given  up  to  them 
on  certain  t^rms ;  and,  on  the  other  hand,  the  defendants  agreed  that 
the  East  Lincolnshire  Railway  Company  should  have  facilities  for 
convenient  access  to  the  Grimsby  Docks,  and  also  the  stipulation  in 
question,  that  they  should  have  the  right  of  running  their  engines, 
&c.  over  the  other  line.  Where  there  was  an  agreement  of  this  kind, 
by  which  two  companies  put  themselves,  for  valuable  consideration, 
permanently  into  a  different  position,  it  would  be  a  very  forced  and 
unsound  construction,  that  in  an  agreement  containing  permanent 
terms,  which  put  the  two  companies  into  a  different  relative  position, 
other  clauses,  which  conferred  rights  of  great  value  upon  the  different 
companies,  should  be  construed  as  rights  which  were  only  to  be  con- 
tinued at  the  will  of  either  party.  A  good  deal  had  been  said  about 
one  clause  of  this  agreement — that  it  was  an  arrangement  which 
was  to  last  only  for  three  years.  His  honor  thought  that  quite  am- 
biguous ;  for  the  plaintiffs  said  the  meaning  was,  that  if  that  clause 
had  not  been  there,  the  right  would  remain  forever ;  and  the  defend- 
ants said,  if  it  had  not  been  there,  it  would  have  been  revocable  at 
will;  and  it  seemed  to  him  to  throw  no  light  on  the  question  then 
under  discussion.  Then  it  was  said  that  specific  performance  of  this 
agreement  could  not  be  enforced,  and  that  therefore  no  injunction 
would  be  granted ;  but  his  honor  did  not  think  that  this  was  a  ques- 
tion of  specific  performance.  The  defendants  here  contended  that 
there  was  no  agreement  binding  on  them.  The  question  was,  not  as 
to  the  mode  of  enjoying  the  agreement,  but  whether  it  did  or  did  not 
exist  at  all.  His  honor  referred  to  the  case  of  Dietrichsen  v.  Cabburn, 
2  Ph.  52,  in  which  it  was  held,  that  the  jurisdiction  of  tlie  court  to 
interfere  by  injunction  to  restrain  the  breach  of  an  agreement  was 
exercisable,  though  there  might  be  terms  in  the  agreement  which  it 
had  not  the  power  of  enforcing.  It  was  asserted  in  that  case,  that 
because  the  court  could  not  enforce  specific  performance  of  the  agree- 
ment in  all  its  terms,  it  would  not  interfere  to  restrain  one  of  the 
parties  from  acting  contrary  to  the  agreement ;  but  his  lordship  said 
that  a  question  of  the  present  kind  had  nothing  to  do  with  the  ques- 
tion of  specific  performance.  His  honor  said  that  he  could  not  think 
that  this  agreement  had  ever  been  waived ;  he  found  there  had  been 
dissensions  between  the  companies  for  a  long  period,  and  a  notice  had 
been  given  to  put  an  end  to  the  agreement ;  but,  with  regard  to  the 
plaintUfs,  his  honor  found  that  the  contest  had  always  been,  not 
whether  the  agreement  was  at  an  end,  but  as  to  the  mode  in  which 
the  plaintiffs  should  enjoy  it     As  to  the  argument,  that  it  was  too 
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vagae  a  contract  for  this  court  to  enforce,  that  could  not  be  relied  on 
in  support  of  the  proposition  that  there  was  no  agreement  at  alL 
His  honor  thought  that  the  agreement  was  not  in  form  void  for  un- 
certa^ty,  and  that  it  was  impossible  to  contend  that  it  was  too  vague 
a  contract  for  this  court  to  enforce.  The  defendants  asserted  a  right 
to  put  an  end  to  it  altogether,  and  contended  that  their  arrangement 
with  the  plaintifls  depended  upon  the  law,  independently  of  the  agree- 
ment. His  honor  thought  that  that  view  of  the  case  was  not  consist- 
ent with  what  he  considered  to  be  the  law  of  the  case,  and  therefore 
he  thought  that  the  plaintiffs  were  entitled  to  an  injunction,  according 
to  the  m-st  part  of  the  notice  of  motion,  following  the  very  terms  of 
the  agreement,  to  restrain  the  defendants  from  obstructing  the  plain* 
tiffs  from  running  with  their  engines,  &c.,  over  the  Manchester,  Shef- 
field, and  Lincolnshire  line  between  Great  Grimsby  and  New  Holland, 
in  the  terms  mentioned  in  the  agreement,  or  firom  otherwise  acting  in 
any  manner  inconsistent  with  the  agreement. 


Cato  &  others  v.  Irving  &  others.^ 

January  23  and  31,  1852. 

Slip — Registry  Acts  —  Purchase  without  Notice. 

A,  the  owner  of  forty-eight  shares  in  a  ship  belonging  to  the  port  of  Liverpool,  gaye  a  power 
of  attorney  to  B,  the  other  part  owner,  empowering  him  to  sell  A's  diares  of  the  ship.  The 
ship  then  siuled  from  Ltiverpool,  under  the  command  of  B,  having  on  board  her  certificate 
of  registry  and  the  power  of  attorney.  While  she  was  at  sea,  A  mortgaged  his  forty-eight 
shares  in  the  ship  and  all  future  freight  to  the  plaintifls,  who  had  no  notice  of  the  power 
of  attorney,  and  a  memorandum  of  the  mortgage  was  entered  in  the  Liverpool  register. 
Subsequently  B  sold  aU  the  shares  in  the  ship  and  caigo,  at  Sydney,  (as  to  A's  shares,  by 
virtue  of  the  power  of  attorney,)  to  C,  who  had  no  notice  of  the  mortgage  made  by  A. 
The  ship  was  thAupon  registered  de  novo  at  Sydney,  and  was  freighted  by  C,  at  his  own 
expense,  with  a  new  cargo  for  England.  She  sfuled,  and  arrived  in  London  without  hav- 
ing been  to  Liverpool.  The  plaintiffs  took  possession  of  the  ship  and  cargo  in  the  London 
Docks,  and  gave  notice  at  all  the  wharves  of  their  daim  to  forty-eight  shares  of  the  ship  and 
freight    The  defendants  afterwards  also  took  possession :  — 

Edd^  that  the  plaintiffs  had  the  better  title,  under  the  Registry  Act,  to  forty-eight  shares  of 
both  the  ship  and  freight,  and  that  they  had  properly  taken  possession  of  them  under  the 
circumstances. 

This  was  a  special  case  under  Sir  George  Turner's  Act  In  April, 
1849,  the  ship  Ajax  sailed  from  the  port  of  Liverpool  for  California 
and  Sydney.  The  Ajax  belonged  to  the  port  of  Liverpool,  and  her 
registered  owners  were  Henry  John  Ward,  of  Liverpool,  as  to  48-64ths, 
and  Alexander  Adam,  the  master,  who  commanded  and  sailed  in  her, 
as  to  the  remaining  16-64ths.  A  certificate  of  registry  was  duly  granted 
to  the  owners,  and  was  taken  in  the  ship  on  her  voyage.  Adam  also 
took  out  with  him  a  power  of  attorney  from  Ward,  dated  the  18th 
October,  1849,  empowering  him  to  sell  all  Ward's  shares  in  the  ship. 

1  16  Jar.  161. 

2* 
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On  the  2d  November,  1849,  when  the  Ajax  was  at  sea,  with  the  cer- 
tificate on  board,  Ward  executed  a  bill  of  sale  of  that  date,  whereby 
he  assigned  all  his  said  48-64th  shares  in  the  Ajax,  and  a  like  number 
of  shares  in  another  ship,  called  the  Ceylon,  together  with  the  like 
proportion  of  all  future  freight  and  earnings  of  the  said  vessels  respect- 
ively, and  all  charter-parties  and  other  securities,  to  the  plaintiffs, 
Peter  Cato,  John  Miller,  and  John  Audley,  their  executors,  adminis- 
trators, and  assigns,  upon  certain  trusts  therein  mentioned,  for  secur- 
ing a  sum  of  money  then  due  to  them  from  Ward,  and  future 
advances,  not  exceeding  2500L,  with  interest  thereon  at  51.  per  cent. 
In  July,  1850,  on  payment  by  Ward  to  the  said  plaintiffs,  Cato,  Mil- 
ler, and  Audley,  of  800/.,  the  Ceylon  was  released  from  the  said 
mortgage.  By  subsequent  payments  the  mortgage  debt  was  reduced 
to  the  sum  of  1616/.  445.  lid.  The  bill  of  sale  could  not  be  indorsed 
on  the  certificate,  which  was  on  board  the  Ajax  at  sea,  but  on  the  2d 
November,  1840,  a  memorandum  of  such  bill  of  sale  was  entered  in 
the  register-book  of  the  custom-house  at  Liverpool,  and  a  note  of 
such  entry  was  indorsed  on  the  bill  of  sale.  In  March,  1850,  the 
Ajax,  after  touching  at  San  Francisco,  in  California,  arrived  at  Syd- 
ney, and  when  there,  Adam  executed  a  bill  of  sale,  whereby  he  abso- 
lutely assigned  all  the  shares  in  the  ship  to  Michael  Murnin,  as  to  the 
16-64th  shares  in  his  own  right,  and  as  to  the  48-64th  shares  as  the 
attorney  of  Ward  under  the  said  power.  Adam  also,  on  the  execu- 
tion of  the  last-mentioned  bill  of  sale,  delivered  up  the  certificate  to 
the  collector  and  comptroller  of  cusfbms  at  Sydney  to  be  cancelled; 
and  the  ship  was  thereupon  registered  de  novo  in  the  name  of  Mur- 
nin, as  the  owner  thereof,  and  a  new  certificate  of  registry  was  duly 
granted  to  Murnin  by  the  said  collector  of  customs  at  Sydney.  On 
the  22d  September,  1850,  the  Ajax  sailed  fiom  Sydney  with  a  new 
cargo  of  wool  and  tallow,  and  arrived  at  Gravesend  on  the  21st 
February,  1851,  but  did  not  put  into  Liverpool.  On  the  28th  of  that 
month,  the  mortgagees,  before  any  part  of  her  cargo  had  been  dis- 
-charged,  took  possession,  of  the  Ajax  in  the  LondonTDocks,  by  put- 
ting a  man  on  board.  The  defendants,  Irving  and  others,  were  agents 
of  Murnin,  and  as  such  they  also  took  possession  of  the  Ajax  in  a 
similar  manner,  and  they  claimed  to  be  entitled  to  the  ship  and 
freight  The  plaintiffs  gave  notice  at  all  the  London  wharves  that 
they  claimed  48-64ths  of  the  freight,  and  requiring  the  various  parties, 
to  whom  the  notices  were  given,  not  to  discharge  the  freight  until  the 
48-64ths  should  be  paid  to  the  plaintiffs.  The  ship  was  still  in  the 
London  Docks.  The  mortgagees,  as  plaintiffs,  and  Murnin's  agents, 
as  defendants,  concurred  in  stating  these  facts  to  the  court  by  way  of 
special  case,  under  Sir  George  Turner's  Act,  thereby  admitting  that 
the  plaintiffs  had  no  knowledge  of  the  power  of  attorney  at  the  date 
•of  their  mortgage,  and  that  Murnin  had  no  knowledge  of  the  plain- 
tiff's mortgage  at  the  time  of  the  sale  to  him ;  and  the  question  sub- 
mitted by  the  special  case  for  the  decision  of  the  court  was,  what 
sum,  if  any,  ought  to  be  paid  to  the  plaintiffs  on  account  of  their  de- 
mand, as  such  mortgagees  as  aforesaid,  against  the  said  ship  Ajax 
and  the  said  freight  Subject  to  the  opinion  of  the  court  on  this  case, 
4he  freight  was  allowed  to  be  received  by  the  defendants. 
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Crompton  and  Seltopn,  for  the  plaintiffs.  The  question  in  this  case 
is,  which  is  the  better  title  to  these  forty-eight  shares  in  the  ship  and 
freight,  that  of  the  mortgagees,  or  the  subsequent  purchasers  under  a 
power  of  attorney  of  a  date  prior  to  the  mortgage.  This  power  of 
attorney  was  not  coupled  with  any  interest,  but  was  a  bare  naked  au- 
thority. What  was  done  was  sufficient  to  pass  the  chattel  to  the 
mortgagees  at  common  law. 

[Parker,  V.  C.  Would  the  power  of  attorney  be  revoked  by  the 
mortgage  ?J 

Probably:  but,  at  any  rate,  the  plaintiffs  have  the  clearer  title, 
under  the  provisions  of  the  Registry  Act,  8  &  9  Vict  c.  89.  By  this 
act,  if  a  mortgage  be  made  of  a  ship  then  at  sea,  that  gives  the  mort- 
gagee a  good  title  against  all  the  world,  except  those  who  perform 
certain  specified  acts,  which  might  possibly,  if  done  in  a  certain  mode, 
give  a  bond  fide  purchaser,  though  subsequent  in  time  to  the  mort- 
gagee, a  precedent  title.  The  statute  has  vested  the  property  in  this 
ship  and  cargo  in  these  mortgagees,  subject  to  be  divested,  if  there 
were  laches  on  their  part  in  complying  with  its  provisions  when 
the  ship  returned  to  port  In  Dixan  v.  Bwart^  3  Mer.  322,  the  Lord 
Chancellor  said,  "  When  this  case  was  before  me  I  considered  that 
there  arc  some  important  points  of  law  which  wiU  be  involved  in  its 
decision,  and  resolved"  to  have  the  opinion  of  the  judges,  which  he 
had  since  obtained,  to  the  effect  ^<  that  the  transfer  of  a  ship  at  sea, 
if  all  the  requisites  of  the  Registry  Acts  have  been  duly  complied 
with  at  the  time  of  the  transfer,  vests  the  property  in  the  vendee,  sub- 
ject only  to  be  divested  upon  the  neglect  of  the  vendor  to  make  the 
indorsement  upon  the  certificate  of  registry  within  ten  days  after  the 
return  of  the  ship  into-  port"  The  law  now  is,  that  the  necessary  in- 
dorsement must  be  made  by  the  proper  officer  within  thirty  days  after 
the  ship  has  returned.  Then  he  says,  "  If  bankruptcy  intervenes  be- 
fore the  arrival  of  the  ship,  the  inaorsement,  being  only  an  act  of 
duty  on  the  part  of  the  vendor,  and  passing  no  interest,  may  be  per- 
formed by  the  bankrupt  himself;"  and  "if  the  vendor  has  given  a 
power  of  attorney  to  perform  this  act  of  duty  previous  to  the  bank- 
ruptcy, his  attorney  may  carry  it  into  effect,  notwithstanding  the  act 
of  bankruptcy  has  intermediately  occurred."  The  object  of  these  acts 
is,  like  other  registry  acts,  to  give  information  of  all  dealings  with  the 
ship  to  any  party  who  goes  to  the  proper  source.  By  sect.  11  every 
ship  must  belong  to  ^ome  port.  By  sect.  34  the  transfer  of  a  ship*  is 
to  be  effected  by  a  bill  of  sale  in  a  particular  manner.  This  plain- 
tifPs  mortgage  was  so  made.  By  sect.  37  the  bill  of  sale  must  be 
produced  to  the  collector  of  customs,  who  must  enter  in  the  book  of 
registry  the  name,  residence,  and  description  of  the  vendor  or  mort- 
gagor, and  the  nature  of  the  particular  sale,  &c.  That  has  been 
complied  with  by  these  mortgagees.  By  sect  38,  when  the  particu- 
lars of  a  bill  of  sale  shall  have  been  so  entered,  it  will  be  valid  except 
as  against  a  purchaser  who  should  first  procure  an  indorsement  to  be 
made  on  the  certificate  in  manner  thereinafter  mentioned.  Sect  39 
applies  to  the  case  of  the  ship  being  either  in  port  or  away ;  it  pro- 
vides, that  if  the  bill  of  sale  be  not  entered  within  a  certain  time, 
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another  party  may  enter  his  bill  of  sde.  If  the  ship  be  out  of  port, 
that  cannot  be  done  till  she  comes  back.  If  she  is  at  home,  no  other 
bill  of  sale  can  be  entered  till  thirty  days  shaU  have  elapsed  since  the 
former  entry.  If  the  ship  be  absent  then,  the  entry  cannot  be  made 
until  thirty  days  have  elapsed  since  her  retmn  to  the  port  to  which 
she  belongs.  The  ejfTect  is,  no  doubt,  that  a  party  cannot  safely  pur- 
chase a  ship  away  from  her  own  port,  but  that  was  evidently  the 
intention  of  the  legislature.  The  registry  at  home  is  intended  to  be 
a  security  to  parties,  to  which  they  are  to  look.  Therefore  we  have 
here  a  good  title  at  common  law  by  our  deed,  and  the  Registry  Act 
is  an  additional  security  to  us,  unless  the  defendants  bring  themselves 
under  the  before-mentioned  sections,  which  are  only  applicable  to 
events  which  have  not  happened  here.  As  to  the  freight,  it  will  not 
be  denied  that  it  follows  the  ship. 

Wtgram  and  Goldsmidj  for  the  defendants.  The  question  of  the 
title  to  the  freight  is  different  from  the  titie  to  the  ship.  We  have  a 
good  title  to  these  shares  of  both  ship  and  freight,  because  the  mort- 
gage did  not  revoke  the  power  of  attorney ;  and  the  sale  of  Ward's 
shares  to  the  defendants  would  at  any  rate  be  good,  subject  to  the 
mortgage.  If  the  ship  had  remained  in  England,  the  title  would  have 
been  made  complete.  It  is  very  extraordinary  if  no  titie  can  be  made 
to  a  ship  when  it  is  abroad.  By  sect.  11,  every  ship  is  to  be  deemed 
to  belong  to  some  port  at  or  near  which  the  owner  should  reside.  It 
then  provides,  that  whenever  such  owner  should  transfer  his  shares, 
the  same  should  be  registered  de  novOy  or  an  indorsement  made  upon 
the  certificate.  Therefore,  till  that  was  done,  the  mortgage  was  of 
no  effect  against  a  subsequent  purchaser  without  notice. 

[Parker,  V.  C.  Your  construction  of  that  section  would  ena- 
ble an  owner  to  defeat  a  mortgage  made  by  him  in  all  similar 
cases.  Suppose  the  ship  were  at  sea,  and  the  owner  were  to  mort- 
gage her  at  Liverpool,  he  might  then  come  to  London  and  sell  her ; 
and,  according  to  your  argument,  such  sale  would  be  valid.] 

In  ordinary  cases  the  mortgage  would  be  completed  by  a  due  in- 
dorsement on  the  certificate  of  registry,  and  then  no  such  question 
would  arise.  Here  that  could  not  be  done.  The  policy  of  the  Regis- 
try Act  was  to  enable  persons  to  ascertain  the  true  ownership  and 
state  of  the  titie.  In  this  case  the  Sydney  register  shows  the  pur- 
chaser's titie  complete,  but  the  Liverpool  register  shows  only  an  in- 
complete mortgage  to  the  plaintiffs.  Their  argument  is,  that  a  titie 
complete  on  the  register  should  be  postponed  to  one  not  complete. 
Moreover,  the  ship  is  a  mere  chattel,  and  possession  having  been  de- 
livered up  to  the  purchaser,  that  gives  him  a  good  title.  Then  as  to 
the  freight ;  the  mortgage  deed,  it  is  true,  purports  to  assign  all  future 
jfreight ;  but,  as  between  Ward  and  Murnin,  the  ownership  was  ef- 
fectually transferred  to  the  latter,  and  the  mortgagee  was  not  then  in 
possession  of  the  ship.  Unless  the  plaintiffs  can  make  out  that  the 
assignment  of  the  ship  to  them  gave  them  a  right  to  the  freight,  the 
assignment  of  the  future  freight  could  not,  for  when  this  freight  was 
in  her,  the  ship  was  Mumin's,  and  he  sailed  her.   The  word  "  future" 
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in  the  mortgage  deed  must  be  mere  surplusage.  [They  cited,  on  this 
question  of  right  to  the  freight,  the  cases  of  Davenport  v.  Whitmore^ 
2  My.  &  C.  177 ;  Stephenson  v.  Dowson^  3  Beav.  342 ;  Splidl  v.  Bowles^ 
10  East,  279;  Dean  v.  M'Ghie,  4  Bing.  45;  KerswiU  v.  Bishop, 
2  Cr.  &  J.  529 ;  Morrison  v.  Parsons,  2  Taunt  407 ;  and  Camden  v. 
Anderson,  5  T.  R.  709.]  These  eases  would  apply  if  the  question  had 
been  between  "Ward  and  the  plaintiffs ;  they  apply  a  mtUto  fortiori  to 
a  like  question  between  the  plaintiffs  and  a  purchaser  for  valuable 
consideration  without  notice  nom  Ward.  The  fact  of  the  mortgagee 
having  put  a  man  on  board  to  take  possession  is  immaterial.  Mur- 
nin's  title  is  clear,  and  is  supported  by  the  analogy  of  the  present  law 
as  to  mortgages  of  real  property.  If  the  owner  of  land  makes  a  lease, 
and  then  mortgages  the  land,  the  mortgagee  may  distrain  for  rent ; 
but  if  the  mortgagor  makes  a  lease  subsequent  to  the  mortgage,  the 
mortgagee  cannot  distrain.  Sogers  v.  Humphreys,  4  Ad.  &  El.  313 ; 
Partinffton  v.  Woodcock,  6  Ad.  &  El.  690. 

[Parker,  V.  C.  There  would  be  little  doubt  if  this  were  a 
case  concerning  real  estate,  and  you  were  a  purchaser  without  no- 
tice.] 

The  analogy  ought  to  hold  good  here.  At  any  rate,  the  assign- 
ment of  future  freight  cannot  help  the  plaintiff's  case.  Ward  could 
only  assign  to  them  the  freight  which  he  should  earn,  not  that  which 
was  afterwards  earned  by  Murnin. 

Parker,  V.  C.  As  to  the  title  to  the  shares  of  the  ship,  there 
is  no  doubt  the  plaintiffs  have  made  their  titie,  as  mortgagees  of 
Ward's  shares,  good  under  sects.  34  and  37  of  the  Registry  Act.  The 
time  has  not  arrived  for  the  completion  of  their  title.  By  sect.  38 
their  title  is  good,  to  all  intents  and  purposes,  except  against  such 
purchaser  as  should  first  procure  an  indorsement  to  be  made  on  the 
certificate,  as  therein  mentioned.  The  defendants  represent  a  subse- 
quent purchaser,  who  has  not  fulfilled  that  condition.  The  only  ar- 
gument for  the  defendants  is  founded  on  the  registration  de  novo  in 
Sydney  ;  but  that  was  not  a  registration  against  the  mortgagor,  be- 
cause he  was  not  owner.  I  should  like  to  hear  the  question  as  to 
the  freight  argued  ftirther,  but  the  reply  may  be  relieved  from  all 
question  concerning  the  title  to  the  ship. 

Crompton,  in  reply.  As  to  the  freight  originally,  no  one  but  those 
who  were  parties  to  the  original  contoict  for  the  freight  can  bring  an 
action  for  it ;  but  those  who  were  not  parties  to  the  contract  have  a 
right  when  the  ship  is  transferred  to  them.  The  right  to  the  accru- 
ing freight,  however,  does  not  depend  upon  the  right  to  sue ;  but  a 
mortgagee,  taking  possession  of  the  ship  and  cargo  before  the  freight 
is  earned  by  delivery,  has  a  right  to  hold  them,  so  as  to  prevent  the 
freight  being  fully  earned  by  delivery.  Kemp  v.  Clark,  12  Q.  B.  647. 
It  is  similar  to  the  right  of  stoppage  in  transitu,  which  depends  on 
whether  you  can  catch  the  goods  in  the  hands  of  the  bailee  before 
delivery. 

[Parker,  V.  C.     The  defendants  here  are  not  exactly  in  the  posi- 
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tion  of  the  mortgagor,  but  are  purchasers  from  him  without  no- 
tice of  your  interest] 

That  can  make  no  difference ;  the  highest  they  can  put  their  case 
is,  that  they  can  take  such  right  as  the  owner  had,  which  makes  them 
subject  to  our  mortgage.  The  plaintif&  are  mortgagees  of  forty-eight 
shares  in  the  ship,  at  any  rate,  and  as  such  they  may  say  the  ship 
shall  not  be  used  for  the  purpose  of  the  delivery  of  this  cargo,  and  so 
prevent  the  fireight  from  being  earned. 

January  31.  Parker,  V.  C.  In  this  case,  Hen^  John  Ward 
and  Alexander  Adam  are  owners  of  the  ship  Ajax,  Ward  being  en- 
titled to  48-64th  parts,  and  Adam  to  16-64th  parts  of  it  The  ship 
belonged  to  Liverpool,  and  proceeded  thence  on  a  voyage  to  Sydney, 
with  Adam,  one  of  the  part  owners,  as  master.  After  this,  Ward 
made  a  bill  of  sale  of  his  forty-eight  shares,  by  way  of  mortgage  to 
the  plaintiffs.  Afterwards,  and  when  the  ship  was  at  Sydney,  Adam, 
who  had  a  power  of  attorney  from  Ward  for  the  sale  of  his  forty- 
eight  shares,  sold  the  entirety  of  the  ship  to  Michael  Mumin,  who 
purchased  in  ignorance  of  the  previous  mortgage.  One  question 
which  was  raised  in  the  case  was  as  to  the  interest  of  the  several  par- 
ties in  the  ship.  I  stated  my  opinion  when  the  case  was  argued,  that 
the  mortgage  was  good  against  Murnin  to  this  extent ;  and  conse- 
quently he  purchased  and  held  the  ship  subject  to  the  rights  of  the 
plaintiffs  as  mortgagees  of  Ward's  forty-eight  shares.  Adam's  own 
sixteen  shares  are  free  from  any  incumbrance.  The  remaining  ques- 
tion is  as  to  the  rights  of  the  plaintiff  and  Mumin  in  the  freight  of 
the  same  ship.  As  to  the  freight,  the  statements  are,  in  substance, 
the  following :  The  ship  sailed  from  Sydney  with  a  cargo  of  wool 
and  tallow  on  the  22d  September,  1850,  and  arrived  at  Gravesend  on 
the  21st  February,  1851.  The  plaintiffs,  on  the  28th  February,  1851, 
and  before  any  part  of  the  cargo  had  been  discharged,  took  possession 
of  the  ship  and  freight  in  the  London  Docks,  by  placing  a  man  on 
board.  The  defendants,  who  are  agents  of  Murnin,  have  since  taken 
possession  in  a  similsir  manner,  and  they  claim  to  be  entitled  to  the 
whole  of  the  freight  on  his  behalf.  The  plaintiffs  have  caused  notices 
to  be  served  at  the  different  wharves  of  their  claim  to  the  forty-eight 
shares  as  mortgagees  of  those  shares.  The  defendants,  however,  have 
received  the  freight,  under  an  arrangement  to  submit  the  title  of  the 
parties  to  such  freight  to  the  judgment  of  this  court  upon  this  claim. 
It  is  not  stated  that  Mumin  has  been  at  the  expense  of  the  outfit  of 
the  ship  and  the  voyage  to  England.  I  suppose  that  must  be  so. 
The  rights  of  the  plaintifis  as  mortgagees  cannot  be  put  higher  than 
the  rights  of  part  owners ;  and  therefore,  if  Murnin  did  incur  these 
expenses  in  earning  the  freight,  the  plaintiffs  cannot  claim  without 
making  an  allowance  to  Murnin  for  his  expenses  so  incurred.  I  am 
of  opinion,  that,  subject  to  any  deductions  to  which  Murnin  may  be 
entitled  on  that  account,  the  plaintiffs  have  made  out  their  right  as 
mortgagees  to  forty-eight  shares  of  the  freight  in  this  case.  The  au- 
thorities referred  to  in  the  argument  establish,  that  mortgagees  of  a 
ship  who  take  possession  before  the  conclusion  of  the  voyage  are  en- 
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titled  to  the  freight  then  accruing.  It  was  contended  that  the  present 
case  did  not  come  within  this  rule,  because  the  plaintiffs  did  not  take 
possession  until  the  conclusion  of  the  voyage.  I  consider  that  a 
mortgagee  who  takes  possession  before  the  cargo  is  delivered  comes 
within  the  rule.  The  right  to  the  freight  does  not  accrue  until  the 
goods  are  delivered.  Parties  so  taking  possession  must  be  as  much 
within  the  reason  of  the  rule  where  the  ship  is  in  dock,  as  where  she 
is  only  on  the  way  to  the  docks.  For  these  reasons,  if  the  mortga- 
gees had  been  mortgagees  of  the  whole  of  the  fireighl^  I  consider  that, 
under  these  circumstances,  they  would  have  been  entitled  to  the 
whole.  Being  mortgagees  of  a  certain  number  of  shares  only,  they 
could  not  take  possession,  to  the  exclusion  of  Murnin  or  his  agents. 
I  think  that  this  circumstance  does  not  vary  the  rights  of  the  parties, 
though  it  may  alter  the  principle  on  which  their  rights  depend.  Un- 
til the  mortgagee  takes  possession,  or  does  some  equivalent  act,  the 
owner  is  entitled  to  the  freight,  and  is  not  accountable  to  the  mort- 
gagee for  what  he  receives.  When  the  mortgage  is  of  the  entirety, 
the  mortgagee  may  take  exclusive  possession ;  when  it  is  of  some 
shares  only,  he  cannot  take  possession,  so  as  to  entitle  him  to  pre- 
vent the  owner  taking  possession  of  part  In  such  ceises  the  mort- 
gagee, without  formsuly  taken  possession,  if  he  gives  notice  and  re- 
quires payment  to  himself  of  his  shares,  that  entities  him  to  receive 
his  shares  of  the  freight  then  accruing,  and  not  actually  due.  To 
hold  otherwise  would  render  it  impossible  for  the  mortgagee  to  make 
a  title  to  his  shares  at  all.  If  the  ship  had  been  real  estate  in  the 
possession  of  Murnin,  and  had  .been  let  by  him  to  another  person,  at 
one  certain  rent  for  the  whole,  the  plaintiffs,  by  giving  tiotice  to  Mur- 
nin requiring  payment  of  a  portion  of  the  rent,  would  have  been  enti- 
tied  to  a  share  of  the  rents  as  against  Murnin.  The  declaration  must 
be,  that  the  plaintiffs  are  entitied  to  48-64th  parts  of.  the  ship,  and 
48-64ths  of  the  net  freight,  after  allowing  to  Murnin  his  expenses,  to 
an  amount  not  exceeding  the  sum  due  to  the  plaintiffs  for  principal, 
interest,  and  costs. 


Watkins  v.  Williams  ;  Haverd  v.  Davis,^ 

March  26  and  27,  and  November  25, 1651. 

Condition  Precedent  or  Subsequent. 

• 

W.  D.,  haring  an  absolnte  appointment  b^  deed  or  will  over  an  estate,  devised  it  to  her 
husband,  R.  D.,  with  power  to  sell  and  dispose  of  the  same,  or  to  raise  anj  sum  of  money 
thereon  by  mortgage,  as  he  should  think  proper,  "  provided  that  such  part  of  all  and  every 
snm  and  snms  of  money,  so  as  aforesaid  raised  by  the  said  B.  D.,  eitner  by  sale  or  mort- 
gage, as  shall  be  unexpended  at  my  (his)  decease,  shall  be  charged  npon  the  houses  belong- 
mg  to  B.  D.,  situate,  &&,  to  be  disposed  of  immediately  after  the  decease  of  the  said  K. 

^  16  Jur.  181. 
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D.,  that  Bum  to  bo  paid  to  raj  fonr  nieces."  And  she  devised  the  reversion  of  the  estate 
to  her  four  nieces,  in  case  it  should  be  in  mortgage  \  and  if  the  estate  should  not  be  sold 
or  mortgaged  by  R.  D.,  then  she  demised  the  same  to  her  said  four  nieces,  as  tenants  in 
common  in  fee.  R.  D.  mortgaged  the  estate,  and  died,  never  having  charged  his  houses 
with  any  part  of  the  mortgage-money :  — 

Hdd^  affirming  the  decision  below,  that  the  condition  was  not  a  condition  precedent,  and 
that  the  mortgage  by  R.  D.  was  a  valid  mortgage. 

The  facts  of  these  cases  sufficiently  appear  upon  the  judgment 

Swanston  and  T,  Terrell^  for  the  appeal. 

Bacon  and  W.  M.  James^  contra. 

November  25.  Lord  Truro,  L.  C.  This  is  an  appeal  from 
the  decree  of  Knight  Bruce,  V.  C,  upon  the  following  grounds : 
—  First,  on  the  ground  that  it  ought  not  to  have  been  declared 
by  the  decree  that  certain  mortgages  created  by  Rees  Davis  were 
valid ;  secondly,  on  the  ground  that  the  equitable  mortgage  created 
for  securing  600/.  is  not  v^d ;  and  thirdly,  on  the  ground  that  a 
partition  ought  to  have  been  directed  to  be  made  between  the  differ- 
ent parties  interested  in  the  estates  to  which  the  mortgages  referred. 
These  are  the  grounds  which  appear  in  the  petition  of  appeal.  Other 
objections  were  taken  by  the  appellants  on  the  hearing  of  the  appeal ; 
but,  as  I  do  not  think  it  is  competent  to  the  appellants  to  take  objec- 
tions to  the  decree  which  are  not  stated  on  the  petition  of  appeal,  I 
can  take  no  notice  of  them.  The  facts  of  the  case  are  very  compli- 
cated, but  I  will  state  such  as  are  revelant  and  material  to  the  judg- 
ment I  am  about  to  pronounce.  By  indentures  of  the  12th  and  13th 
May,  1817,  George  Price  Watkins,  under  whom  the  respondents 
claim,  took  a  transfer  of  a  mortgage  for  1200/.  on  an  estate  called 
"  Lower  Tylecrown."  Some  years  prior  to  this,  Lewis  Williams, 
being  the  owner  of  the  equity  of  redemption  of  Lower  Tylecrown, 
and  also  owner  in  fee  of  Upper  Tylecrown,  devised  these  estates  to 
his  daughters,  Abigail  and  Winifred,  as  tenants  in  common  in  fee, 
and  died  in  the  year  1802.  Abigail  Williams  intermarried  with  Wal- 
ter Lewis,  and  Winifred  Williams  intermarried  with  Rees  Davis.  In 
or  about  the  year  1824,  Abigail  Lewis  died  intestate,  leaving  her  hus- 
band, Walter  Lewis,  and  three  children, — Edward  Williams  Lewis,  her 
son  and  heir  at  law ;  Mary,  afterwards  the  wife  of  Thomas  Haverd ; 
and  Margaret,  afterwards  the  wife  of  John  Lewis.  Edward  Wil- 
liams Lewis,  the  only  son  and  heir  of  Abigail  Lewis,  died,  leaving 
his  sisters,  Mary  Haverd  and  Margaret  Lewis,  him  surviving,  in  whom 
the  moiety  which  belonged  to  Abigail  Lewis  became  vested,  as  his 
coheiresses  at  law.  In  September,  1833,  Walter  Lewis,  Thomas  Ha- 
verd, and  John  Lewis  made  an  equitable  mortgage  of  the  moiety 
which  belonged  to  Abigail  Lewis  to  the  said  George  Price  Watkins, 
for  securing  600/.,  one  half  of  which  appears  to  have  been  paid.  By 
indentures  of  the  16th  and  17th  November,  1838,  John  Lewis  and 
Margaret,  his  wife,  made  a  mortgage  to  George  Price  Watkins  of 
one  undivided  fourth  part  or  share  of  Upper  and  Lower  Tylecrown, 
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for  1150/.  By  indenture  of  the  Slst  May,  1813,  Rees  Davis  cove- 
nanted with  Samuel  Church,  that  he,  Rees  Davis,  and  Winifred  his 
wife,  would  levy  a  fine  of  her  moiety  of  Upper  and  Lower  Tyle- 
crown,  to  such  uses  as  Winifred  Davis  should  by  deed  or  will  ap- 
point ;  and  a  fine  was  levied  accordingly.  Winifred  Davis  devised 
to  Rees  Davis,  her  husband,  her  share  of  Upper  and  Lower  Tyle- 
crown,  with  power  to  sell  and  dispose  of  the  same,  or  to  raise  any 
sum  or  sums  of  money  thereon,  by  mortgage  or  otherwise,  as  he 
should  think  proper ;  and  she  then  added  a  proviso  in  these  terms : 
"  Provided,  always,  and  these  presents  are  upon  this  express  condi- 
tion, that  such  part  of  all  and  evenr  sum  and  sums  of  money  so  as 
aforesaid  raised  by  the  said  Rees  Davis,  either  by  sale  or  mortgage, 
as  shall  be  unexpended  at  my  decease,  shall  be  charged  upon  the 
houses  belonging  to  the  said  Rees  Davis,  situate,  &c.,  to  be  aisposed 
of  as  hereinafter  expressed,  immediately  after  the  decease  of  the  said 
Rees  Davis ;  that  is  to  say,  that  that  sum  shall  be  paid  to  mv  four 
nieces,  namely,  —  Charlotte  Coltheart,  Mary  Lewis,  Margaret  tewis, 
and  Helen  Williams,  share  and  share  alike."  And,  in  case  the  estate 
should  be  mortgaged  for  less  than  its  real  value,  then  the  testatrix  de- 
vised the  reversion  of  the  same  to  her  said  four  nieces,  share  and  share 
alike ;  and  in  case  the  estate  should  not  be  sold  or  mortgaged  by  the 
said  Rees  Davis,  then,  she  devised  the  same  to  her  said  nieces,  their 
heirs  and  assigns,  as  free  from  incumbrances  as  they  should  be  at  her 
decease,  share  and  share  alike,  as  tenants  in  common.  Rees  Davis 
made  certain  mortgages  to  George  Price  Watkins,  and  in  1839  died, 
without  having  made  any  such  charge  on  the  two  houses,  as  re- 
quired by  the  proviso  in  the  will  of  Winifred  Davis.  On  his  death, 
the  moiety,  in  which  he  had  a  life  interest,  became  vested  in  posses- 
sion (subject  to  the  mortgages)  in  the  defendants,  Charlotte  Wil- 
liams, (formerly  Coltheart,)  Mary  Haverd,  (formerly  Lewis,)  Marga- 
ret Lewis,  and  Helen  Holderness,  (formerly  Williams,)  as  tenants  in 
common  in  fee ;  and  in  their  husbands,  Henry  Williams,  Thomas 
Haverd,  John  Lewis,  and  John  Holderness,  in  their  right.  George 
Price  Watkins  devised  the  premises  vested  in  him,  as  mortgagee  un- 
der the  various  mortgages,  to  the  respondents,  and  the  several  mort- 
gage-debts still  remain  due  to  the  estate  of  Greorge  Price  Watkins, 
except  the  part  of  the  600/.  which  has  been  paid  off.  In  this  state  of 
things,  the  appellants,  in  February,  1844,  filed  a  bill  for  redemption 
and  partition  ;  and,  in  March  in  the  same  year,  the  respondents  filed 
a  bill  of  foreclosure.  These  causes  came  on  to  be  heard  before 
Knight  Bruce,  V.  C,  when  his  honor  pronounced  a  decree  of  fore- 
closure, the  particulars  of  which  it  is  not  necessary  to  state,  any  fur- 
ther than  this,  that  it  was  thereby  declared  that  the  mortgages  created 
by  Rees  Davis  were  valid,  and  also  treated  the  equitable  mortgage 
for  600/.  as  a  valid  charge ;  and  it  does  not  direct  that  a  commission 
should  issue  for  making  a  partition,  as  prayed  by  the  redemption-bill. 
Against4hat  decree,  the  parties  interested  in  the  equity  of  redemp- 
tion presented  a  petition  of  appeal,  whereby  they  objected  to  the  de- 
cree—first, on  the  ground  that  the  mortgages  created  by  Rees 
Davis  are  not  valid ;  secondly,  on  the  ground  that  the  equitable  mort- 
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gage  for  600L  is  not  a  valid  charge  ;  and,  thirdly,  on  the  ground  that 
the  decree  ought  to  have  contained  a  direction  for  a  partition.  The 
other  objections,  which  were  taken  by  the  appellants  on  the  hearing 
of  the  appeal,  and  which  do  not  appear  on  the  face  of  the  petition  of 
appeal,  I  cannot  entertain,  without  infringing  a  rule  of  practice, 
(stated  2  Dan.  Chan.  Prac.  by  Headlam,  1354,)  which  is  necessary  to 
protect  respondents  from  being  taken  by  surprise.  Now,  with  respect 
to  the  objection  to  the  validity  of  the  mortgages  made  by  Rees 
Davis,  the  foundation  of  that  objection  is,  that  the  power  in  the  will 
of  Winifred  Davis,  under  which  he  created  them,  was  dependent  on 
the  condition  of  Rees  Davis  making  such  a  charge  as  is  required  by 
the  proviso  in  the  will;  and,  inasmuch  as  he  did  not  perform  that 
condition,  the  mortgages  created  by  the  execution  of  the  power  were 
void.  I  am  of  opinion  that  this  objection  to  the  validity  of  these 
mortgages  cannot  be  maintained.  I  do  not  think  the  condition  em- 
bodied in  the  proviso  is  a  condition  precedent.  .  Conceding  that  the 
words  "  unexpended  at  my  decease  "  were  written  by  mistake  for  "  un- 
expended at  his  decease,"  and  supposing,  also,  that  the  import  of 
the  proviso  is  sufficiently  clear,  and  that  the  meaning  was,  that  Rees 
Davis  should  create  a  charge,  either  by  deed  or  will,  on  his  two  houses, 
for  such  a  proportion  of  the  money  to  be  raised  by  him  as  might  hap- 
pen to  be  unexpended  at  the  time  of  his  decease,  the  form  of  the 
proviso  is,  most  certainly  not  that  of  a  condition  precedent  upon 
which  an  estate  is  to  arise ;  but  of  a  condition  subsequent,  in  that 
general  sense  of  the  term  in  which  it  is  sometimes  used,  in  contradis- 
tinction to  a  condition  precedent,  to  denote  a  clause  which  causes 
the  cesser  of  an  estate  given  in  a  preceding  sentence,  whether  such 
condition  subsequent  is  a  condition,  properly  so  called,  which  causes 
the  reverter  of  the  property,  or  a  condition  of  limitation,  which  gives 
the  property  over  to  a  third  person.  Indeed,  the  word  "  provided,"  and 
the  words  "on  condition,"  when  they  constitute  the  introductory 
words  of  a  distinct  sentence,  whereby  a  condition  is  annexed  to  an 
interest  given  in  the  preceding  sentence,  are  the  technical  words 
which  properly  introduce  a  condition  subsequent,  as  opposed  to  a 
condition  precedent.  But,  independentiy  of  the  form  of  the  proviso, 
the  condition  cannot  be  a  condition  precedent ;  because,  it  would  be 
absurd  that  Rees  Davis,  before  raising  the  money,  should  have  been 
obliged  to  execute  a  charge  by  deed  on  his  own  estate  to  secure  to 
the  nieces  so  much  as  should  be  unexpended  by  him,  and  thereby 
put  himself  to  considerable  expense,  and  preclude  himself  from  the 
free  alienation  of  his  estate,  and  from  the  power  of  raising  money 
on  it,  when  he  could  at  any  moment  render  such  a  charge  wholly 
nugatory  by  spending  the  whole  of  the  money.  And,  as  to  a  charge 
by  will,  that,  of  course,  cannot  be  deemed  to  be  intended,  as  it  might 
be  revoked  the  next  day.  The  proviso  is  of  the  nature  of  a  condi- 
tion subsequent,  in  the  general  sense  of  the  term  which  I  have  men- 
tioned. It  is  an  irregular  way  of  accompUshing  the  purposes  of  a 
conditional  limitation,  properly  so  called. 

A  conditional  limitation  takes  effect  in  defeasance  of  the  interest 
given  in  a  preceding  sentence ;  and  this  proviso  is  intended  virtually 
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•  

to  take  effect  in  partial  defeasance  of  the  absolute  interest  in  the  en- 
tirety of  the  money  to  be  raised ;  for  it  would  seem  to  amount  to  the 
same  as  if  the  testatrix  had  said, ''  But  in  case  Bees  Davis  shall  not 
expend  all  the  money  which  shall  be  so  raised  by  him,  so  much  as 
shall  be  unexpended  at  the  time  of  his  decease  shall  go  to  my  nieces, 
and  Bees  Davis  shall  execute  a  charge  on  his  two  houses  to  secure 
that  amount  to  them."  But  whether  this  is  the  precise  character  and 
import  of  the  proviso  or  not,  which  it  is  unnecessary  for  me  to  decide, 
there  can  be  no  doubt  that  it  was  intended  virtually  to  be  a  limitation 
over,  in  some  way  or  other,  of  so  much  of  the  money  as  may  be  un- 
expended. .  Now,  it  is  a  rule  that  where  a  money  fund  is  given  to  a 
person  absolutely,  a  condition  cannot  be  annexed  to  the  gift,  that  so 
much  as  he  shall  not  dispose  of  shall  go  over  to  another  person. 
Apart  firom  any  supposed  incongruity — a  notion  which  savors  of 
metaphysical  refinement  rather  than  of  any  thing  substantial  — -  one 
reason  which  may  be  assigned  in  support  of  the  expediency  of  this 
rule  is  this,  that  in  many  cases  it  might  be  very  difficult,  and  even 
impossible,  to  ascertain  whether  any  ps^  of  the  fund  remained  undis- 
posed of  or  not,  since,  if  the  person  to  whom  the  absolute  interest  is 
given  left  any  personalty,  it  might  be  wholly  uncertain  whether  it 
were  a  part  of  the  precise  fund  which  was  the  subject  of  the  condition 
or  not  Another  reason  may  be,  that  it  would  be  contrary  to  the 
well-being  of  the  party  absolutely  entitled,  to  lead  him  profusely  to 
spend  all  that  was  given  him,  which,  in  many  cases,  might  be  all  that 
he  had  in  the  world ;  for  although,  indeed,  he  might  provide  against 
leaving  himself  destitute,  by  buying  an  annuity,  yet,  even  if  he  did 
this,  it  might  be  at  the  expense  of  those  for  whom  he  might  be  under 
a  moral  obligation  to  make  some  provision.  In  Ross  v.  Ross,  1  J.  & 
W.  154,  Sir  Thomas  Plumer  observed,  "  One  consequence  of  permit- 
ting such  limitations  over  would  be,  that  if  the  party  entitled  to  the 
absolute  interest,  had  not  spent  the  money,  and  were  to  die  indebted 
to  any  amount,  his  creditors  would  be  excluded  firom  it."  The  validity 
of  this  reason  may  be  doubtful,  as  it  may,  perhaps,  be  said  that  a  man 
might  properly  be  deemed  to  have  spent  the  amount  of  debt  which 
he  has  contracted,  and  which  he  has  laid  himself  under  an  obligation 
to  pay.  In  Bourne  v.  Gibbs,  1  Buss.  &  M.  614,  a  testator  gave  his 
personal  estate  to  his  wife  for  her  own  absolute  disposal,  provided, 
nevertheless,  that  if  his  wife  should  make  no  disposition  thereof  in  her 
lifetime,  or  by  her  will,  then  he  directed  that  such  part  as  should  re- 
main undisposed  of  should  go  to,  and  he  accordingly  bequeathed  the 
same  to,  his  nephew.  It  was  held  that  the  sum  of  stock,  which  was 
part  of  the  testator's  property,  given  to  his  wife,  remaining  in  his 
name  at  her  death,  passed  by  her  will,  although  it  contained  no  allu- 
sion to  her  husband's  will,  bir  John  Leach,  5f.  B.,  being  of  opinion 
that  the  widow  took  an  absolute  interest  in  the  whole  of  the  testator's 
residuary  estate.  So,  in  Ross  v.  RosSj  (ubi  sup.)  a  testator  gave  to 
his  son  a  sum  of  money,  with  a  limitation  over  in  case  he  should  not 
receive  or  dispose  of  it  by  will,  or  otherwise,  in  his  lifetime.  He  died 
intestate,  without  having  received  the  money,  although  it  was  carried 
to  his  separate  account  in  a  suit     Sir  T.  Plumer,  M.  B.,  said,  "  This 
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differs  from  a  power,  and  a  remainder  over  in  default  of  its  exercise. 

If  you  give  an  absolute  interest  to  a  person,  you  cannot 

subject  it  for  his  life  to  a  proviso,  that  if  he  does  not  spend  it  his  in- 
terest shall  cease."  So,  in  Outhbertv.  Furriery  1  Jac.  415,  an  absolute 
interest  was  given  to  A  at  twenty-one,  with  a  bequest  over  in  the 
event  of  his  dying  under  that  age,  or  afterwards,  without  lawful  heirs, 
and  being  intestate.  Sir  T.  Plumer  said,  "  As  the  testator  had  two 
objects,  which  are  inconsistent,  to  invest  the  son  with  the  absolute 
property,  and  then  to  provide  for  the  event  of  his  not  exercising  his 
rights  over  it,  I  think  the  court  is  bound  to  transfer  it  to  him."  So, 
in  Green  v.  Harvey^  1  Hare,  431,  Wigram,  V.  C,  said,  "  The  general 
rule  at  law  is,  that  an  absolute  interest  is  not  taken  away  by  a  gift 
over,  unless  the  gift  over  may  itself  take  effect.  Now,  it  has  been  re- 
peatedly decided,  that  where  a  legacy  is  given  absolutely,  and  a  gift 
over  is  superadded  in  the  event  of  the  legatee  dying  without  having 
disposed  of  his  legacy,  the  gift  over  is.void,  and  the  legacy  is  abso- 
lute." So,  in  Bi^  V.  Lord  Stafford^  5  Beav.  567,  Lord  JLangdale 
said, ''  If  an  absolute  interest  be  given  on  an  express  condition,  which 
may  be  lawful  in  itself,  but  is  incompatible  with  the  free  enjoyment 
of  the  property,  the  court  does  not  modify  the  absolute  interest  for 
the  purpose  of  giving  effect  to  the  condition,  but  declares  the  condi- 
tion void,  for  the  purpose  of  supporting  the  absolute  interest"  The 
case  of  Doe  d.  Stephenson  v.  Gloverj  1  C.  B.  448,  in  which  I  was 
counsel,  is  not  opposed  to  these  cases,  as  that  was  n'ot  a  case  of 
money  limited  over,  but  one  in  which  there  was  a  devise  over  of  real 
estate.  There  a  testator  devised  his  real  estate  to  his  son,  his  heirs, 
and  assigns  forever ;  but  in  case  he  should  die  without  leaving  any 
issue  then  living,  or  being  no  such  issue,  and  he  should  not  have  dis- 
posed of  and  parted  with  his  interest  in  the  real  estate,  then  the  tes- 
tator devised  the  same  to  his  illegitimate  daughter,  her  heirs,  and 
assigns.  The  judges  were  unanimous  in  the  opinion  that  the  devise 
over  was  a  good  executory  devise ;  and  that  as  the  son  had  not  parted 
with  the  estate  in  his  lifetime,  although  he  had  disposed  of  it  by  will,  it 
went  over  to  the  daughter.  As  to  the  case  of  Doe  d.  Martin^  4  T. 
R.  39,  which  was  cited  at  the  bar  by  the  counsel  for  the  appellants,  a 
most  substantial  distinction  exists  between  that  case  and  the  present. 
That  was  a  case  of  a  power  enabling  settiors  to  revoke  the  uses  of  a 
settlement,  and  the  trustees  to  sell  the  estate  and  convey  to  a  pur- 
chaser, so  as  that  the  purchase-money  should  be  paid  to  the  trustees, 
and  not  to  the  settiors,  to  be  laid  out  and  invested  bv  the  trustees  in 
the  purchase  of  other  property  to  be  settied  to  the  same  uses.  It  was 
held  that  the  power  of  revocation  was  conditional,  and  as  neither  of 
the  conditions  was  performed,  viz.,  the  payment  of  the  money  to  the 
trustees,  and  the  reinvestment  of  it  in  the  purchase  of  other  lands  to 
be  settled  to  the  same  uses,  the  revocation  was  a  nullity.  In  this 
case,  as  Lord  Kenyon  intimated,  the  exercise  of  the  power  and  the 
performance  of  the  condition  were,  beyond  all  doubt,  to  be  considered 
as  parts  of  one  transaction.  They  were  essentially  and  inseparably 
connected.  The  performance  of  the  condition,  instead  of  being  a 
derogation  from  the  ownership  of  the  parties  to  be  effected  by  the 
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exercise  of  the  power  not  permitted  by  the  law,  was  an  act  which 
those  parties  had  a  most  unquestionable  right  to  expect  to  be  done. 
But,  independently  of  the  rule  to  which  I  have  adverted,  the  mort- 
gages created  by  Kees  Davis  cannot  be  affected  by  the  proviso.  Sup- 
posing, for  the  reasons  I  have  assigned,  it  was  not  a  condition  prece- 
dent, then,  as  the  testatrix  has  specified  no  time  for  the  creation  of  the 
charge,  it  would  be  sufficient  for  Rees  Davis  to  create  it  at  any  time 
before  he  died.  But  it  cannot  be  contended  that  he  was  bound  to 
create  it  at  all  if  he  had  spent  all  the  money ;  and  yet  the  appellants, 
upon  whom  it  was  incumbent  to  show  that  the  condition  was  not 
performed,  have  not  proved  that  Rees  Davis  left  any  part  of  the 
money  unexpended,  and  consequently  have  not  proved  that  the  con- 
dition was  broken.  For  these  reasons  I  am  clearly  of  opinion  that 
their  objection  to  the  validity  of  the  mortgage  created  by  Rees  Davis 
altogether  fails.  With  respect  to  the  second  ground  of  appeal,  it 
appears  to  me  that  the  decree  must  be  ri^ht  in  treating  the  equitable 
mortgage  as  a  vaUd  charge  ;  for  the  appellants,  by  their  answer,  have 
admitted  that  the  600/.  was  lent,  and  that  John  Lewis  and  Thomas 
Haverd  gave  George  Price  Watkins  a  written  undertaking  that  they 
would  execute  a  mortgage  of  their  respective  interests,  and  that,  if 
necessary,  all  proper  parties  should  concur  in  levying  a  fine  of  the 
premises.  The  answer  seems  to  me  to  admit  facts  which  constitute 
a  valid  equitable  mortgage  of  the  life  estates  of  the  husbands  of  the 
two  daughters  of  Abigail,  and  of  the  two  other  nieces  of  Winifred ; 
and  I  see  no  evidence  to  impeach  or  reduce  that  mortgage,  except  so 
far  as  the  payment  of  one  half  of  the  600/.  With  respect  to  the 
third  ground  of  appeal,  viz.,  the  omission  of  a  direction  as  to  a  parti- 
tion, a  partition  appears  to  me  not  to  be  properly  incident  to  a  fore- 
closure or  redemption  suit,  in  such  a  way  that  the  owners  of  the 
equity  of  redemption  can  be  allowed  to  insist  on  it  against  the  will 
of  the  mortgagee,  who  has  no  interest  in  the  question.  In  the  pre- 
sent case,  with  the  consent  of  the  mortgagee,  the  parties  interested  in 
the  equity  of  redemption  may  have  a  paction,  but  I  cannot  regard  the 
omission  of  a  direction  for  a  partition  as  constituting  a  ground  for  an 
appeal.     The  appeal  must  be  dismissed,  with  costs. 


Ex  parte  Cropper  ;  in  re  The  St.  George's.  Steam-Packet   Com- 


pany.^ 


December  8,  1851. 

Committee  for  winding  up  a  Partnership —  Certain  Expenses  not 

allowed, 

A  committee  appointed  by  the  shareholders  of  a  dissolved  trading  company,  for  the  purpose 
of  winding  up  the  concern,  incurred  expenses  in  procuring  the  insertion  of  certain  clausea 
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in  a  general  act  of  parliament,  which  had  the  effect  of  making  it  applicable  to  the  winding 
up  of  the  particular  concern :  — 

JBdd,  affirming  the  decision  below,  that  these  expenses  were  not  payable  oat  of  the  assets  of 
the  company,  the  committee  not  having  been  authorized  by  the  shareholders  to  incur  them. 

This  was  an  appeal  from  an  order  of  the  Right  Hon.  Sir  J.  L. 
Knight  Bruce,  (late  Vice- Chancellor,)  reported  15  Jur.  143 ;  s.  c.  2 
Eng.  Rep.  72,  where  the  facts  are  fully  stated. 

RoU  and  Selwyn^  for  the  appeal 

Bacon  and  X  V,  Prior^  contra. 

The  following  was  the  judgment  pronounced  by  the  Lord  Chan- 
cellor, dismissing  the  appeal:  — 

Lord  Truro,  L.  C.  I  own  I  have  been  unable  to  entertain 
any  doubt  on  this  question,  although  I  have  attended  to  the  argu- 
ments with  that  respect  whic)i  they  were  entitled  to.  The  case 
appears  to  me  to  be  unaccompanied  with  any  serious  difficulties. 
Certain  individuals  became  partners  under  a  deed.  The  deed  creates 
certain  liabilities  inter  se ;  the  liabilities  of  the  company,  and  the  in- 
dividuals comprising  it,  with  regard  to  the  public  of  course  depend- 
ing on  the  general  law,  which  could  not  be  altered  or  affected  by  any 
private  agreement  of  the  partners  as  between  themselves ;  but,  as  be- 
tween themselves,  it  was  competent  to  them  to  colne  to  such  arrange- 
ment regulating  their  liabilities  as  they  should  think  fit ;  and  it  could 
not  be  in  the  power  of  any  portion  of  that  body  to  vary  the  liabilities 
of  the  individuals.  That  would  be  governed  from  beginning  to  end 
according  to  the  general  contract,  or  the  general  law  independent  of 
the  contract.  In  this  case  it  appears  that  the  company  found  itself  in 
a  condition  in  which  it  became  necessary  to  wind  up  this  concern ;  and 
I  am  told  that  those  who  interfered  in  the  endeavor  to  wind  up  the 
company,  did  so,  not  by  resorting  to  any  of  the  provisions  of  the 
deed,  or  to  any  general  law  applicable  to  the  winding  up  of  a  part- 
nership, but  they  resorted  to  some  proceedings  of  inducing  creditors 
to  bring  actions,  or  to  issue  writs  o{  scire  facias,  against  different  in- 
viduals,  not  with  a  view  of  charging  those  individuals  with  any  con- 
tributions, or  proportions,  as  partners,  but  with  a  view  of  charging  them 
with  the  debts  of  individual  creditors.  Whether  that  was  or  was  not 
a  correct  course  does  not  come  before  the  court,  because  no  part  of 
the  present  bill  has  relation  to  those  proceedings.  It  might  be  or 
might  not  be  correct,  but  the  individuals,  having  resorted  to  these 
measures,  find  they  are  not  calculated  to  lead  to  the  desired  result  of 
winding  up  the  afiairs  of  the  company  equitably  or  justly,  and  they 
agree  to  dissolve  according  to  the  terms  of  the  deed.  Now,  when  the 
partners  engaged  with  eaoh  other  under  that  deed,  they  might  or 
might  not  know  precisely  what  were  the  legal  obligations  to  which 
the  terms  of  the  deed,  as  between  each  other,  subjected  them ;  but 
this  is  clear,  that  they  meant  to  be  bound  by  the  existing  law  in  re- 
^[ulating  their  liabilities,  as  regards  each  other,  and  did  not  enter  into 
^a  contract  blindly  that  their  liabilities  were  to  be  regulated,  not  by 
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any  then  general  law,  but  by  some  future  and  unknown  law.  They 
did  not  contemplate  that,  nor  does  it  appear  that  there  was  any  sug- 
gestion to  that  effect  at  the  meeting  at  which  it  was  resolved  that  the 
company  should  be  dissolved  and  its  affairs  wound  up.  There  was 
no  suggestion  of  any  intention  to  apply  for  any  new  law  which  should 
regulate  the  liabilities  as  between  the  parties  themselves,  or  the  reme- 
dies as  between  the  parties  themselves,  differently  from  those  to  which 
they  had  subjected  themselves  by  entering  into  the  contract  of  part- 
nership. But  the  committee  is  appointed  apparently  with  reference 
to  no  other  view,  and  in  contemplation  of  no  other  proceeding,  than 
such  as  was  consistent  with  the  deed.  They  might  or  might  not  be 
competent  for  the  purpose  ;  but,  at  £dl  events,  each  of  the  proprietors 
would  have  a  right  to  a  voice,  whether  he  would  consent  to  the 
funds  of  the  company  or  the  funds  to  be  subscribed  by  individuals, 
himself  being  one,  to  be  applied  to  the  obtaining  of  a  new  law, 
which  should  increase  liabilities  and  give  remedies  which  had  not 
existed  prior  to  the  obtaining  of  any  such  act  It  appears  to  me, 
that  those  who  concurred  in  appointing  the  committee  could  have 
no  ground  whatever  to  suppose  that  that  committee  was  to  wind 
up  the  company  by  some  new  or  unknown  law.      They  contem- 

{>lated — if  they  contemplated  the  matter  at  all  —  that  the  present 
aw  was  sufficient;  but  if  the  present  law  might  be  found  inade- 
quate, still  they  never  contemplated,  that  at  their  expense  some 
new  law  should  be  obtained ;  still  less  did  they  contemplate,  that 
at  their  expense  there  should  be  an  application  to  iminrove  the  gene- 
ral law  of  the  country  applicable  to  such  concerns,  the  benefits  or 
prejudices  of  which  they  would  partake  of ;  because  the  object  of  the 
new  law,  as  far  as  the  committee  was  concerned,  appears  from  a 
statement  to  increase  the  liabilities  and  to  give  facilities  against  cer- 
tain members  of  the  company.  Of  course,  those  members  would  not 
suppose  that  they  derived  any  improvement  from  that  It  would  be 
no  improvement  in  their  condition  though  it  might  be  an  improvement 
in  the  condition  of  Esthers  and  in  the  general  law.  Individuals  who 
authorize  a  committee  to  wind  up  a  concern,  as  between  themselves 
and  their  partners  in  a  given  state  of  the  law,  I  should  think  might 
well  express  their  surprise  that  they  should  be  charged  with  the  ob- 
taining of  a  new  law  to  increase  their  liabilities,  and  to  give  increased 
and  more  facile  remedies  against  them.  It  is  odd  that  they  should 
be  parties  consenting  to  any  such  course  of  proceeding.  It  is  clear 
the  committee  was  appointed  with  reference  to  the  state  of  circum- 
stances, and  the  state  of  the  law  as  it  existed  at  the  time  of  their  ap- 
pointment Well,  then,  while  the  general  body  of  subscribers  must 
havq  supposed  that  that  was  in  contemplation  which  I  have  just 
stated,  namely,  winding  up  the  concern  under  the  existing  law —  it 
would  appear  as  if  there  were  certain  members  of  the  company  who 
had  found  that  the  existing  law  could  not  be  conveniently  applied 
to  effect  its  object,  and  therefore  they  had  the  latent  intention  of 
endeavoring  to  obtain  some  new  law,  which  should  improve  the  con- 
dition of  some  persons  connected  with  the  company,  who  might  be 
imder  a  primary  liability  with  the  creditors ;  and  this  biU  opens,  not 
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with  any  attempt  to  wind  up  the  concern  under  the  new  law,  but 
with  the  consideration  of  a  bill  brought  into  parliament  by  the  go- 
vernment, and  with  a  desire  not  to  partake  of  the  general  benefits  of 
the  bill,  which  they  would  of  course  do  if  it  was  a  general  act  of  par- 
liament, but  to  get  some  clauses  introduced,  so  that  it  should  embrace 
the  circumstances  of  this  company.  Of  course,  while  it  embraced  the 
circumstances  of  this  company,  it  would  embrace  all  other  companies 
whose  circumstances  were  the  same.  But  this  committee  started 
with  the  intention  of  obtaining  a  new  law ;  and,  as  far  as  I  have  been 
able  to  go  through  the  items  of  the  bill,  and  subject  to  a  remark  that 
I  will  presently  advert  to,  the  whole  bill  appears  to  be  directed  to 
that  object  It  is  said  that  the  solicitors  have  a  right  to  be  paid. 
Very  likely.  That  the  court  has  no  right  to  interfere  with.  If  the 
solicitors  exercised  due  caution  in  letting  the  committee  know  what 
they  were  about,  and  that  they  were  incurring  this  large  biU  on  their 
individual  responsibility,  €Uid  that  it  was  not  within  the  scope  of 
the  authority  that  the  company  had  given  them,  they  would  be 
entitled  to  be  paid. .  But  if  the  company  trusted  them  to  keep  them- 
selves within  the  limit  of  their  authority,  and  all  the  time  the  solici- 
tors were  paid  and  employed  to  enable  the  committee  to  act  safely 
and  prudently,  and  within  the  scope  of  their  authority,  if  the  solici- 
tors, by  mistake  or  oversight,  led  them  into  error  by  overstepping  their 
authority,  that  is  matter  between  them  and  the  committee,  but  has 
no  connection  with  the  question  of  the  general  liabilities  of  the  com- 
pany. The  solicitors  start  immediately  with  seeing  if  a  new  law 
could  be  obtained ;  and  the  bill  proceeds  with  that  view,  and  com- 
munications are  had  with  various  departments  of  the  government, 
and  various  counsel,  for  the  purpose  of  seeing  what  clauses  they  could 
endeavor  to  be  procured  to  be  inserted  in  the  bill,  with  a  view  of  em- 
bracing this  particular  company.  Dealing,  therefore,  at  the  present 
moment,  with  that  part  of  the  bill  which  has  relation  to  the  subject 
which  I  have  mentioned,  my  opinion  is,  that  the  decision  of  the  court 
below  and  of  the  Master  was  correct,  that  it  was  not  within  the  au- 
thority of  the  committee  to  set  about  procuring  either  a  general  act 
of  parliament  or  a  particular  act  of  parliament  It  is  said  they  are 
to  take  the  proper  measures  for  winding  up  the  company ;  of  course, 
everybody  must  understand  that  to  have  reference  to  the  deed  of 
partnership  by  which  the  parties  have  bound  each  other,  and  under 
which  the  committee  were  appointed.  The  four  comers  of  the  deed 
must  be  considered  as  furnishing  those  means  which  alone  the  com- 
pany intend  the  committee  should  pursue,  and  if  those  means  are 
found  impracticable  to  the  desired  end,  then  they  could  have  applied 
to  them,  at  whose  charge  they  meant  to  act,  for  such  further  powers 
as  they  might  think  fit  to  give,  and  it  would  be  only  on  the  employ- 
ment of  persons  who  should  think  fit  to  adopt  that  suggestion  that 
the  liability  would  accrue. 

It  seems  to  me  that,  as  far  as  the  general  appointment  of  the  com- 
mittee was  concerned,  they  were  bound  to  resort  to  such  means  as 
the  deed  authorized,  and  no  other,  and  they  were  not  appointed  with 
any  express  or  implied  authority  to  incur  expenses  not  within  the 
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terms  of  that  deed,  and  the  authority  which  by  that  deed  was  propos- 
ed to  be  given  to  anybody,  directors  or  committee,  or  whoever  it 
might  be,  who  should  be  charged  with  the  duty  of  winding  up  the 
concerns  of  the  company.  Now,  it  is  said  that  there  is  authority  in 
the  76th  clause  of  the  deed  to  apply  for  an  act  of  parliament;  but  it 
is  quite  impossible  to  read  that  without  perceiving  that  that  is  a  clause 
which  has  no  reference  to  the  winding  up  of  the  company.  It  was 
directed  to  a  totally  different  object ;  it  was  for  the  purpose  of  carry- 
ing into  execution  the  provisions  of  this  deed,  and  any  supplemental 
deed,  and  procuring  any  other  privilege  that  might  be  requisite  or 
necessary  for  any  purpose  or  advantage  to  the  interests  of  the  com- 
pany— language  which  import^  to  my  mind  that  it  had  relation  to 
the  future  proceedings  of  that  company  —  and  it  forms  part  of  a  sec- 
tion which  begins  by  authority  to  obtain  a  charter.  They  did  not 
suppose  that  a  charter  was  to  be  obtained  to  wind  up  the  company, 
and  the  latter  part  of  that  clause  has  the  same  object  as  a  charter  — 
either  to  obtain  a  charter  or  act  of  pafliament ;  but  whether  one  or 
the  other,  the  object  and  sole  purpose  to  which  that  clause  was  di- 
rected was  that  of  the  prosecution  of  the  company ;  and  when  you 
find  there  is  an  express  clause  (clause  72)  directed  to  winding  up  the 
affairs  of  the  company,  which  is  entirely  silent  as  to  the  authority  to 
procure  any  act  of  parliament,  or  any  thing  going  beyond  the  express 
provisions  of  the  deed,  and  you  afterwards  find  in  the  76th  clause  the 
language  I  have  mentioned,  the  distinction  between  the  two  clauses 
appears  to  me  perfectiy  clear  and  apparent.  Now,  considering  that 
the  committee  are  not  only  authorized,  at  the  expense  of  the  compa- 
ny, to  prosecute  such  remedies  as  were  incident  to  the  partnership 
founded  on  the  deed,  it  is  said  that  there  were  other  applications  for 
the  purpose  of  procuring  certain  orders.  I  have  read  a  great  many 
orders  applicable  to  those  orders  and  rules,  but  they  elU  appear  to  me 
to  be  orders  and  rules  which  it  was  desired  to  obtain  to  incorporate 
in  the  act  of  parliament  I  do  not  find  any  distinct  applications  to 
Lord  Langdale  and  Lord  Cottenham  for  the  purpose  of  obtaining 
clauses  and  rules  and  orders  independent  of  the  act  of  parliament. 
Indeed,  from  the  commencement  of  the  bill,  it  is  apparent  that  all 
idea  of  winding  up  the  concern  under  the  existing  law  was  abandoned, 
and  that  it  was  a  new  law  that  was  desired ;  and  if  that  new  law 
would  have  any  application  to  the  subject,  it  was  an  act  of  parlia- 
ment directed  with  a  view  to  the  prosecution  of  the  concern,  from  its 
being  apparent  that  the  directors  were  the  persons  employed  to  pro- 
cure the  act  of  parliament.  It  was  in  their  discretion,  and  their  dis- 
cretion alone,  subject  to  given  provisions  in  the  deed  restraining  and 
regulating  it,  that  the  subscribers  committed  their  interests  to  procure 
an  act  of  parliament  But  this  committee,  formed  partly  of  directors 
and  partiy  of  other  gentiemen,  was  an  entirely  new  body,  to  whom  no 
such  authority  or  discretion  was  delegated.  It  seems  to  me  that  all 
I  have  heard  as  to  the  act  is  out  of  the  question ;  and  with  respect  to 
that  portion  of  the  bill  as  to  obtaining  orders,  that  does  not  appear  to 
have  entered  the  minds  of  the  parties  until  after  they  had  abandoned 
all  idea  of  winding  up  the  concern  under  the  existing  law ;  and  it  ap- 
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pears  to  me  to  be  a  sort  of  episode  that  occurred  to  them  —  a  mode 
in  which,  having  failed  to  obtain  the  insertion  of  certain  clauses,  they 
contemplated  the  insertion  of  certain  order3,  or  certain  rules,  with  the 
sanction  of  Lord  Langdale  and  Lord  Cottenham.  That  appears  to 
have  been  an  abortive  proceeding.  Whether  this  committee  did  or 
did  not  render  any  public  service  in  making  more  efficient  the  act 
of  parliament  which  ultimately  passed,  the  court  has  nothing  to  do 
with.  They  must  be  content  with  taking  the  credit  of  having  ren- 
dered a  public  service,  if  it  be  so,  but  it  can  furnish  no  ground  for  the 
particular  charge  against  the  company.  It  appears  to  me,  therefore, 
that  they  had  no  authority  to  incur  any  part  of  the  bill  which  they 
now  seek  to  charge  the  company  with,  and  that  the  order  pronounced 
by  the  Vice- Chancellor  must  be  affirmed,  and  the  motion  dismissed, 
with  costs.  . 


In  re  The  London  and  Birmingham  Extension  and  the  Northamp- 
ton, Daventry,  Leamington,  and  Warwick  Railway  Company, 
and  in  re  The  Joint-Stock  Companies  Winding-up  Acts  ;  Ex 
parte  Gay.^ 

Febroary  11,  12,  and  17,  1852. 

Coniributories  to    Provisionally    Registered    Company  —  Power    to 

make  call  on  for  Costs, 

Where,  in  the  coarse  of  winding  u^  the  affairs  of  a  proyisionallj  registered  company,  a 
class  of  persons  had  been  ascertained,  who,  by  having  signed  the  saoscribers'  agreement 
to  contribute  ratably  to  the  expenses  of  forming  the  company,  had  made  themselves 
clearly  liable  as  contribntories,  the  Master  was  held  to  have  power,  in  exercise  of  the  discre- 
tion given  to  him  by  the  I03d  section  of  the  Joint-Stock  Companies  Winding-up  Act, 
1848,  to  make  a  call  upon  such  class  of  persons  ratably,  according  to  the  extent  or  their 
interest  in  the  concern  for  the  pnrpose  of  raising  a  fond  to  enable  the  official  manager  to 
proceed  with  the  winding  up  of  the  affairs  of  me  company :  — 

ndd^  however,  that  though  the  Master  had  such  power,  yet  it  would  be  an  improper  exercise 
of  his  discretion,  under- the  103d  section,  to  make  any  call  for  costs  upon  the  general 
body  of  the  contribntories,  if  it  appeared  by  the  proceedings  before  him  that  any  individuals 
of  such  contribntories  were  indebted  to  the  concern  in  sums  which,  if  paid,  would  render  the 
call  unnecessary,  and  the  panics  so  indebted  were  in  circumstances  making  it  reasonably 
probable  that  such  sums  could  be  recovered. 

But  ««n«,  where  it  appeared  the  parties  so  indebted  were  in  circumstances  making  it  unsafe 
to  rely  on  any  funds  to  be  derived  from  them  as  a  substitute  for  the  ctdl. 

This  was  an  appeal  from  the  decision  of  Sir  J.  Parker,  V.  C.  The 
facts  of  the  case  are  given  in  detail  in  the  report  of  the  proceedings  of 
the  court  below.  16  Jur.  34 ;  s.  c.  8  Eng  Rep.  173.  They  are  also 
stated  in  the  judgment  of  their  lordships. 


1 16  Jur.  185 ;  21  Law  J.  Rep.  (k.  s.)  Chanc.  284. 
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The  Solicitor' General,  Daniel j  and  Cb/e,  for  Mr.  Gray,  the  appellant. 

Bethell,  Malins,  and  Swifts  for  the  official  manager. 

Lord  Cranworth,  L.  J.,  delivered  the  judgment  of  the  court  as 
follows  :  —  Thia  was  an  order  for  a  call  made  by  the  Master,  on  the 
3d  of  December,  1851,  and  the  object  of  the  call  is  stated  in  the  order 
to  be,  to  provide  a  fund  for  the  payment  of  the  costs  of  the  winding 
up.  There  was  an  appeal  to  Sir  J.  Parker,  V.  C,  and  he  confirmed 
the  order,  and  the  motion  before  us  is  to  get  rid  of  the  call.  The 
motion  is  made  by  one  only  of  ithe  contributories,  namely,  Mr.  Gay. 
All  the  contributories  on  the  list  to  be  affected  by  this  order,  includ- 
ing Mr.  Gay,  had  executed  the  deed,  which  in  the  argument  before 
us  was  described  as  the  subscribers'  contract ;  and  by  that  deed  it 
was  provided  that  the  parties  were  to  raise  a  fund,  by  contribution 
amongst  themselves,  I  think  to  the  extent  of  1/.  7^.  6d.  per  share, 
which  was,  in  fact,  paid.  The  fund  which  was  thus  provided  was  to  be 
applied  in  discharge  of  the  expenses  which  were  incurred  and  to  be 
incurred  in  forming  a  company,  t.  e.,  for  engineers,  solicitors,  and 
other  matters  of  that  sort  Then  there  was  this  proviso : —  "  And  the 
said  several  persons  parties  to  these  presents,  for  themselves  severally 
and  respectively,  and  for  their  severed  and  respective  heirs,  executors,  ad- 
ministrators, and  assigns^  do  hereby  undertake  and  agree,  that,  in  the 
event  of  the  intended  application  to  parliament  not  being  successful, 
the  said  parties  to  these  presents  shall  and  will  well  and  truly  bear, 
pay,  aUow,  and  discharge  all  the  costs  and  expenses  which  shall  have 
been  incurred,  whether  previously  to  or  after  the  execution  of  these 
presents,  in  or  about  or  with  a  view  to  the  establishment  or  promo- 
tion of  the  said  undertaking,  whether  in  or  about  the  making,  obtain- 
ing, or  completing  of  any  surveys  or  estimates  for  the  said  railway 
branches  and  works,  or  any  of  them,  or  on  account  of  any  solicitor's 
charges,  counsel's  fees,  &c. ;  and  also  the  costs  of  or  incidental  to  the 
preparing,  applying  for,  soliciting,  or  procuring  any  such  act  as  afore- 
said, travelling  expenses,  and  all  other  costs  and  charges  of  every  de- 
scription incidental  or  preparatory  to  the  proposed  undertaking ;  all 
such  expenses,  costs,  and  charges  to  be  computed  and  assessed  rata- 
bly on  the  sum  or  sums  respectively  subscribed  by  each  of  the  said 
several  persons  parties  to  these  presents. "  The  company  never  was 
completely  registered,  the  scheme  having  proved  abortive ;  but  the 
parties  who  subscribed  the  deed  made  deposits  of  IL  7$.  6d.  per  share, 
by  means  whereof  a  sum  of  28,000/.  and  upwards  came  to  the  hands 
of  the  managing  committee ;  and  Mr.  Gay  contends,  that  if  this  sum 
had  been  duly  applied,  it  would  have  been  more  than  sufficient  to 
satisfy  all  those  who  have  demands  on  the  managing  committee  in 
respect  of  the  expenditure  which  they  were  authorized  to  make  in  or 
towards  the  formation  of  the  company ;  and  so  he  contends  that  he 
ought  not  to  be  called  on  for  any  further  payment  until  the  28,000/. 
have  been  duly  accounted  for.  His  engagements,  he  says,  did  not 
make  him  responsible  to  any  creditor  of  the  managing  committee  ;  all 
he  contracted  to  do  was,  as  he  contends,  ratably  with  the  other  sub- 
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Bcribers,  to  put  the  committee  in  funds  to  enable  them  to  fulfil  their 
engagements ;  and  this,  he  says,  was  more  than  done  by  means  of 
the  deposits.  Whether  this  is  or  is  not  the  true  effect  of  the  deed,  it 
is  not  necessary  for  us  to  decide ;  for  the  question  here  is  not  a  ques- 
tion with  creditors,  but  a  question  as  to  how  funds  are  to  be  procured 
for  enabling  the  official  manager  to  proceed,  in  the  discharge  of  his 
duties,  in  winding  up  the  affairs  of  this  unformed  company.  Now, 
though  this  company  never  was  completely  formed,  yet,  in  considering 
who  are  the  parties  who  ought  to  contribute  to  the  costs  of  the  wind- 
ing up  of  its  concerns,  it  cannot  escape  notice,  that  the  persons  on 
whom  the  call  is  made  —  namely,  those  who  have  executed  the  deed 
—  are  precisely  those  who  will  be  benefited  by  the  winding  up,  and 
will  be  benefited  in  the  exact  proportion  in  which  they  are  called  on 
to  contribute,  subject  to  any  equities  hereafter  to  be  enforced  among 
themselves ;  so  that,  for  the  purpose  of  this  winding  up,  these  contribu- 
tories  may  be  regarded  as  if  they  constituted  a  regularly  formed  com- 
pany ;  and  in  such  a  case  the  only  reasonable  course  to  be  pursued  is, 
that  every  partner  or  contributory  should  contribute  ratably,  accord- 
ing to  the  extent  of  his  interest,  to  the  cost  of  realizing  outstanding 
debts,  whether  bv  suit  or  otherwise,  and  to  the  other  costs  of  winding 
up  the  affairs.  Whether  all  or  any  part  of  these  costs  may  eventually 
be  thrown  on  any  particular  class  or  number  of  the  contributories  in 
exoneration  of  the  rest,  is  a  question  not  at  present  ripe  for  decision. 
It  is  sufficient  for  us  to  say,  that  the  Master  being  satisfied  —  and,  as 
it  would  seem,  very  reasonably  satisfied — that  this  sum  must  by 
some  means  be  raised,  in  order  to  enable  the  official  manager  to  do 
his  duty,  we  think  he  had  full  power  to  make  the  call  on  the  princi- 
ple on  which  he  has  made  it  —  namely,  ratably  on  all  those  who 
have  executed  the  deed.  Though,  however,  he  had  this  power,  yet 
we  agree  with  the  argument  addressed  to  us  on  behalf  of  Mr.  Gay,  that 
in  the  exercise  of  his  discretion,  under  the  103d  section  of  the  Wind- 
ing-up Act,  1848,  the  Master  ought  not  to  make  any  call  for  costs  on 
the  general  body  of  the  contributories,  if  it  appears  by  the  proceed- 
ings before  him  that  any  of  the  contributories  are  indebted  to  the 
concern  in  sums  which,  if  paid,  would  render  the  call  unnecessary, 
and  the  parties  so  indebted  are  in  circumstances  making  it  reasonably 
probable  that  such  sums  could  be  recovered.  Now,  there  is  undoubt- 
edly, a  very  strong  primd  facie  case  for  supposing  that  the  managing 
committee,  all  of  whom  are  contributories,  are  responsible  for  sums 
far  exceeding  the  amount  now  to  be  raised  for  costs ;  but  it  was  stated 
on  behalf  of  the  official  manager,  that  any  attempt  to  realize  these 
sums  would  be  useless  by  reason  of  the  insolvency  of  the  par- 
ties liable  to  pay  them.  On  this  point  we  gave  leave  to  the  official 
manager  to  fUe  a  further  affidavit  This  was  accordingly  done ;  and 
Mr.  Gay's  counsel  not  desiring  time  to  answer  it,  we  have  considered 
its  effect,  and  have  come  to  the  conclusion  that  it  would  be  very  un- 
safe to  rely  on  any  funds  to  be  derived  from  the  managing  commit- 
tee as  a  substitute  for  this  call.  The  circumstances  of  the  parties  to 
be  charged  seem  to  be  so  nearly  desperate,  that  we  think  it  was  a 
reasonable  and  proper  course  for  the  Master  to  make  the  call  in  ques- 
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tion ;  and  Mr.  Gay's  motion  must,  therefore,  be  refused.  It  is  pro- 
per to  add,  that  our  decision  does  not  conflict  with  Hunter's  case^  1 
Sim.  N.  8. 435 ;  s.  c.  4  Eng.  Hep.  164.  Here  all  the  parties  made  liable 
to  the  call  are  interested  in  the  affairs  to  be  wound  up,  and  in  respect 
of  which  the  costs  are  incurred  in  exact  proportion  to  the  amount  of 
the  call ;  whereas  in  Hunter^s  case  it  was  impossible  to  say  whether 
he  had  any  interest  in  the  matter  in  respect  of  which  the  call  for  costs 
was  made,  or  what  was  the  relative  liability  of  himself  and  the 
other  contributories.  Neither  does  our  present  decision  conflict  with 
that  of  my  learned  brother  in  July  last,  Ez  parte  Gay,  17  Law  T.  240, 
when  he,  as  Vice- Chancellor,  discharged  an  order  for  a  call  made  by 
the  Master,  for  the  purpose,  inter  aiia,  of  raising  money  for  the  pay- 
ment of  creditors.  The  liability  of  contributories  towards  creditors 
depends  on  principles  very  different  from  those  which  apply  to  the 
present  case,  where  the  sole  object  of  the  call  is  to  obtain  the  funds 
necessary  ^for  winding  up  the  concern.  As  we  have  proceeded  in  part 
by  evidence  not  before  the  Master  or  the  Vice- Chancellor,  we  shall 
not  make  Mr.  Gay  pay  costs.  This  motion  will  simply  be  refused, 
and  the  official  manager  will  have  his  costs  out  of  the  estate. 

BethelL     There  was  leave  to  file  the  affidavit ;  there  was  no  regu- 
lar motion. 

Lord  Cranworth,  L.  J.     As  some  very  small  amount  of  costs 
have  been  incurred,  they  may  have  405.  out  of  the  estate. 


Billing  v.  Southee.^ 

Febiuary  18  and  23,  1852. 

Confidential  Relation  —  Surgeon  and  Patient. 

Circamstances  nnder  which  the  court  will  restrain  a  person  occupying  a  confidential  relatioa 
from  profiting  by  engagements  entered  into  under  undue  influence. 

A  promissory  note  having  been  given,  under  undue  influence,  by  a  patient  to  his  surgeon,, 
i^r  an  amount  far  beyond  what  was  justly  due,  the  surgeon  was  restrained  from  recover- 
ing  the  whole  amount,  but  the  note  was  retained  as  a  security  for  what  should  prove  to  be 
justly  due. 

The  facts  of  the  case  sufficiently  appear  in  the  Vice- Chancellor's 
judgment. 

RoU  and  Cb/e,  for  the  plaintiff. 

Stuart  and  RogerSy  for  the  defendant 

February  23.  Turner,  V.  C.  The  bill  in  this  case  was  filed 
for  the  delivery  up,  for  the  purpose  of  cancellation,  of  a  promissory 
note  for  325/.,  given  by  the  plaintiff  to  the  defendant,  and  for  an 
injunction  to  prevent  the  negotiation  of  it  in  the  mean  time.     The 
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facts  of  the  case  are,  that  the  plaintiff  was  a  shoemaker  in  a  small 
business  at  Cambridge.     The  defendant  was  a  surgeon,  established 
in  the  same  town,  who  was  employed  by  the  plaintiff  for  medical  and 
surgical  attendance  from  the  year  1840  to  1848.     In  that  year  the 
plaintiff's  daughter  married  a  nobleman  of  high  rank  and  large  pro- 
perty ;  and,  in  consequence  of  this  event,  the  plaintiff  left  Cambridge ; 
but,  before  doing  so,  he  gave  to  the  defendant  the  promissory  note 
now  in  dispute.     The  bill  alleges  —  [his  Honor  here  read  various  pas- 
sages from  the  bill,  by  which  it  appeared]  —  that  during  the  whole 
time  of  the  employment  as  surgeon  the  defendant's  bill  never  exceed- 
ed 30/.  or  40/.  per  annum,  and  generally  was  about  251.  per  annum ; 
that  one  morning,  about  the  time  of  the  marriage,  in  1848,  the  plain- 
tiff called  on  the  defendant,  informed  him  of  the  change  in  his  cir- 
cumstances, and  that  he  was  going  to  reside  in  London ;  that  the  de- 
fendant thereupon  introduced  the  subject  of  payment  of  his  bill  for 
attendance,  but  when  the  plaintifi'  asked  what  the  amount  was,  the 
defendant  answered  that  he  did  not  know,  but  it  was  about  the 
usual  amount ;  that  thereupon  a  promissory  note  was  drawn  up,  as 
the  plaintiff  believed,  for  the  usual  amount,  as  he  understood,  i.  e. 
25/.,  but  which  promissory  note  was  in  fact  for  325/. ;  and  that  the 
plaintiff  signed    such   promissory  note  without   knowing   the  real 
amount,  and  believing  it  to  be  for  25/.  only;  that  no  account  of 
charges  for  medical  attendance  was  made  out  or  delivered  at  the 
time,  and  that,  whatever  sum  there  was  then  due  for  such  attendance, 
it  was  much  less  then  325/.,  and  in  fact  did  not  exceed  25/.    The 
bill  then  alleged,  that  the  promissory  note  in  question  had  b*een  ob- 
tained by  fraudulent  representations,  and  that  no  consideration  was 
given  for  the  same,  beyond  the  amount  then  justly  due  to  the  defend- 
ant for  such  medical  attendance  as  aforesaid.  The  answer  states  —  [his 
Honor  then  read  the  case  made  by  the  defendant  in  his  answer, 
which  was  in  substance]  —  that  on  the  occasion  of  the  plaintiff  leav- 
ing Cambridge,  he  called  on  the  defendant,  and  stated  the  circum- 
stances under  which  he  was  about  to  leave  Cambridge,  and  that  his 
noble  son-in-law  was  going  to  make  him  a  gentleman  for  life,  and 
that  he,  the  plaintiff,  was  very  glad  of  it,  as  it  would  enable  him  to 
repay  his  obligations  to  the  defendant;  that  the  plaintiff  then  stated 
his  ability  and  desire  to  recompense  the  defendant  for  his  services, 
which,  after  some  coquetry,  were  estimated  at  325/.,  the  defendant 
having  at  first  suggested  500/.  as  a  proper  recognition  of  their  value ; 
that  the  plaintiff  accordingly  executed  the  promissory  note  for  that 
amount  in  the  presence  of  the  defendant's  man-servant,  who  signed 
as  an  attesting  witness ;  and  the  plaintiff  then  expressed  his  grati- 
fication at  having  it  in  his  power  to  testify  his  gratitude  to  the  de- 
fendant.    The  answer  then  proceeded  to  state,  in  substance,  that 
under  these  circumstances  there  was  no  necessity  for  making  out  a 
regular  account  of  attendances ;  but  being  by  the  bill  called  upon  for 
an  account  of  what  was  due  at  the  time  in  question,  the  defendant 
set  out  an  account  in  the  first  schedule  to  his  answer  of  all  his  at« 
tendances  from  the  commencement  of  his  connexion  with  the  plain- 
tiff in  tlie  year  1840,  showing  that  visits  and  attendances  took  place 
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almost  daily ;  for  all  of  which  the  defendant  charges  at  the  rate  of 
a  guinea  each  attendance.  The  second  schedule  contains  an  account 
of  the  sums  received  by  the  defendant  from  time  to  time  on  account 
of  his  services ;  and  he  claims  the  balance,  the  difference  between 
these  two  accounts.  The  evidence  of  the  witness  Willows,  called  on 
behalf  of  the  defendant,  and  who  was  at  the  time  of  the  occurrences 
in  question  the  defendant's  servant,  states,  that  his  master's  bell  hav- 
ing been  rung,  he  went  into  the  parlor,  and  saw  the  plaintiff  and  de- 
fendant together;  his  master  desired  him  to  go  and  purchase  a  pro- 
missory note  stamp  for  325/.,  and  gave  him  XL  to  get  it  with  ;  that  he 
did  get  it  accordingly,  though  how  much  he  paid  he  does  not  recol- 
lect; that  presently,  after  having  given  it  to  his  master,  the  bell  was 
again  rung,  and  he,  on  entering,  found  his  master  filling  up  the  pro- 
missory note ;  that  he  then  read  it  aloud,  and  handed  it  to  the  plain- 
tiff, who  read  it,  and  said  it  was  all  right,  and  signed  it ;  that  his 
master  then  desired  him  (Willows)  to  sign  it,  but  that  he,  not  know- 
ing why  he  was  to  sign  it,  hesitated,  and  asked  why,  when  the  plain- 
tin  said  that  it  was  an  undertaking  on  his  (plaintiff's)  part  for  325/1, 
and  that  be  (Willows)  was  to  sign  as  a  witness,  or  words  to  that 
effect,  and  he  then  did  so  accordingly.  He  said  his  master's  visiting 
books,  &C.  were  in  the  room,  but  that  he  did  not  see  them  referred  to 
on  that  occasion ;  that  he  heard  the  plaintiff  say,  on  leaving  the  house, 
that  he  would  send  40/.  or  50/.  in  a  month,  and  the  remainder  as 
soon  as  possible,  and  heard  him  on  other  occasions  say  he  would 
send  the  interest  in  a  fortnight ;  that  he  owed  hid  life  to  the  defend- 
ant; that  the  defendant  had  saved  his  life,  and  use  other  expres- 
sions of  gratitude.  This  witness,  and  other  witnesses  examined  in  the 
cause,  prove  very  frequent  attendances  between  1840  and  1848.  On 
the  other  hand,  it  is  proved  that  the  charges  now  attempted  to  be 
established  are  extortionate ;  and  assuming  the  particulars  of  attend- 
ances to  be  correct,  and  that  there  was  a  settlement  up  to  1843,  there 
was  at  the  time  of  giving  this  promissory  note  a  very  much  less  sum 
due  than  325/.,  after  giving  credit  for  the  part  payments  which  had 
been  made.  Before  the  filing  of  the  bill  there  was  an  action  brought 
by  the  defendant  on  the  promissory  note;  to  which  the  plaintiff 
pleaded  fraud  and  covin,  but  allowed  the  verdict  to  go  against  him, 
obtaining,  however,  an  injunction  in  this  suit  to  restrain  execution 
under  that  judgment  The  question  is,  whether,  under  these  circum- 
stances, the  plaintiff  has  made  out  a  case  entitling  him  to  equitable 
relief.  So  far  as  the  plaintiff's  case  goes,  on  the  supposition  that  he 
intended  only  to  give  25/.,  and  thought  the  promissory  note  was  only 
for  25/.,  it  is  clear  he  has  not  made  out  his  case.  It  is  clear  he  knew 
the  amount  of  the  note  at  the  time  of  making  it  Then  it  was  ar- 
gued by  the  defendant,  that  the  case  was  decided  by  the  verdict  at 
law.  But  if  the  plaintiff  thought  he  had  a  good  equitable  case,  it 
was  open  to  him  to  avail  himself  of  that,  and  to  make  no  defence  at 
law.  The  case  on  the  merits  is,  that  a  medical  attendant  obtains 
from  a  poor  patient  a  sum  beyond  the  most  extravagant  charges  as 
remuneration  for  his  services,  and  that  at  a  time  when  the  patient's 
position  in  life  is  about  to  change.     There  is  no  part  of  the  jurisdic- 
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tion  of  this  court  more  useful  or  more  well  founded  than  that  which 
assumes  the  control  over  all  transactions  between  persons  occupying 
confidential  relations  towards  each  other.  This  jurisdiction  ought  to 
be  exercised,  whatever  be  the  circumstances  and  position  of  the  par- 
ties between  whom  the  confidential  relation  exists,  —  whether  attor- 
ney and  dient,  guardian  and  ward,  or  surgeon  and  patient.  There  is 
no  doubt  that  here  such  a  confidence  existed,  and  no  doubt  but  that 
advantage  was  taken  of  that  confidence.  Why  should  a  greater 
amount  be  sought  to  be  obtained  from  the  defendant  for  past  services 
rendered  to  him,  because  his  position  in  life  was  about  to  change  ? 
Why  was  not  an  account  sent  in  in  the  usual  way  ?  It  is  said  the 
plaintiff  did  not  intend  to  confine  his  liberality  to  merely  paying  the 
defendant  his  account,  that  he  intended  to  reward  the  defendant,  and 
that  he  surely  was  at  liberty  to  do  so.  That  is  true ;  but  intention 
imports  knowledge ;  and  liberty,  absence  of  influence.  Here  there  is 
no  sufficient  evidence  that  the  plaintiff  intended  to  pay  more  than 
was  justly  due,  and  therefore  the  defendant  will  not  be  allowed  to  ap- 
propriate the  whole  of  what  he  has  thus  obtained  from  the  plaintiff. 
But,  on  the  other  hand,  the  defendant  is  entitled  to  receive  so  much 
as  is  justly  due  to  him,  and  the  court,  taking  jurisdiction  in  the  case, 
is  bound  to  take  care  of  his  interests.  The  defendant,  therefore,  can- 
not be  permitted  to  recover  the  full  amount  of  the  note,  but  the  note 
cannot  be  immediately  delivered  up  to  be  cancelled ;  it  must  stand 
impounded  as  a  security  for  the  amount  justly  due  to  the  defendant. 
An  issue  was  directed  to  inquire  whether  the  plaintiff  was,  on  the 
Ist  March,  1848,  (the  date  of  the  note  in  question,)  indebted  to  the 
defendant  in  the  amount  of  the  note,  with  liberty  to  indorse  on  the 
postea  the  amount  actually  due. 


Seymour  v,  Vernon.^ 

March  6,  1852. 

Fire  Insurance  —  Tenant  in  Tail. 

By  an  order  of  coort  the  receiver  of  certain  real  estates  was  directed  to  pay  certain  fire  in- 
surances on  them.  By  a  sabseqnent  decree  it  was  declared  that  H.  was  tenant  in  tail  in 
possession  of  the  real  estates,  and  the  receiver  was  directed  to  pay  tlie  balances  to  the  ac- 
count of  H.  A  fire  having  tiiken  place,  it  was  held  that  H.  was  entitled  to  the  insurance 
money. 

A  SUIT  was  instituted  in  the  year  1847  for  the  administration  of 
the  trusts  of  the  will  of  Lord  Harcourt,  and  by  an  order  made  on  the 
27th  April,  1849,  it  was  ordered  that  the  receiver  of  the  real  estates 
of  Lord  Harcourt  should  pay  all  the  rates,  taxes,  insurance,  and  other 
outgoings  in  respect  of  the  mansion-house  at  St.  Leonard's  Hill  de- 

1 16  Jur.  189. 
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vised  by  the  said  will  of  the  said  Lord  Harcourt.  W.  B.  Harcourt,  the 
first  tenant  in  tail  in  possession  under  the  will,  who  died  in  1847,  had 
insured  the  mansion-house,  stables,  and  other  buildings  at  St  Leo- 
nard's Hill  for  the  sum  of  15,000/.  in  his  own  name,  and  after  his 
death  the  insurance  was  continued  and  the  premiums  paid,  first  by 
the  trustees  under  the  will,  and  afterwards  by  the  receiver.  On  the 
24th  February,  1860,  the  stables  were  burnt  down,  and  the  insurance 
money,  amounting  to  800/.,  was  paid  by  the  insurance  office  to  the 
representatives  of  W.  B.  Harcourt,  and  had  since  been  paid  into 
court,  it  having  been  considered  that  the  stables  were  unnecessary, 
and  that  it  would  be  inexpedient  to  rebuild  them.  By  the  decree 
made  at  the  hearing,  dated  the  23d  July,  1851,  it  was  decreed  that 
certain  estates  of  the  testator,  including  the  St  Leonard's  Hill  estates, 
had  become  and  were  then  vested  in  Louis  Bernard  Harcourt,  as 
tenant  in  tail  male,  and  the  receiver  was  directed  to  pay  the  balances 
which  should  be  reported  due  from  him  in  respect  of  such  estates  to 
an  account  entitled  ^^  The  Account  of  the  infant  Defendant,  Louis 
B.  Harcourt"  Louis  B.  Harcourt  now  presented  bis  petition,  by  his 
guardian,  praying  that  the  insurance  money  might  be  paid  to  that 
account. 

Leach^  in  support  of  the  petition. 

Selwyn^  for  the  remainderman,  opposed,  and  contended  that  the 
court  had  directed  the  insurance  for  the  benefit  of  all  parties,  and  that 
it  was  to  be  regarded  as  part  of  the  estate,  the  premiums  forming  the 
burthen  which  was  to  be  borne  by  each  tenant  for  life  in  succession. 
If  the  stables  had  been  rebuilt,  the  estate,  and  not  the  tenant  for  life, 
would  have  received  the  benefit 

Messitefj  for  parties  in  the  same  interest,  cited  Norris  v.  Harrison^ 
2  Mad.  268. 

Leachy  in  reply.  The  testator  does  not  direct  an  insurance,  and  no 
one  is  obliged  either  to  insure  or  to  repair.  6  Anne,  c  31.  The  in- 
surance was  a  mere  temporary  arrangement,  and  was  for  the  benefit 
of  the  tenant  for  life ;  he  is  eatitled  to  the  surplus  rents,  and  if  the 
premiums  are  paid  out  of  them,  he  is  entitled  to  the  benefit  of  them. 
Re  S/dnglet/y  15  Jur.  958 ;  s.  c.  1  Engr  Rep.  91. 

KiNDERSLEY,  V.  C,  after  reading  the  direction  for  payment  of 
insurance,  said  he  thought  it  must  mean  that  it  was  done  for  the 
benefit  of  all  parties  who,  in  the  result  of  the  decision,  should 
prove  to  be  interested,  and  that  all  outgoings  must  be  borne  ac- 
cordingly. The  result  of  the  decision  being  that  the  infant  has  be- 
come tenant  in  tail,  the  fair  construction  is,  that  the  party  for  whose 
benefit  the  insurance  was  made  is  the  tenant  in  tail ;  and  as  the  pre- 
miums were  paid  out  of  his  income,  he  is  entitled  to  the  beaefit 
The  prayer  of  the  petition  must  be  granted. 
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Hyde  t?.  The  Corporation  of  Manchester.^ 

February  12,  1852. 

Injunction — 8  ^  9  VicL  c.  18,  s.  124  —  Mistake  —  Agreement. 

A  corporation  empowered  by  special  acts,  which  embodied  the  above  act,  to  constract  water- 
works and  to  take  certain  lands,  required  lands  belonging  to  A  and  B,  the  boundary  between 
which  was  improperly  described  in  their  plans  and  books  of  reference.  In  consideration 
of  B*8  withdrawing  his  opposition  to  theu*  bill  in  committee,  they  agreed  to  settle  the  va- 
lue of  the  land  required  from,  and  the  compensation  due  to  him,  by  arbitration  under  the 
above  act,  and  to  fix  the  exact  quantity  of  land  within  six  months  after  the  passing  of  the 
bill.  In  the  proceedings  nndpr  the  reference  to  arbitration,  the  mistake  of  the  boundary 
was  pointed  out ;  -  but  the  award  fixed  a  value,  in  terms  only,  for  the  land  within  the 
boundary  so  inaccurately  delineated,  and  the  corporation  took  that  land  accordiugly, 
leaving  between  it  and  the  true  boundary  line  a  narrow  strip  of  land  belonging  to  B,  but 
which  the  corporation  had  agreed  to  purchase  from  A  as  part  of  his  land,  and  for  which 
they  paid  a  sum  of  money  to  A,  and  of  which  they  took  possession  as  part  of  the  land 
purchased  from  A.  B  recovered  the  strip  of  land  afterwards  from  the  corporation  in 
ejectment,  and  a  rule  for  a  new  trial  was  refused.  The  corporation  thereupon  proceeded, 
within  six  months  from  such  refusal,  to  make  themselves  legal  owners  of  the  strip  of  land 
in  question,  under  the  compulsory  powers  given  in  case  of  mistake  by  the  124ui  section 
of  the  Lands  Clauses  Consolidation  Act,  alK)ve  mentioned.  B  filed  a  bill  for  an  injunc- 
tion to  restrain  them  from  so  doing,  which,  upon  motion,  was  refused,  with  costs :  — 

Sdd,  that  the  circumstances  amounted  to  mistake,  within  the  meaning  of  the  said  124th 
section. 

Hddj  also,  that  that  section  applied  to  land  altogether  omitted  to  be  purchased  by  mistake, 
as  well  as  to  an  outstanding  interest  therein  so  omitted  to  be  purchased. 

« 

This  was  a  motion  for  an  injunction  under  the  following  circum- 
stances: —  By  an  act  of  the  10  &  11  Vict  the  short  title  whereof  was 
"  The  Manchester  Corporation  Waterworks  Act,  1847,"  it  was  enact- 
ed, that  the  Lands  Clauses  Consolidation  Act,  1845,  and  the  Water- 
works Clauses  Act,  1847,  should  be  incorporated  with  that  act,  except 
so  far  as  inconsistent  therewith ;  and  the  corporation  of  Manchester 
were  thereby  emt)owered  to  purchase'  from  the  company  of  the  pro- 
prietors of  the  Manchester  and  Salford  Waterworks,  who  were  em- 
powered to  sell  to  them,  the  lands,  reservoirs,  buildings,  works,  and 
•property  of  that  company,  which  said  lands,  &c.,  immediately  on  the 
execution  of  a  conveyance  by  the  company  under  their  common  seal, 
or  on  the  payment  of  the  purchase-money,  and  the  execution  of  a 
deed-poll  by  the  corporation,  as  therein  mentioned,  were,  by  virtue  of 
the  act,  to  vest  in  the  corporation;  and  thereupon  all  powers, authori- 
ties, rights,  and  privileges  contained  in  the  company's  acts  were  to 
vest  in  the  corporation,  except  only  so  far  as  the  same  were  inconsist- 
ent with  the  present  act ;  and  by  sect.  32,  after  reciting  that  plans 
and  sections  of  the  reservoirs  and  works  proposed  to  be  made,  and  a 
book  of  reference,  containing  the  names  of'  the  owners  or  reputed 
owners,  lessees,  and  occupiers  of  the  land  in  question,  in  or  upon 
which  the  same  were  intended  to  be  made,  had  been  deposited  with 
the  several  clerks  of  the  peace  for  the  counties  of  .Lancaster,  Chester, 
and  Derby  respectively,  it  was  enacted,  that  they  should  retain  the 
«aid  plans,  sections,  and  books  of  reference,  and  permit  all  persons  in- 

1 16  Jur.  189. 
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terested  to  inspect  the  same.  Sect  34  empowered  the  coq)oration  to 
purchase,  take,  and  use  such  of  the  lands  delineated  in  the  plan,  and 
described  in  the  book  of  reference,  as  should  be  necessary  for  the  pur- 
poses of  that  act.  Sect  53,  authorized  the  corporation  to  apply,  in 
the  next  session  of  Parliament,  for  an  act  to  enable  them  to  construct 
auxiliary  reservoirs,  as  therein  mentioned.  Sect  60  enacted,  that  the 
powers  of  the  corporation  for  the  compulsory  purchase  of  lands  for  the 
purposes  of  that  act  should  not  be  exercised  after  five  years  from  the 
passing  thereof.  Sect  61,  empowered  the  corporation  to  enter  into 
agreements  for  the  purchase  of  streams  of  water  and  land,  as  therein 
mentioned.  The  plaintiflf,  at  the  time  of  the  passing  of  the  said  act, 
was  seized  in  fee-simple  of  certain  lands  near  Yale  House,  in  the 
county  of  Chester,  part  of  which  were  delineated  in  the  said  plans 
and  books  of  reference  mentioned  in  the  act  The  corporation,  being 
desirous  of  making  a  guage  basin  and  reservoir  on  or  near  the  plain- 
tiff's land,  applied  to  Parliament  for  a  special  act  to  empower  them 
to  do  so.  The  plaintiff  at  first  opposed  the  bill,  by  presenting  a  peti- 
tion against  it,  which  stated,  among  other  things,  that  the  boundaries 
of  his  estate  were  very  inaccurately  drawn  on  the  deposited  plan,  and 
that  a  considerable  pai^cel  of  land,  amounting  to  786  square  yards, 
belonging  to  the  petitioner,  within  the  limits  of  deviation  on  the  said 
plan,  had  therein  been  described  as  the  property  of  the  Duke  of  Nor- 
folk, and  appeared  to  be  required  for  the  purposes  of  the  act,  but  that 
the  petitioner  had  received  no  notice  as  to  it  from  the  parties  apply- 
ing for  the  bUl.  This  petition  was  referred  to  the  parliamentary  com- 
mittee in  the  usual  way,  but  just  before  the  assembling  of  the  com- 
mittee, the  plaintiff  entered  into  an  agreement  with  the  corporation 
to  withdraw,  his  opposition,  and  the  following  memorandum  was 
thereupon  signed  by  the  solicitor  of  the  plaintiff  and  Mr.  Heron,  the 
town  clerk  of  the  said  corporation :  — 

^^  Manchester  Corporation  WaterworkSj  No.  2. 

"  Mr.  Hyde  to  withdraw  his  opposition  upon  the  following  terms : 
That  the  question  of  value  of  the  lands  required  by  the  promoters, 
and  of  the  amount  of  compensation  to  be  paid  to  Mr.  Hyde  for  injury 
or  damage,  for  severance  of  lands,  diversion  or  use  of  water,  or  other- 
wise occasioned,  by  the  proposed  works  of  the  company,  to  the  re- 
mainder of  his  estate,  to  be  settled  by  arbitrators,  to  be  appointed  in 
the  manner  prescribed  by  the  Lands  Clauses  Consolidation  Act  That 
the  promoters  shall,  in  carrying  out  the  proposed  works,  so  far  as  may 
be  compatible  with  the  efficient  carrying  out  of  this  scheme,  consult 
the  views  of  Mr.  Hyde  to  the  fullest  extent,  and  shall  fix  the  exact 
quantity  of  land  required,  and  the  site  of  the  proposed  works,  if  re- 
quired by  Mr.  Hyde,  within  six  months  after  the  passing  of  the  bill. 
The  promoters  to  pay  45i.  towards  the  charges  and  expenses  which 
Mr.  Hyde  has  been  or  may  be  put  to,  in  opposition  to  the  said  bill. 

"Joseph  Heron, 
«R.  H.  Wyatt." 

The  plaintiff  thereupon  withdrew  his  opposition,  and  the  bill  passed, 
and  became  an  act  of  the  11  &  12  Vict,  intituled  "  The  Manchester 
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Corporation  Waterworks  Amendment  Act,  1848,"  which  received  the 
royal  assent  on  the  22d  July,  1848,  and  was  incorporated  with  the 
former  act,  and  the  corporation  were  thereby  empowered,  among  other 
things,  to  make  the  said  gnage  basin  on  or  near  the  plaintiff's  land ; 
and  by  sect.  10,  of  this  act,  it  was  enacted,  that  the  power  of  the  cor- 
poration, for  the  compulsory  purchase  of  lands  for  the  purposes  there- 
of, should  not  be  exercised  after  the  expiration  of  three  years  from  the 
passing  thereof.  On  the  17th  January,  1849,  the  corporation,  in  pur- 
suance of  the  said  agreement,  gave  to  the  plaintiff  a  notice  to  treat 
of  that  date,  under  the  Lands  Clauses  Consolidation  Act  and  the 
aforesaid  acts,  thereby  requiring  a  piece  of  land  of  the  plaintiff,  con- 
taining 7a.  2 R.  13 p.;  and  colored  pink  in  the  plan  thereto  annexed, 
being  part  of  the  lands  comprised  in  the  plan  deposited  with  the  clerk 
of  the  peace  for  the  county,  and  therein  and  in  the  book  of  reference 
distinguished  by  the  numbers  141  and  147.  On  the  14th  June, 
1849,  the  plaintiff  made  a  claim  for  compensation  in  respect  of  the 
said  land,  and  required  that,  if  disputed,  it  should  be  settled  by  arbi- 
tration, in  the  manner  prescribed  by  the  Lands  Clauses  Consolidation 
Act.  The  claim  was  referred  to  arbitration  accordingly ;  and  in  the 
proceedings  before  the  arbitrators  and  umpire,  the  plaintiff's  counsel 
contended  that  the  notice  to  treat,  and  plan  annexed,  did  not  correctly 
describe  the  southern  boundary,  which  was  the  longest  side  of  the 
piece  of  land  required  to  be  taken  by  the  corporation.  The  said  plan 
did  not,^in  fact,  include  all  the  plaintiff's  land  on  the  south  side,  but 
left  a  very  narrow  strip,  containing  1328  square  yards,  between  the 
land  required  and  land  belonging  to  the  Duke  of  Norfolk,  which  was 
also  taken  by  the  company,  all  along  the  south  side  of  the  land  ac- 
tuaUy  required  from  the  plaintiff.  The  corporation  had  supposed  this 
narrow  strip  of  land  to  belong  to  the  Duke  of  Norfolk,  and  had  pur- 
chased it  from  the  duke,  and  had  paid  him  a  sum  of  compensation 
money  in  respect  thereof,  having  laid  down  the  boundary  erroneously 
from  some  plans  obtained  from  the  duke.  On  the  2d  November, 
1849,  the  sum  of  1620/.  was  awarded  by  the  umpire,  the  arbitrators 
not  having  agreed,  as  the  compensation  to  the  plaintiff  for  the  pur- 
chase by  the  corporation  from  him  of  the  lands  and  hereditaments 
mentioned  and  described  in  the  said  notice  to  treat,  and  the  plan 
thereto  annexed,  and  for  and  in  respect  of  all  injury  and  damage 
which  the  said  adjoining  hereditaments  and  premises  of  the  plaintiff 
should  or  might  sustain  by  the  construction  and  maintenance  of  the 
works  of  the  said  corporation.  The  plaintiff  was  dissatisfied  with  the 
award,  and  attempted  to  set  it  aside,  and  neglected  to  attend  to  a  no- 
tice served  upon  him  by  the  corporation,  dated  the  5th  April,  1850, 
requiring  him  to  make  out  his  title  to  the  said  piece  of  land  mention- 
ed in  the  award.  On  the  29th  May,  1850,  the  corporation  proceeded, 
under  their  compulsory  powers,  to  take  possession  of  the  land,  having 
previously,  on  the  7th  of  that  month,  paid  into  court  the  sum  of  16207. 
compensation  money,  and  executed  the  deed-poll  required  by  the  act. 
The  corporation  also  took  possession  of  the  very  narrow  strip  of  land 
on  the  south  side  of  the  plaintiff's  land.  On  the  26th  May,  1851,  the 
plaintiff  brought  ejectment  against  them  for  this  strio  and  obtained  a 
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verdict  in  such  action  against  the  corporation  on  the  14th  August, 
1851.     In  Michaelmas  Terra,  1851,  the  corporation  moved  for  a  new 
trial,  which  was  refused,  and  thereupon  judgment  was  entered  up  for 
the  plaintiff;  but  he  did  not  recover  possession  of  the  said  strip  of 
land,  and  the  defendants  made  part  of  their  reservoir,  and  executed 
other  works  at  different  times  after  taking  possession  thereof,  upon 
the  said  narrow  strip  of  land.     The   corporation,  conceiving  that, 
under  these  circumstances,  they  had  omitted  to  take  this  strip  of  land 
by  mistake,  and  that  the  case  came  within  the  124th  section  of  the 
Lands  Clauses  Consolidation  Act,  proceeded  under  that  section  to 
obtain  a  legal  right  thereto ;  and  accordingly,  on  the  6th  December, 
1851,  they  served  the  plaintiff  with  a  notice  of  that  date  to  treat  for 
the  purchase  of  the  said  strip  of  land,  reciting  therein  that  they  had 
agreed  for  the  purchase  of  the  said  strip  of  land  in  question  from  the 
Duke  of  Norfolk,  as  the  reputed  o^^oier  thereof,  and  had  paid  him  a 
sum  of  money  as  compensation  for  the  same,  and  with  his  consent 
had,  on  the  29th  May,  1849,  entered  upon  the  same,  and  had  made 
various  works  thereon ;  and  reciting  that  subsequently  the  plaintiff's 
title  to  the  said  strip  of  land  so  taken  had  been  finallv  established  at 
law,  and  that  through  mistake  the  corporation  had  udled,  under  the 
aforesaid  circumstances,  to  purchase  the  said  strip  of  land,  and  that 
they  required  the  same  for  the  purposes  of  their  Waterworks  Amend- 
ment Act,  1848,  and  desired  to  purchase  the  same  under  the  provi- 
sions of  the  Lands  Clauses  Consolidation  Act  -  The  plaintiff,  in  an- 
swer to  this  notice,  served  upon  the  corporation  a  protest,  dated  the 
19th  December,  1851,  stating,  in  effect,  that  the  time  for  the  corpora- 
tion to  take  land  under  their  said  agreement  had  expired,  and  refusing 
to  sell  to  them  the  strip  in  question.     On  the  30th  December,  1851, 
the  corporation  served  the  plaintiff  with  a  further  notice,  dated  the 
29th  of  that  month,  reciting  the  previous  notice  of  the  6th  of  the  same 
month,  and  that  twenty-one  days  had  elapsed  since  the  service  of  that 
notice,  and  that  the  plaintiff  had  failed  to  state  the  particulars  of  his 
estate,  &c.,  as  thereby  required,  and  stating  their  intention  to  summon 
a  jury,  after  ten  days  from  the  service  of  that  notice,  under  the  said 
acts,  to  assess  the  compensation  money  for  the  mesne  profits  of  the 
said  strip  of  land,  and  offering  751.  as  the  compensation  money  for  the 
said  land,  and  Sd.  a  day  since  taking  possession  for  the  mesne  profits 
thereof.     The  plaintiff  thereupon  filed  the  bill  in  this  suit  against  the 
mayor,  aldermen,  and  burgesses  of  Manchester,  and  the  town  clerk, 
as  defendants,  stating  the  above  facts,  and  charging  that  the  said 
agreement  was  binding  on  the  corporation,  and  that  what  they  were 
then  seeking  to  do  was  inconsistent  therewith,  and  with  the  terms  of 
the  arrangement  entered  into  between  them  and  the  plaintiff  pre- 
viously to  the  passing  of  the  Amendment  Act  of  1848,  and  upon  the 
faith  whereof  the  plaintiff  had  ceased  to  oppose  the  passing  of  the  said 
act ;  and  the  said  bill  prayed  that  the  said  corporation  might  be  re- 
strained, by  injunction,  from  issuing  their  warrant  to  the  sheriff  re- 
quiring him  to  summon  a  jury  for  the  purpose  of  ascertaining  the 
value  of  the  piece  of  land  specified  and  described  in  the  schedule  to 
the  said  several  notices,  dated  respectively  the  6th  and  29th  December, 
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1851,  or  the  compensation  to  be  paid  to  the  plaintiff  in  respect  of  the 
same  piece  or  parcel  of  land,  and  from  taking  any  steps  or  proceed- 
ings whatever  under  the  provisions,  or  as  being,  or  stated,  or  alleged 
to  be  under  the  provisions,  of  the  Manchester  Corporation  Water- 
works Amendment  Act,  1848,  or  the  provisions  of  the  acts  incorpo- 
rated therewith,  with  the  view  or  for  the  purpose  of  obtaining  the 
compulsory  purchase  from  the  plaintiff  of  the  same  piece  or  parcel 
of  land ;  and  also  from  doing  any  works  or  excavations  in,  or  re- 
moving the  soil  of,  the  same  piece  or  parcel  of  land,  or  any  part 
thereof,  and  from  building  thereon,  or  on  any  part  thereof;  and 
also  from  altering  or  removing  any  of  the  landmarks  or  boundaries  of 
the  said  piece  or  parcel  of  land,  or  any  part  thereof;  and  also  from 
retaining  or  continuing  in  possession  of  the  said  piece  or  parcel  of 
land,  or  any  part  thereof.  The  notice  of  motion  was  in  the  terms  of 
the  prayer.  Several  affidavits  were  filed,  in  which  evidence  was  given 
as  to  the  manner  in  which  the  parliamentary  plans  were  prepared, 
and  the  proceedings  taken  to  ascertain  the  true  boundary  then  and 
afterwards ;  and  also  there  was  an  affidavit  by  the  umpire  as  to  the 
proceedings  before  him,  and  that  he  intended  the  sum  awarded  to 
cover  all  the  plaintiff's  claim.  Various  letters  were  also  referred  to, 
the  nature  and  effect  of  which  are  mentioned  in  the  judgment 

J.  RusseU  and  Renshaw^  for  the  motion,  said  that  the  land  in  ques- 
tion was  undoubtedly  the  plaintiff's  property,  and  the  corporation, 
having  entered  wrongfully  into  possession,  were  now  trying  to  give 
themselves  a  good  title  under  the  124th  section  of  the  Lands  Clauses 
Consolidation  Act  It  might  be  a  question  whether  that  section  ap- 
plied to  land  in  which  no  interest  had  been  purchased  at  all;  the 
words  were  only  strictly  applicable  to  an  outstanding  estate  or  inte- 
rest in  lands,  in  which  some  interest  had  been  purchased. 

[Parker,  V.  C,  referred  to  the  125th  section,  in  which  both  lands 
and  estate  or  interest  in  lands,  are  mentioned,  and  observed  that  it 
explained  the  preceding  section.] 

Then  this  124th  section  is  inconsistent  with  the  provisions  of  the 
special  acts,  because  the  time  for  exercising  the  compulsory  powers 
was  limited,  and  this  section  gave  further  time  for  its  purposes,  and 
being  inconsistent,  by  the  provisions  of  the  special  acts,  it  was  not  to 
be  incorporated  with  them.  Even  if  the  case  were  within  the  act, 
there  was  no  mistake,  for  the  corporation  were  aware  of  the  inaccu- 
racy of  the  boundary  for  a  long  time  before  the  purchase  of  the  rest 
of  the  plaintiff's  land.  Moreover,  they  were  bound  by  their  agree- 
ment to  state  what  land  they  wished  to  take  within  the  six  months 
thereby  limited,  and  not  having  claimed  this  land  within  that  time, 
they  could  not  now  avail  themselves  of  the  act  to  take  forcible  pos- 
session of  it.  It  was  on  the  faith  of  this  agreement  that  the  plaintiff 
withdrew  his  opposition  to  the  bill  in  Parliament,  and  that  was  a 
good  consideration  for  the  agreement^   Edwards  v.  The  Orand  JunC" 

1  See  Hawkes  v.  The  Eastern  Counties  Railway  Company,  15  Jur.  979 ;  s.  c.  4  Eng. 
Rep.  91 ;  Preston  v.  The  Liverpool  and  Manchester  and  Newcastle-upon-Tyne  Railway 
Company,  1  Sim.  N.  S.  586 ;  8.  o.  7  Eng.  Rep.  124 ;  and  Bland  v.  Crowley,  20  Law  J. 
Rep.  (js.  s.^  Exch.  218 ;  s.  c.  4  Eng.  Rep.  441. 
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Hon  Railway  Company^  1  My.  &  C.  650.  Even  supposing  there  had 
been  a  mistake,  the  agreement  was  express,  and  binding  upon  the 
corporation. 

Bacon  and  LUile,  contra. 

[Parker,  V.  C,  intimated  that  he  considered  that  the  124th  sec- 
tion of  the  Lands  Clauses  Consolidation  Act  was  embodied  in  the 
special  acts.] 

They  argued  that  the  case  fell  clearly  within  the  provisions  of  that 
section  as  to  cases  of  mistake,  and  that  the  agreement  did  not  pre- 
clude them  from  taking  advantage  of  it. 

Russelly  in  reply. 

Parker,  V.  C.  I  do  not  think  that  the  plaintiff  is  entitled  to 
the  injunction  he  asks.  The  circumstances  of  the  case  are  these  : — 
The  defendants,  the  Corporation  of  Manchester,  had  occasion  to  go  to 
parliament  for  the  purpose  of  constructing  the  waterworks  which  are 
mentioned  in  the  pleadings,  and  for  that  purpose  they  had  occasion 
to  take  lands,  part  of  which  belonged  to  the  plaintiff  and  part  to  the 
Duke  of  Norfolk.  The  state  of  these  lands  was  this,  there  was  no 
boundary  fence  between  them.  The  boundary  was  undefined,  and 
to  a  certain  extent  there  seems  to  have  been  some  uncertainty  about 
the  precise  boundary  between  the  two  pieces  of  land.  The  company 
proceeded  to  deposit  their  plans  in  parliament,  and  to  enable  them  to 
do  that,  they  adopted  the  plan  they  got  from  the  Duke  of  Norfolk 
showing  the  boundary  of  his  land,  which,  of  course,  also  showed  the 
boundary  of  the  plaintiff's,  and  they  defined  in  the  plan  they  de- 
posited the  boundary  between  the  lands  of  the  plaintiff  and  those  of 
the  Duke  of  Norfolk  by  the  information  they  got  from  these  plans, 
and  also  from  the  tenants  of  the  Duke  of  Norfolk.  Then  there  can 
be  no  doubt  that  the  boundary  laid  down  by  the  corporation  was 
done  bond  fide  in  that  way,  for  it  appears  that  some  time  afterwards, 
it  is  not  very  material  when,  they  bought  from  the  Duke  of  Norfolk 
the  lands  within  the  boundary  that  the  deposited  plans  had  ascribed 
to  him,  and  paid  him  for  those  lands.  The  plaintiff  petitioned  par- 
liament against  the  bill  which  was  pending  at  that  time,  promoted 
by  the  corporation  of  Manchester,  and  one  ground  on  which  he  com- 
plained of  it  was,  that  the  boundary  was  laid  down  incorrectly  as  be- 
tween the  plaintiff's  and  the  Duke  of  Norfolk's  lands,  and  that  that 
boundary  gave  the  plaintiff  786  square  yards  too  little.  The  plaintiff 
opposing  the  bill  in  parliament,  an  agreement  was  entered  into  be- 
tween him  and  the  corporation,  that  the  corporation  should,  in  carry- 
ing out  their  works,  consult  the  views  of  the  plaintiff,  and  should  nx 
the  exact  quantity  of  land  required  for  the  site  of  the  proposed  works, 
if  required  by  Mr.  Hyde,  within  six  months  after  the  passing  of  the 
bill ;  and  upon  that  agreement  Mr.  Hyde  withdrew  his  opposition, 
and  the  act  of  parliament  passed  on  the  22d  July,  1848.  In  the 
month  of  January,  1849,  the  six  months  were  about  expiring,  in  which 
the  corporation  were  to  fix,  by  the  terms  of  the  agreement,  the  precise 
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quantity  that  they  required  of  Mr.  Hyde's  land.  On  the  16th  Jan* 
uary  they  gave  him  the  common  notice  to  treat,  fixing  and  defining 
the  lands  which  they  wanted,  by  a  plan,  which  they  annexed  to  the 
notice  to  treat  Now,  this  plan  they  had  made  out,  after  communi- 
cation with  Mr.  Stirke,  upon  the  lands,  Mr.  Stirke  being  the  agent  of 
the  plaintiff.  There  is  nothing  to  show  that  they  did  not  act  with 
perfect  bona  fides  in  fixing  the  limits.  It  appears  Mr.  Stirke  himself 
did  not  at  that  time  accurately  know  the  limits ;  he  did  not  accu- 
rately ascertain  them  for  some  time  afterwards.  However,  what  the 
corporation  did  was,  after  communication  with  Mr.  Stirke,  to  alter 
the  boundary,  giving  the  plaintiff  not  only  the  786  yards  which  he 
claimed,  but  somewhat  more,  giving  the  plaintiff,  therefore,  some  of 
that  land  which  they  either  had  bought  and  paid  for,  or  which  they 
were  about  to  buy  and  pay  for,  from  the  Duke  of  Norfolk.  That  was 
on  the  16th  January.  On  the  21st,  the  agent  of  the  plaintiff  acknow- 
ledges that  plan.  He  says  he  thinks  it  is  not  quite  correct,  but  he 
says  he  will  see  Mr.  Bateman,  the  defendant's  engineer,  upon  it.  On 
the  22d  the  six  months  were  to  expire.  It  does  not  appear  that  any 
communication  took  place  between  the  plaintiff  and  Mr.  Bateman  at 
that  time.  The  parties  had  then  to  proceed  to  ascertain  the  value 
of  the  lands  defined  on  the  plans  which  had  been  given  over  by  the 
corporation  in  the  way  I  have  stated,  and  that  was  to  be  done  by  ar- 
bitration. The  plaintiff  proceeded  to  ascertain  more  accurately  than 
he  had  done  at  that  time  the  precise  boundary  of  his  land,  and  he 
appears  to  have  employed  a  person  of  the  name  of  Barnes  for  the 
purpose ;  and  Mr.  Barnes  made  a  survey  in  July,  1849,  and  by  Mr. 
Barnes's  survey  it  appeared  that  the  plan  given  to  the  plaintiff  in 
January  still  gave  him  too  little,  and  that  he  was  really  entitled  to 
Ir.  5p,  beyond  what  the  plan  showed.  They  were  then  before  the 
arbitrators  for  the  purpose  of  ascertaining  how  much  was  to  be  paid ; 
and  the  corporation,  in  order  to  avoid  all  dispute,  on  the  27th  August, 
1849,  admit  that  the  plaintiff's  boundary  is  really  the  boundary  laid 
down  by  Mr.  Barnes,  and  agree  that  that  should  be  considered  the 
boundary  for  the  purpose  of  the  arbitration.  Then  it  is  asserted  on 
the  one  side,  and  denied  on  the  other,  that  the  arbitrators,  in  assess- 
ing the  value,  gave  the  plaintiif  compensation  for  that  Ir.  5p.,  or  what- 
ever it  may  have  been.  I  do  not  think  it  is  necessary  to  decide,  for 
the  present  purpose,  which  of  the  two  parties  is  right.  I  confess 
the  weight  of  the  evidence  appears  to  me  in  favor  df  the  corporation, 
and  that  they  actually  paid  the  plaintiif  for  that  Ir.  5p, ;  but  I  do 
not  think  it  is  material,  for  this  reason,  if  they  did  pay  for  it,  they  have 
got  an  equitable  title,  which  they  could  enforce  adversely  against  the 
plaintiff  in  this  court ;  if  they  did  not  pay  for  it,  it  is  quite  sufficient, 
for  the  purpose  of  this  motion,  to  say  that  they  supposed  they  had 
paid  for  it ;  and  it  is  quite  clear,  upon  the  statement  of  the  umpire, 
and  upon  the  evidence  given  before  him,  that  that  was  claimed  for, 
and  that  evidence  was  given  on  it ;  and  the  umpire  says  that  he  ac- 
tually did  give  the  plaintiff  value  for  it.  That  is  quite  sufficient  to 
make  out  the  bona  fides  of  the  statement  on  the  part  of  the  corpora- 
tion, when  they  say  that  they  believed  they  had  paid  for  it ;  and  they 
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believed,  by  having  paid  for  it,  that  they  had  acquired  an  equitable 
title  to  the  land.  In  May,  1850,  they  took  possession;  and  there- 
upon the  plaintiff  brought  ejectment  to  recover  the  land  which  is  in 
question.  The  only  title  which  the  corporation  had  got  to  the  land 
was  by  a  statutory  deed-poll,  conveying  it  to  themselves,  which,  of 
course,  was  limited  to  the  land  they  had  described  in  the  plan  which 
they  had  given  in  January,  1849;  and  therefore  they  could  not,  by 
the  statutory  provision,  give  themselves  a  legal  title  to  the  Ir.  5p.  It 
is  quite  clear,  therefore,  that  the  plaintiff  in  the  ejectment  had  the 
legal  title,  whether  the  equitable  title  beneficially  was  or  was  not  in 
him,  or  whether  he  was  prosecuting  that  action  agaihst  the  equitable 
rights  of  the  corporation  or  not.  ^  He  got  judmient  in  that  ejectment ; 
and  a  rule  for  a  new  trial  was  moved  for,  and  the  corporation  failed 
in  disturbing  the  verdict.  Then  the  corporation  proceed  now,  under 
the  124th  section  of  the  Lands  Clauses  Consolidation  Act,  to  acquire 
possession  of  this  land,  by  paying  Mr.  Hyde  whatever  may  be  the 
value  of  it,  and  whatever  may  be  the  mesne  profits  made  by  them  by 
the  enjoyment  of  it,  on  the  ground  that  it  was  through  mistake  or 
inadvertence  that  the  corporation  had  failed  or  omitted  duly  to  pur- 
chase or  pay  compensation  for  it.  Several  questions  have  been  raised 
upon  that  It  is  first  said  that  this  section  of  the  Lands  Clauses  Con- 
solidation Act  is  not  incorporated  with  the  special  act  relating  to  the 
undertaking,  and  sections  were  referred  to  showing  that  the  time  for 
exercising  the  compulsory  powers  was  limited,  and  that  the  Lands 
Clauses  Consolidation  Act  was  only  incorporated  so  far  as  not  re- 
pugnant to  this.  But  then  I  find  that  this  section  provides  for  ena^ 
bling  the  parties  to  purchase,  whether  the  period  allowed  by  the  spe- 
cial act  for  the  purchase  of  land  shall  have  expired  or  not,  so  that  there 
is  nothing  repugnant,  in  the  provisions  of  the  special  act,  in  incorpo- 
rating that  section  in  it ;  and  I  think,  as  I  said  during  the  argument, 
we  must  read  the  special  act  as  if  that  section  were  expressly  incor- 
porated in  it.  Then  the  next  thing  is,  that  the  corporation  must  show, 
in  order  to  bring  themselves  within  this  provision,  that  it  was  through 
mistake  or  inadvertence  that  they  had  failed  or  omitted  duly  to  pur- 
chase or  pay  compensation  for  the  land.  From  the  statement  I  have 
made,  it  appears  to  me  perfectly  clear,  that  not  only  it  was  through 
mistake  or  inadvertence,  but  that  it  was  through  mistake  or  inadver- 
tence into  which  they  had  been  led  by  the  imperfect  information  of 
Mr.  Hyde  himself,  and  the  way  in  which  he  communicated  that  to 
them.  It  appears  to  me,  therefore,  they  are  clearly  in  the  position  of 
being  parties  who  have  failed  to  purchase  the  land  in  proper  time 
through  mistake  or  inadvertence.  Then  Mr.  Russell  said,  that  might 
be  very  well  if  they  were  not  bound  by  a  special  agreement,  but  by 
the  agreement  which  they  had  entered  into  with  Mr.  Hyde  to  with- 
draw his  opposition  to  the  act  of  parliament  they  were  bound  to  state, 
in  a  certain  time,  what  precise  land  they  wanted;  that  they  were, 
therefore,  acting  not  under  the  provisions  of  the  Lands  Clauses  Con- 
solidation Act  at  all,  but  that  they  were  actually  dealing  with  him  on 
the  footing  of  the  agreement,  and  are  now  trying  to  set  up  something 
against  the  agreement  But  I  do  not  think  it  is  the  true  constructioa 
VOL.  X.  5 
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of  the  124th  section,  because  the  124th  section  provides  for  all  cases 
in  which  the  parties,  promoters  of  the  undertaking,  shall  have  entered 
on  any  land  which  they  were  authorized  to  purchase,  if  it  appears 
through  mistake  they  failed  or  omitted  duly  to  pay  for  it.     It  seems 
to  me  to  have  nothing  to  do  with  the  mode  in  which  they  entered  or 
the  contract  under  which  they  entered  into  possession  of  these  lands. 
It  is  quite  enough  that  the  lands  they  are  in  possession  of  were  lands 
they  were  authorized  to  purchase,  and  they  have  not  acquired  a  com- 
plete title  to  them,  not  from  any  fault  of  their  own,  but  solely  on  ac- 
count of  mistake  or  inadvertence.     It  appears  to  me  quite  immaterial 
whether  by  agreement,  or  by  compulsory  powers,  or  how  else  it  was 
they  got  into  possession  of  the  land,  if  the  circumstances  are,  that 
they  are  in  that  position,  and  that  through  mistake  or  inadvertence 
they  failed  to  get  a  complete  title.     I  therefore  think  that  they  are    / 
within  the  124th  section ;  and  it  appears  to  me  that  they  are  quite    :/ 
within  the  time  provided  by  the  section,  because  the  section  gives    i,- 
them  six  months  after  the  right  shall  have  finally  been  established  at 
law.     They  are  within  six  months  from  the  time  when  the  motion 
was  refused  at  law,  and  up  to  that  time  I  think  they  were  perfectly 
justified  in  saying,  that  if  they  had  not  got  a  legal  title,  they  had,  at    *' 
all  events,  an  equitable  title ;  and  I  do  not  feel  satisfied,  at  the  pre-    ^' 
sent  moment,  that  they  have  not  an  equitable  title,  which  they  might    y  ? 
have  enforced  as  plaintiffs  against  Mr.  Hyde,  and  compelled  him  to 
withdraw  his  proceedings  or  stay  his  proceedings  in  the  action  of  ^  1 

ejectment.  Therefore  it  appears  to  me,  that,  as  far  as  can  be  deter- 
mined on  an  interlocutory  motion,  the  defendants  are  proceeding  re-  "^ 
gularly  and  properly  under  the  124th  section,  and  that  the  plaintiff 
has  no  right  to  come  here  and  interfere  with  them.  I  think  the  plain- 
tiff's conduct  really  is  very  oppressive  and  litigious ;  and  I  think  I 
cannot  refuse  the  costs  of  the  application. 

The  undertaking  given  on  a  former  occasion,  that  the  plaintiff 
should  give  such  notice  as  should  be  necessary  for  the  proceedings 
before  the  sheriff,  was  continued. 


Smith  v.  Pincombe.^ 

June  11,  13,  and  14,  1851,  and  January  14,  1852. 

Family  Compromise  —  Parties — Appeal  —  Cdsts. 

%. 

To  render  a  family  compromise  binding,  there  must  be  an  honest  disclosure,  by  each  party 
to  the  other,  of  all  such  material  facts  known  to  them,  relative  to  the  rights  and  title  of 
either,  as  are  calculated  to  influence  the  judgment  in  the  adoption  of  the  compromise ;  and 
any  advantage  taken,  by  either  of  the  parties,  of  the  known  ignorance  of  the  other,  of  such 
facts,  will  render  the  same  Toid  in  equity,  and  liable  to  be  set  aside. 

Ill  a  bill  by  a  married  woman  by  her  next  friend,  for  the  purpose  of  setting  aside  a  compro- 
mise  of  her  rights  to  certain  real  property,  her  husbwd  was  made  a  defendant;  the  bill 

1  16  Jut.  205. 
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alleging  that  he  had  refused  to  be  a  co-plaintiff,  the  hiuband  put  in  his  answer,  and  ap- 
peared oy  counsel,  and  supported  the  case  made  by  the  MIL  The  refusal  of  the  husband 
to  join  as  co-plaintiff  was  not  prored  in  the  cause :  — 

neld^  that  this  was  not  a  valid  objection  to  the  suit. 

Obserration  as  to  appealing  upon  grounds  not  taken  in  the  court  below. 

Appeal  dismissed  with  costs,  although  the  decree  appealed  from  was  altered  upon  a  point  as 
to  costs,  which  had  not  been  discussed  in  the  court  below. 

This  was  an  appeal  from  the  whole  decree  by  the  defendants 
Thomas  Pincombe  and  William  Pincombe.  The  facts  of  the  case 
are  fully  stated  in  the  judgment 

Bethell  and  W,  H.  Terrell^  for  the  plaintiiT,  in  support  of  the  decree. 

M,  A.  Shee^  for  defendants  in  the  same  interest  as  plaintiiE 

RoU  and  Follett^  in  support  of  the  appeal 

Bethell^  in  reply. 

LoKD  Truro,  L.  C.  This  case  comes  before  the  court  by  way  of 
appeal  against  a  decree  of  the  Vice- Chancellor  of  England,  by  which 
it  was  declared  that  the  compromise  in  the  pleadings  mentioned,  and 
|ihe  several  orders  and  instruments  made  and  executed  pursuant 
thereto,  were  fraudulently  obtained  by  the  defendant  William  Pin- 
combe, and  with  the  knowledge  and  privity  of  the  defendant  Thomas 
Pincombe  the  elder,  and  that  the  same  ought  to  be  set  aside,  and  the 
court  decreed  the  same  accordingly ;  and  it  was  ordered  that  the  de- 
fendant William  Pincombe  should  execute  a  declaration  of  trust  of 
the. term  in  the  pleadings  mentioned;  and  that  the  defendants  Tho- 
mas Pincombe  the  elder  and  William  Pincombe  should  deliver  up 
all  title-deeds  and  papers  in  their  possession  or  power  relating  to  the 
Great  Woods  estate,  and  the  other  real  estates  of  the  testator ;  and 
that  the  defendant  William  Pincombe  should  account  for  all  rents 
received  by  him  in  respect  of  the  said  estates  since  the  said  compro- 
mise ;  and  that  the  said  defendants  Thomas  Pincombe  the  elder  and 
William  Pincombe  should  pay  to  the  plaintiff  and  her  husband  their 
costs  of  the  proceedings  at  law  in  the  pleadings  mentioned,  and  of 
the  said  compromise,  and  of  restoring  the  plaintiff  and  her  husband 
to  their  rights ;  and  that  the  plaintiff  and  her  husband  should  return 
the  moneys  received  by  them  under  the  said  compromise,  and  should 
release  the  said  defendants  therefrom ;  and  that  the  costs  of  the  de- 
fendants, other  than  the  said  defendants  Thomas  Pincombe  the  elder 
and  William  Pincombe,  should  be  paid  by  the  next  friend  of  the 
plaintiff,  and  repaid  by  the  said  last-named  aefendants.  The  parties 
to  the  suit  are  the  plaintiff,  Mary  Pincombe  Smith,  formerly  Mary 
Pincombe  Smalden,  suing  by  her  next  friend,  and  the  defendants  are 
William  Smith,  her  husband,  and  Thomas  Pincombe  and  William 
Pincombe,  executors  and  trustees  under  the  will  of  John  Pincombe, 
deceased^  and  certain  other  persons  having  interests  under  that  will. 
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The  defendants  Thomas  Pincombe  and  William  Pincombe  have  ap- 
pealed against  the  whole  decree,  and  have  contended,  first,  that  the 
plaintiff  has  not  proved  the  case  made  by  the  bill,  or  any  case  which 
entitled  her  to  the  relief  given  to  her  by  the  decree ;  secondly,  that  the 
suit  is  defective  as  to  parties,  in  respect  that  William  Smith,  the  hus- 
band of  the  plaintiff,  is  not  joined  with  her  as  plaintiff,  but  is  made  a 
defendant ;  thirdly,  that  the  decree  is  erroneous,  in  so  far  as  it  gives 
reUef  to  the  defendant  Smith,  the  husband ;  fourthly,  the  decree  is 
impeached  also  upon  the  ground  that  it  directs  the  defendants  to  pay 
the  costs  of  the  proceedings  at  law.  And  further,  the  defendants 
allege  that  the  bill  contains  much  unnecessary  matter,  by  which  the 
length  of  the  record  has  been  increased,  and  that  the  defendants  ought 
not  to  be  made  to  pay  the  expense  of  this  improper  prolixity,  but  that 
the  plaintiff  ought  to  be  made  to  pay  such  expense.  The  principal 
contention  on  the  part  of  the  defendants,  in  relation  to  the  merits,  has 
been,  that  the  evidence  given  on  the  part  of  the  plaintiff  does  not  sus- 
tain the  case  made  by  the  bill ;  and  the  court .  has  attentively  con- 
sidered the  frame  of,  and  the  case  made  by,  the  bill,  and  compared  it 
with  the  evidence.  The  equity  relied  upon  by  the  plaintiff  is  founded 
upon  the  allegations  that  the  defendants  Thomas  Pincombe  and 
William  Pincombe,  being  executors  and  trustees  under  the  will  of  the 
iestator,  John  Pincombe,  possessed  themselves  of  the  documents  and 
writings  of  the  testator,  and,  among  them,  of  two  wills,  one  dated 
1834,  and  the  other  dated  in  1837 ;  and  that  the  plaintiff  was  led  by 
the  defendants  to  believe  that  her  title  to  the  estate  depended  entirely 
on  the  will  of  1837,  and  that  the  will  of  1834  was  altogether  withheld 
from  her  knowledge;  and  that  the  plaintiff,  her  husband,  and  her 
attorney  all  entered  into  the  compromise  in  ignorance  of  the  existence 
of  the  will  of  1834,  and  under  the  belief  that  the  plaintiff's  interest 
was  derivable  only  under  the  will  of  1837,  the  defendants  having  full 
knowledge  at  the  same  time  that  the  plaintiff  had  a  good  title  to  the 
estate  under  the  will  of  1834.  The  case  which  is  presented  is,  there- 
fore, in  substance,  a  case  which  this  court  denominates  fraud ;  and 
the  material  issues  tendered  by  the  bill  were,  first,  whether  the  plain- 
tiff, her  husband,  or  her  attorney  had  knowledge  of  the  will  of  1834 
prior  to  entering  into  the  compromise ;  secondly,  whether  the  defend- 
ants Thomas  Pincombe  and  William  Pincombe  had  knowledge  of 
that  will ;  and,  thirdly,  whether  those  defendants  and  their  agents  in- 
tentionally suppressed  and  withheld  all  information  of  the  existence 
and  effect  of  that  will  from  the  plaintiff,  her  husband,  and  attorney ; 
and  did  they  know  that  the  compromise  was  entered  into  under  the 
influence  of  that  state  of  ignorance  ?  [His  lordship  then  referred  to 
the  various  passages  of  the  answers  of  the  principal  defendants 
wherein  these  several  equities  were  met  and  avoided;  and  having 
gone  with  great  minuteness  and  at  great  length  through  the  evidence 
on  both  sides,  his  lordship  continued:]  —  Having  deliberately  con- 
sidered the  case  made  by  the  bill,  and  the  case  of  the  defendants 
made  by  the  answer,  and  the  evidence  given  on  behalf  of  the  respect- 
ive parties,  I  have  come  to  the  conclusion  that  the  material  parts  of 
the  case  stated  in  the  bill  are  established  by  the  evidence.    If  my 
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ooQclusion,  in  regard  to  the  facts  of  this  case,  be  correct,  I  apprehend 
there  can  be  no  question  as  to  the  legal  result,  and  that  the  compro- 
mise ought  to  be  declared  to  have  been  fraudulently  obtained,  and 
ought  to  be  set  aside,  together  with  the  deeds  executed  by  the  parties 
with  the  view  of  carrying  such  compromise  into  effect  It  cannot  be 
necessary  to  cite  many  authorities  in  maintenance  of  the  legal  result 
which  I  have  stated ;  I  shall,  therefore,  content  myself  with  stating 
the  principle  of  law  upon  which  my  decision  is  founded,  and  name 
two  or  three  decided  cases,  of,  I  conceive,  undoubted  authority,  in 
which  that  principle  is  recognized  and  acted  upon.  That  principle  is, 
that,  to  render  a  family  compromise  binding,  there  must  be  an  honest 
disclosure,  by  each  party  to  the  other,  of  all  such  material  facts  known 
to  them,  relative  to  the  rights  and  title  of  either,  as  are  calculated  to 
influence  the  judgment  in  the  adoption  of  the  compromise ;  and  that 
finy  advantage  taken,  by  either  of  the  parties,  of  the  known  ignorance 
of  the  other,  of  such  facts,  would  render  the  same  void  in  equity,  and 
liable  to  be  set  aside.  This  principle  I  conceive  to  be  recognized  by 
Lord  Eklon  in  the  case  of  Gordon  v.  Gfordofij  3  Swanst  400 ;  also  by 
Sir  John  Leach  in  Harvey  v.  Cooke^  4  Russ.  58 ;  by  Sir  L.  ShadweUi 
V.  C,  in  Groves  v.  Perkins^  6  Sim.  676 ;  and  by  Lord  Langdale  in 
Pickering  v.  Pickerings  2  Beav.  31.  Upon  the  view  of  the  facts  and 
of  the  law  which  I  have  stated,  so  much  of  the  decree  of  the  Vice- 
Chancellor  must  be  affirmed  as  declares  the  compromise  to  be  fraud- 
ulent, and  decrees  that  it  must  be  set  aside,  with  the  deeds  referred 
to  in  the  bill,  subject  to  the  question  whether  the  suit  has  been  insti- 
tuted by  the  proper  party  as  plaintiff,  that  is,  the  wife,  apart  from  her 
husband.  With  regard  to  this  question,  there  is  no  doubt,  that  in  a 
suit  for  the  recovery  of  property  belonging  to  a  wife,  the  husband 
must  be  a  party,  and  generally  as  a  plaintiff  jointly  with  his  wife ; 
but  there  are  recognized  exceptions  to  the  rule  requiring  the  husband 
to  be  plaintiff,  and  one  exception  necessary  to  be  allowed  for  the  pro- 
tection of  the  wife  is  where  the  husband  refuses  to  become  plaintiff. 
If,  where  that  fact  occurs,  the  court  did  not  admit  the  wife  to  sue  by 
her  next  friend,  there  would  be  an  obvious  failure  of  justice  to  a  very 
great  extent ;  and  in  the  present  case  the  bill  alleges  that  the  husband 
did  refuse  to  join ;  but  it  has  been  objected,  that  as  that  allegation 
precluded  a  demurrer  to  the  bill,  upon  the  ground  that  the  husband 
was  not  a  plaintiff,  the  fact  ought  to  have  been  proved  in  the  cause, 
which  has  not  been  done.  The  objection,  therefore,  seems  to  me  to 
resolve  itself  into  the  point,  whether  the  fact  of  the  husband's  refusal 
is  judicially  verified,  sufficiently  for  the  court  to  act  upon.  The  ob- 
jection, therefore,  is  strictly  a  technical  objection,  but  it  is  an  objec- 
tion of  which  the  party  is  entitled  to  the  full  benefit,  when  it  is  clearly 
shown  to  be  well  founded;  but,  like  all  other  technical  objections 
which  operate  to  defeat  the  justice  of  the  case,  it  ought  to  be  clearly 
made  out  before  it  is  allowed.  In  the  present  case  the  husband  has 
made  no  objection  to  the  form  of  the  suit  as  it  exists ;  he  has  put  in 
his  answer  as  a  defendant,  and  he  has  appealed  by  his  counsel  at  the 
bar,  and  not  only  has  not  made  any  objection,  but  has  appeared  in 
support  of  the  bill ;  and  I  conceive  that  the  fact  of  the  husband  hav- 
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ing  put  in  such  answer,  and  so  appeared  and  conducted  himself,  is 
sufficient  to  support  the  allegation  in  the  bill  that  he  had  refused  to 
join  in  the  suit ;  for  if  he  did  not  refuse  (no  matter  for  what  reason) 
to  join  as  co-plaintiff,  what  conceivable  ground  can  be  assigned  for 
his  not  having  joined  as  co-plaintiff?  It  is  true  that  the  husband,  in 
his  answer,  states  that  which  amounts  to  a  refusal  to  join  in  the  suit ; 
but  in  holding  that  the  objection  is  not  available,  I  do  not  act  upon 
that  statement  in  the  answer,  but  on  the  conduct  on  the  husband's 
part  which  I  have  stated.  The  propriety  of  making  the  husband  a 
defendant  was  maintained  by  the  counsel  for  the  plaintiff  on  two 
other  grounds.  First,  it  was  said,  that  inasmuch  as  the  testator,  by 
the  will  of  1834,  restricted  his  daughter,  who  was  then  unmarried, 
firom  alienation,  it  is  clear  that  he  intended  that  her  estate,  whenever 
she  might  marry,  should  be  for  her  separate  use ;  and  that  such  being 
the  case,  it  was  in  accordance  with  the  acknowledged  general  prac- 
tice to  make  the  husband  a  defendant.  And,  seconmy,  it  was  argued, 
that  as  under  the  compromise  the  wife  was  to  have  an  annuity  of  25L 
in  case  of  her  surviving  the  husband,  it  was  necessary  that  the  wife 
should  be  a  sole  plaintiff  in  a  suit  for  setting  aside  the  compromise 
and  relinquishing  the  benefit  of  that  annuity.  But,  as  I  am  of  opinion 
that  the  frame  of  the  suit  may  be  supported  upon  the  ground  of  the 
refusal  of  the  husband  to  join  as  co-plaintiff,  it  is  unnecessary  for  me 
to  consider  the  other  grounds.  Upon  this  subject  I  will  merely  add, 
that  the  objection  to  the  frame  of  the  suit  does  not  appear  to  have 
been  taken  in  the  court  below,  but  would  seem  to  have  been  either  a 
mere  afterthought,  or  else  to  have  been  purposely  reserved  as  a  color 
for  an  appeal — a  practice  to  which  no  encouragement  should  be  ex- 
tended. It  has  been  further  objected  against  the  decree,  that  it  gives 
relief  to  the  defendant  Smith,  to  which,  he  not  being  a  plaintiff,  was 
not  entitied ;  but  I  do  not  think  the  objection  is  valid,  because  the 
relief  granted  to  him,  and  to  which  the  objection  refers,  is  only  such 
relief  as  is  necessarily  incidental,  and  consequential  to  the  relief 
which  the  court  is  bound  to  grant  to  the  plaintiff.  The  compromise 
•cannot  be  set  aside  in  part;  and  the  plaintifTs  right  to  have  the  com- 
promise set  aside  being  established,  the  court  cannot  withhold  a 
decree  to  that  effect,  because  such  decree  must  necessarily  benefit  the 
husband.  I  am,  therefore,  of  opinion  that  the  decree  is  not  objection- 
able upon  this  ground  A  fourth  objection  to  the  decree  is,  that  the 
decree  orders  the  costs  of  the  action  of  ejectment  t^  be  paid  by  the 
defendants  Thomas  Pincombe  and  William  Pincombe  to  the  plain- 
tiff In  regard  to  this  objection,  I  do  not  see  any  ground  upon  which 
that  part  of  the  decree  can  be  maintained.  I  do  not  consider  they 
are  costs  incidental  to  the  compromise,  or  costs  to  which  the  plaintiff 
has  any  claim.  It  appears  to  me  that  they  were  inserted  in  the  de- 
cree by  inadvertence.  The  shorthand  writer's  notes  of  the  judgment, 
as  pronounced  by  the  Vice-Chancellor,  contain  no  mention  whatever 
-of  these  costs,  from  which  I  infer  that  this  part  of  the  prayer  of  the 
bill  had  not  been  adverted  to  during  the  argument,  and  that  no  dis- 
cussion had  taken  place  respecting  it ;  and  that,  his  honor's  attention 
not  having  been  called  to  the  point,  he  pronounced  a  decree  granting 
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relief  according  to  the  prayer  of  the  bill,  without  being  aware  that  the 
prayer  included  the  costs  in  question.  I  have  not  heard  that  any 
application  was  made  to  the  learned  judge  to  correct  the  minutes  in 
that  respect,  but  it  rather  appears  that  the  objection  was  reserved  to 
be  urged  for  the  first  time  upon  the  argument  for  the  appeal.  A  party 
is  entitled  to  have  a  decree  corrected  upon  a  well-founded  objection 
urged  at  that  time ;  but  in  a  case  where  a  decree  upon  the  general 
merits  of  the  case  is  affirmed,  I  do  not  think  it  ought  to  affect  the 
costs  of  the  appeal,  as  otherwise  it  would  furnish  a  bounty  upon  vexa- 
tious appeals  by  parties  omitting  to  call  the  attention  of  the  court 
below  to  obvious  inadvertencies,  which  would  be  corrected  upon 
application  to  the  court,  or  probably  consented  to  by  the  opponents, 
if  pointed  out.  I  do  not  consider  any  judgment,  in  truth,  to  have 
been  pronounced  upon  the  point,  and  that  the  direction  was  inadvert- 
ently inserted ;  and  I  therefore  think  no  appeal  was  necessary  in  re- 
^d  to  it,  and  it  might  have  been  set  right  below.  The  decree,  there- 
lore,  must  be  corrected  in  this  respect.  With  regard  to  the  objection 
of  prolixity  in  the  bill,  I  am  not  prepared  to  say  that  it  is  so  prolix 
that  the  plaintiff  ought  to  be  made  to  pay  any  part  of  the  costs.  I 
may  observe,  that  if  the  prolixity  is  so  gross  as  to  amount  to  imperti- 
nence, the  proper  course  for  the  defendant  to  have  taken  was  to  have 
excepted ;  and  although  I  think  it  is  the  duty  of  counsel  to  take  rea- 
sonable care  to  avoid  unnecessair  verboseness,  yet  so  difficult  often- 
times is  the  attenapt  to  be  sufhcientiy  explicit  and  minute,  and  yet 
concise,  and  so  difficult,  if  not  impracticable,  would  it  often  be  for 
the  court  to  determine  where  this  was  accomplished  and  where  it  was 
not,  that  though  I  might  have  an  impression  that  the  pleadings  were 
more  lengthy  than  they  need  have  been,  I  should  not  leel  that  I  was 
acting  justly  towards  the  pleader  or  the  suitor  if  I  were  to  visit  the 
latter  with  any  part  of  the  costs  on  that  ground.  It  ought  to  be  a 
gross  and  palpable  case  of  prolixity  to  enable  the  other  party  to  take 
the  objection,  and  then  the  objection  ought  to  be  taken  by  way  of 
exception,  and  not  kept  back,  as  in  this  case,  to  serve  as  a  make- 
weight to  an  unfounded  appeal.  Subject  to  the  correction,  of  that 
part  of  the  decree  which  orders  the  costs  of  the  action  of  ejectment  to 
be  paid  by  the  defendant  to  the  plaintiff,  the  appeal  must  be  dis- 
missed, with  costs.  Appeal  dismissed^  wWi  costs. 


The  South  Staffordshire  Railway  Company  v.  Hall.^ 

February  19,  1852. 

Practice — Dismissal  —  Costs. 

With  respect  to  the  costs  of  Bait  on  a  motion  to  dismiss,  the  court  will  not  inquire  into  the 
merits  of  the  case. 

Qucere,  as  to  the  costs,  when  tiie  plaintiff  has  relied  on  a  decision  afterwards  overmlcd  1 

The  bill  in  this  case  was  filed  by  a  railway  company  previous  to 
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the  decision  in  Gattke^s  case,  15  Jur.  261 ;  s.  c.  3  Eng.  Bep.  59,  and 
prayed  an  injunction  to  restrain  a  land-owner  from  taking  proceedings 
for  compensation  under  the  Lands  Clauses  Consolidation  Act  The 
injunction  was  refused  on  motion.    15  Jur.  323. 

WUlcock  now  moved,  on  behalf  of  the  land-owner,  that  the  bill 
might  be  dismissed,  with  costs. 

Follett  and  Speed,  for  the  plaintiffs,  admitted  that,  after  the  de- 
cision in  Gattke^s  case  and  in  this  case,  the  company  did  not  intend 
to  proceed ;  but  submitted,  that  the  bill  had  been  filed  on  the  author- 
ity of  T^e  London  and  North-  Western  Railway  Company  v.  Smith,  1 
Mac.  &  G.  216 ;  13  Jur.  417,  which  had  since  been  overruled  by  the 
other  cases,  the  court  would  not  dismiss  with  costs. 

WiUcockj  in  reply 

KiNDERSLEY,  V.  C.  Upou  amotiouto  dismiss,  when  notice  of  mo- 
tion has  been  given,  the  plaintiff  may,  if  he  likes,  file  a  replication ; 
and  then,  when  the  motion  comes  on,  the  only  order  which  the  court 
will  make  is  to  give  the  costs  of  the  motion,  and  will  make  no 
further  order ;  but  if,  when  the  motion  comes  on,  no  replication  has 
been  filed,  the  ordinary  rule  is  to  dismiss  the  bill,  with  costs,  if  there 
are  no  special  circumstances.  Now,  the  special  circumstances  alleged 
here  are,  that  the  plaintiff  was  deceived  by  the  law,  as  the  view 
taken  by  Lord  Cottenham  was,  in  effect,  erroneous — that  is  to  say, 
other  judges  have  taken  a  different  view.  The  present  Lord  Chan- 
cellor has  taken  a.  different  view,  and  Lord  Cranworth  has  concurred 
with  him ;  and  I  must  say  that,  as  far  as  my  judgment  goes,  I  also 
concur.  It  is  said  that  it  is  extremely  hard  upon  the  plaintiffs,  that, 
looking  at  the  state  of  the  law  at  the  time  when  the  bill  was  filed, 
they  should  now  be  told  that  they  must  pay  the  costs  of  the  suit, 
which  they  never  would  have  commenced  if  they  had  not  been  de- 
ceived. But  it  would  lead  to  infinite  confusion  if  I  were  to  hold 
that,  upon  a  motion  to  dismiss,  the  court  could  look  into  the  merits. 
It  is  a  mere  question,  whether,  within  the  time  limited  by  the  orders, 
the  plaintiffs  have  not  taken  the  proper  steps,  or  whether  there  are 
circumstances  justifying  them  for  not  having  taken  those  steps.  But, 
even  if  I  could  look  into  the  merits  of  the  case,  how  would  the  mat- 
ter stand  ?  The  defendant  has  been  doing  nothing  but  what,  by  the 
terms  of  the  Lands  Clauses  Consolidation  Act,  he  has  been  entitled 
to  do.  The  plaintiffs,  relying  on  what  was  supposed  to  be  the  law, 
make 'an  aggression  on  the  defendant  Now,  ais  between  the  plaintiffs 
and  the  defendant,  if  I  have  jurisdiction  to  enter  into  the  question, 
could  I  say  that  the  defendant  ought  to  be  at  all  the  sufferer  ?  And, 
if  I  say  that  there  are  to  be  no  costs,  I  make  the  defendant,  as  well 
as  the  plaintiffs,  bear  a  portion  of  the  hardship  arising  out  of  that 
state  of  circumstances.  I  do  not  see  that  I  ought,  as  between  the 
plaintiffs  and  the  defendant,  to  throw  any  part  of  the  suffering  upon 
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the  defendant,  who  is  perfectly  passive  in  this  matter.  I  do  not,  how- 
ever, think  I  am  entitled  to  enter  into  that  question  now.  If  I  were 
to  suppose  that,  at  the  hearing,  there  would  be  a  different  decision, 
I  perhaps  ought  not  to  dismiss ;  but  there  is  no  such  doubt  Next, 
as  to  the  question  of  costs.  Ought  I  to  put  both  parties  to  addi- 
tional expense  in  order  to  give  the  plaintiffs  the  chance  of  not  hav- 
ing to  pay  the  costs  at  the  hearing  ?  I  think  I  can  do  no  more  than 
dismiss  the  bill,  for  want  of  prosecution,  with  costs. 


Stuart  v.  The  London  and  North- Western  Railway  Company.^ 

Febraai7  21, 1852. 

Specific  Performance  —  Railway  Company — Laches  —  Certainty  in 

Contract 

A  ndlwaj  company  introduced  into  parliament  a  bill  for  enabling  them  to  make  a  branch 
•  railway,  and  through  their  agent  entered  into  a  contract  with  a  land-owner  to  purchase 
from  him,  at  certain  rates  per  acre,  so  much  of  certain  spedfied  closes  of  land  as  was  wanted 
for  the  railway,  and  to  pay  a  further  sum  as  compensation  for  "  depreciation  of  homesteads,** 
and  to  make  all  necessary  culverts,  &c.  -  Annexed  to  the  agreement  was  a  map  of  the  closes 
of  land,  upon  which  the  portions  intended  to  form  the  lino  of  the  railway  were  marked  out 
by  the  agent  of  the  company.  In  consideration  of  this  agreement,  the  land-owner  with- 
drew his  opposition  to  the  bill :  — 

Hdd^  in  conformity  with  Wdb  y.  The  Direct  London  trnd  Portsnunitk  RoUuxl^  Company^ 
9  Hare,  129,  that,  as  the  acpreement  did  not  purport  to  be  conditional  on  the  railway  being 
made,  it  was  binding  on  me  company,  though,  after  the  passing  of  the  act,  the  intention 
of  making  tiie  rsolway  had  been  abandoned,  and  no  part  of  the  land  had  been  taken  or 
was  required. 

H^y  also,  that  the  land  contracted  for,  and  the  price  to  be  paid,  were  sufficiently  ascer- 
tained by  the  agreement  * 

•  ■  *  ' 

Heldy  also,  that,  whether  thq  agent  of  the  company  had  or  had  not  authority  to  enter  into 
an  agreement  for  purchase,  not  conditional  on  the  railway  being  made,  the  company  hay- 
ing seen  and  acquiesced  in,  and  taken  the  benefit  of  the  agreement  as  signed  by  him,  were 
bound  by  the  terms  of  it. 

The  agreement  was  executed  on  the  1st  April,  1847,  and  the  act  passed  in  July  following. 
In  Septemlx^,  1847,  the  draft  of  a  formal  agreement  was  sent  for  perusal  to  the  solicitors 
of  the  company,  who,  on  the  6th  December,  1848,  returned  it  with  alterations,  making  the 
contract  conditional  on  the  railway  being  made,  and,  on  the  8th  of  the  same  month  wrote 
to  the  plaintiffs'  solicitors,  insisting  on  Siat  construction  of  the  agreement.  Some  cor- 
respondence took  place  between  the  solicitors  of  the  parties,  and,  on  the  9th  of  February, 
1849,  the  solicitors  of  the  company  wrote  to  the  solicitors  of  the  plaintiffs,  stating  the 
determination  of  the  company  to  insist  on  the  proposed  alterations.  The  writ  of  sum- 
mons was  served  on  die  I8tn  of  June,  1850.  Ijie  powers  for  the  compulsory  purchase 
of  land  did  not  expire  till  July,  1850 :  — 

Hdd^  that  there  had  not  been  on  the  part  of  the  plaintiffs  any  such  laches  as  to  disentitle 
them  to  specific  performance. 

This  was  a  claim  filed  by  Lord  James  Stuart,  Onesiphorus  Tyn- 
dall  Bruce,  and  James  Munro  Macnabb,  devisees  in  trust  for  sale, 

1  16  Jut.  209.    • 
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and  executors  of  the  last  will  and  testament  of  tliQ  Marquis  of  Bute, 
deceased,  against  the  London  and  North- Western  Railway  Com- 
pany, for  the  specific  performance  of  an  agreement,  dated  the  Ist 
April,  1847,  and  made  between  the  Marquis  of  Bute,  deceased,  and 
the  London  and  North- Western  Railway  Company,  and  signed  by 
Edward  Driver,  as  agent  for  and  on  behalf  of  the  said  company,  for 
the  purchase  of  certain  fireehold  property  at  Luton.  In  the  session 
of  1847,  the  London  and  North- Western  Railway  Company  intro- 
duced a  bill  into  parliament  for  authorizing  the  construction  of  a 
branch  railway  from  a  point  on  their  railway  near  Watford,  to  St, 
Alban's,  Luton,  and  Dunstable.  The  Marquis  of  Bute,  through  a 
part  of  whose  lands,  situate  at  Luton,  the  projected  railway  was  to 
pass,  presented  a  petition  against  the  bill.  Thereupon,  negotiations 
were  entered  into  between  the  company  and  the  marquis,  with  a 
view  to  his  withdrawing  his  opposition,  and  ultimately  the  marquis 
consented  to  withdraw  all  opposition  to  the  bill,  upon  the  company 
entering  into  an  agreement,  which  was  dated  the  first  April,  1847, 
and  was  signed  by  Edward  Driver,  agent  for  the  company,  and  by 
T.  Collingdon,  as  agent  for  the  marquis.  The  agreement  was  as 
follows :  — 

"  Watford  and  Dunstable  Railway. 

"  Heads  of  agreement  for  the  purchase  of  the  Marquis  of  Bute's 
land,  required  by  the  above  railroad.  1st  April,  1847.  A,  No.  1. 
Nos.  97,  98,  93, 101,  102, 103.  400/.  per  acre  for  the  land  required, 
and  the  severed  portions  to  south  of  railway,  and  lOOt  in  addition 
for  making  road  Passenger  archway  under  the  railway,  between 
Nos.  97  and  98,  and  right  of  footway  alongside  of  river  from  archway 
to  No.  103.  B,  No.  2.  Nos.  108, 108  a,  108  *,  109, 109  a,  109  &,  117, 
1250/.  per  acre,  for '  seven  acres,'  extending  fi'om  Love  Lane  to  the  street 
called  North  Street,  and  from  the  Hitchin  Road  to  the  road  to  High- 
town,  and  the  intervening  roads  to  be  measured  in.  If,  under  the  powers 
which  Lord  Bute  and  the  company  possess,  such  intervening  roads 
(except  in  front  of  the  houses  buUt  at  the  corner  of  Bute  Street) 
cannot  be  stopped  up,  1300A  per  acre  to  be  given  for  the  above  quan- 
tity except  all  to  the  east  of  Bute  Street.  C,  No.  3.  Nos.  125, 126, 
129,  130,  137,  and  138.  100/.  pejr  acre  for  the  land  required ;  the 
whole  of  129  and  126,  down  to  and  inclusive  of  the  proposed  diver- 
sion of  the  road  to  the  north  side  thereof.  The  diverted  road  to  be 
thirty  feet  wide,  and  made  in  a  good  and  substantial  manner.  The 
severed  portions  of  130  and  137,  to  the  north,  and  the  whole  of  No. 
138,  to  be  taken  at  the  same  price.  The  footpath,  for  the  use  of  the 
miller,  six  feet  wide,  to  be  given  along  the  south  side  of  the  river, 
and  the  mill-tail  to  be  preserved,  and  a  culvert  for  the  overflow,  from 
the  mill-head  to  the  Bedford  Road,  in  its  present  course.  D,  No.  4. 
Nos.  164, 166, 167, 169, 149, 158, 161, 163, 172, 172  a,  174, 176.  250/. 
per  acre  for  the  land  required;  1000/.  for  depreciation  of  home- 
steads. The  road  No.  166  to  be  preserved,  and  a  road,  the  width  of 
the  road  172  o,  to  be  given  on  the  south  side  of  the  raihroad,  from 
166  to  172  a.      The  roads   Nos.  160   and  172  o  to  be   measured 
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in,  and  a  road  eighteen  feet  wide  to  be  made  on  the  north  side 
of  the  railway,  from  160  to  the  south  corner  of  163,  in  the  place  of 
160.  The  above  prices  refer  to  the  quantities  of  land  required  for 
the  railway,  and  to  the  contents  of  the  roads  and  severed  portions, 
which  are  respectively  to  be  accurately  measured.  Lord  Bute  to 
have  the  first  refusal  of  all  severed  lands  purchased  by  the  company 
of  other  proprietors,  when  such  severed  lands  adjoin  his  lordship's 
property.  The  title,  rent^charge,  and  land-tax  to  be  apportioned  and 
borne  by  the  company.  The  company  to  provide  all  necessary  cul- 
verts for  proper  drainage.  The  same  to  be  ouilt  by  the  company,  and 
also  all  necessary  communications.  The  same  prices  per  acre  to  be 
given  for  the  adjoining  portions,  if  required  by  the  company. 

(Signed)  "Edward  Driver, 

"Agent  for  the  Railroad  Company. 

"  T.  COLLINODON, 

"Agent  for  the  Marquis  of  Bute. 
"  Witness,  —  Wm.  Gascoyne  Roy." 

At  the  end  of  the  agreement  was  a  memorandum  in  these 
words :  — 

"  It  is  expressly  understood  that  all  the  premises  in  the  sections  A, 
C,  and  D  are  only  held  by  yearly  tenants,  so  that  the  company  shall 
have  no  other  interests  to  negotiate  for;  and  that  the  tenants  of  the 
cottages  and  gardens  in  section  C  are  considered  to  be  monthly  hold- 
ings, and  those  in  section  B  in  the  hands  of  Lord  Bute ;  and  that  all 
the  tenants  are  commencing  at  Michaelmas." 

Annexed  to  these  headaof  agreement,  and  forming  part  thereof, 
was  a  copy  of  the  plans  of  the  railway,  which  had  been  deposited  by 
the  railway  company  with  the  clerk  of  the  peace  of  the  county  of 
Bedford,  in  conforiniiy  with  the  standing  orders  of  parliament;  and 
the  several  figures  in  the  heads  of  the  agreement  had  reference  to 
corresponding  figures  in  the  annexed  plans.  The  whole  of  the  num- 
bers mentioned  in  the  heads  of  the  agreement  referred  to  lands  which 
were  the  property  of  the  marquis,  and  were  required  for  the  construc- 
tion of  the  railway.  It  was  also  stated  in  the  affidavit  filed  in  support 
of  the  claim,  that  the  exact  superficial  area  of  the  base  of  the  proposed 
railway  through  the  lands  of  the  marquis  was,  in  addition,  marked  on 
the  said  plans  annexed  to  the  said  heads  of  agreement,  and  thereon 
colored  blue  by  the  agent  of  said  company ;  and  that  such  portions 
or  pieces  of  land  as  were  colored  blue,  as  aforesaid,  were  pieces  or 
parcels  of  land  accurately  measured,  ascertained,  and  required,  for  the 
purposes  of  the  railway ;  and  that  the  contents  thereof,  respectively, 
m  acres,  roods,  and  perches,  were  marked  in  blue  figures  thereon  by 
the  agent  of  the  railway  company.  Immediately  upon  the  execution 
of  the  heads  of  agreement,  the  opposition  of  the  marquis  to  the  bill 
was  withdrawn,  and  the  act  for  the  construction  of  the  said  railway 
was  passed  on  the  9th  of  July,  1847,  and  was  intituled  "An  Act  to 
empower  the  London  and  North- Western  Railway  Company  to  make 
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a  railway  from  the  London  and  North- Western  RaUway,  near  Wat- 
ford, to  St  Alban's,  Luton,  and  Dunstable,"  10  &  11  Vict  e.  132. 
Shortly  after  the  passing  of  the  act,  the  draft  of  a  more  formal  agree- 
ment was  prepared  by  Messrs.  Roy,  Blunt,  &  Co.,  the  solicitors  of 
the  marquis,  and,  on  the  1st  of  September,  1847,  they  forwarded  the 
same  to  Messrs.  Parker,  Hayes,  &  Co.,  the  solicitors  of  the  railway 
company,  with  a  letter  requesting  them  on  the  part  of  the  railway 
company,  to  carry  out  and  effectuate  the  said  heads  of  the  agreement 
This  draft  was  not  returned  until  the  7th  December,  1848,  when  the 
same  was  returned,  altered  and  approved  of  on  behalf  of  the  com- 
pany. The  effect  of  the  alteration  in  the  draft  so  made  on  behalf  of 
the  company  was  to  make  the  purchase  of  the  said  lands  contingent 
upon,  and  only  to  be  effective  in  case  the  railway  company  should 
construct  that  part  of  their  railway  authorized  by  their  said  act, 
which  affected  the  lands  of  the  marquis.  Upon  the  receipt  of  the 
draft  so  altered,  the  solicitors  of  the  marquis  wrote  to  the  solicitors 
of  the  company,  expressing  their  surprise  at  such  alterations  being 
made,  and  complaining  of  the  injury  which  had  been  done  to  the 
property  of  the  marquis,  and  which  would  result  from  having  a  con- 
ditional contract,  such  as  that  contended  for  on  behalf  of  the  railway 
company,  hanging  over  his  land.  The  company,  however,  contended 
that  it  was  never  intended  that  the  contract  should  be  otherwise  than 
conditional.  Pending  these  negotiations,  and  on  the  18th  March, 
1848,  the  Marquis  of  Bute  died,  having  by  his  will,  dated  the  22d 
July,  1847,  devised  his  Luton  estate  to  the  plaintiffs,  in  trust  for 
sale.  The  company  continuing  to  insist  upon  treating  the  contract 
as  conditional,  the  present  claim  was  filed.  The  powers  of  the  com- 
pany for  the  compulsory  purchase  of  land  expired  on  the  9th  July, 
1850 ;  but  the  powers  of  the  company  for  making  the  railway  would 
not  expire  till  the  9th  July,  1852. 

Baimdell  Palmer  and  WNaghten^  for  the  plaintiffs.  The  contract 
in  this  case  was  unconditional,  and  the  lands  to  be  purchased  are 
specified  with  sufficient  clearness  in  the  agreement,  and  the  prices 
ascertained.  The  agreement  contained  also  a  stipulation,  that,  if  any 
adjoining  lands  were  wanted,  the  company  should  be  entitled  to  pur- 
chase them  at  the  same  prices  per  acre.  The  consideration  of  the 
agreement  was  the  withdrawal  of  all  opposition  in  parliament  to  the 
company's  bilL  The  marquis  did,  in  conformity  with  the  agreement, 
withdraw  his  opposition,  and  he  has  also,  in  conformity  with  the 
terms  of  the  agreement,  continued  the  lands  in  the  then  state  of 
tenancy.  The  defendants  contended  that  the  agreement  was  binding 
or  not  upon  them,  at  their  own  option ;  but  that,  in  any  event,  it  was 
binding  on  the  plaintiffs ;  therefore  the  claim  was  filed.  It  will  be 
contended  that  this  is  not  a  case  for  a  claim ;  but  in  W\sbb  v.  The 
Direct  London  and  Portsmouth  Railway  Company^  9  Hare,  129 ;  s.  c. 
5  Eng.  Rep.  151,  a  contract  of  this  nature  was  carried  into  effect, 
though  in  that  case  there  was  much  more  reason  to  contend  that  the 
contract  was  a  conditional  one.  [They  cited,  also,  Preston  v.  The 
Liverpool^  Manchester^  and  Netoca^tle-vponrTyne  Junction  Railway 
Company^  1  Sim.  N.  S.  586 ;  s.  c.  7  Eng.  Rep.  124.J 
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Willcocky  for  the  company.  The  Marquis  of  Bute  opposed  the  bill 
on  the  ground  that  the  railway  was  unnecessary,  and,  if  made,  would 
be  a  great  injury  to  him.  But,  the  railway  not  having  been  made, 
he  is  to  that  extent,  so  to  speak,  benefited,  and  the  sole  foundation 
of  the  opposition,  and  therefore  of  the  contract,  ceased  to  exist  We 
contend,  first,  that  the  agents  of  the  company  had  no  authority  to 
enter  into  an  absolute*  contract ;  and,  secondly,  that,  on  the  evidence, 
there  is  no  binding  contract  in  case  the  railway  should  not  be  made. 
As  to  the  first  point,  the  affidavits  of  Mr.  Driver,  the  agent  of  the 
company  who  signed  the  agreement,  and  of  Mr.  Parker,  the  solicitor 
of  the  company,  are  conclusive. 

[RoMiLLT,  M.  R.  Did  not  the  marquis  withdraw  his  opposition 
in  consideration  of  the  agreement  ?] 

Yes ;  but  the  object  of  the  marquis  was  not  the  sale  of  the  land, 
but  the  preventing  the  making  of  the  railway.  That  object  is,  in 
fact,  obtained.  The  company  itself  had  no  power  to  enter  into  a 
binding  contract  to  purchase  lands  not  authorized  by  their  act.  The 
contracts  which  companies  enter  into  with  individuals  derive  their 
force  fi-om  the  act  of  parliament,  and  they  must  proceed  according  to 
the  terms  of  the  act  Here  no  notice  had  been  given,  according  to 
the  usual  course  in  such  cases.  The  contract  is  too  uncertain  in  its 
terms  for  the  court  to  carry  it  out  There  is,  in  this  case,  an  impos- 
sibility of  ascertaining  the  amount  of  land  required.  How  was  it  to 
be  estimated  ?  K  the  railway  were  not  made,  the  amount  to  be 
taken  is  not  ascertainable.  That  would  depend  on  a  variety  of  cir- 
cumstances, such  as  whether  the  railway  crossed  the  lands  in  question 
on  a  level,  or  through  a  cutting,  or  oVer  an  embankment.  There  is 
an  uncertainty  also  as  to  the  amount  to  be  paid  for  compensation  for 
severed  lands.  This  would  vary  with  the  line  which  the  railway 
might  take.  In  both  the  cases  cited  there  was  an  absolute  sum  to  be 
paid.  Here  it  depends  entirely  on  the  quantity  of  land  to  be  taken, 
which  is  in  itself  uncertain.  Moreover,  there  is  an  uncertainty  in  the 
agreement  as  to  the  price  to  be  paid  per  acre  for  some  of  the  lands, 
the  variation  in  the  price  depending  on  the  rights  which  Lord  Bute 
and  the  company  then  possessed  to  stop  up  certain  roads ;  and  the 
company  could  have  no  power  until  the  passing  of  the  act  More- 
over, a  sum  of  lOOOZ.  is  to  be  given  for  the  depreciation  of  home- 
steads ;  but  no  depreciation  could  take  place  unless  the  railway  were 
made.  It  might  as  well  be  contended  that  the  railway  company 
should  build  arches,  and  do  other  acts  of  the  like  nature,  contemplated 
by  the  agreement,  in  case  the  railway  were  made.  The  compensation 
for  severance  expressly  contemplates  destruction  by  the  making  of  the 
railway.  On  the  whole,  this  is  a  conditional  contract,  depending  on 
the  actual  making  of  the  railway.  In  Webb  v.  The  Direct  London 
and  Portsmouth  Railway  Company^  although  the  quantity  of  land  was 
uncertain,  yet  the  price  was  fixed;  moreover,  the  agreement  was 
expressly  made  conditional  on  the  act  of  parliament  passing.  This 
excluded  the  assumption  that  it  was  conditional  on  any  other  event 
The  railway  company  had  no  power  under  their  act  to  apply  any  por- 
tion of  their  funds  for  such  purpose  as  is  contemplated  by  this  claim* 
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This  is  not  the  case  of  an  incipient  company,  where  there  is  a  sub- 
scribers' agreement  and  parliamentary  contract,  and  the  directors  are 
authorized  to  enter  into  contracts.  Here  the  company  had  power  to 
use  their  funds  only  for  the  purposes  of  their  act 

Speedy  with  him.  The  affidavits  of  Mr.  Driver  and  Mr.  Parker  are 
express  that  the  contract  was  conditional  on  the  railway  being  made* 
If  this  is  so,  the  plaintiffs'  case  fails.  This  claim  seeks  to  enforce  an 
agreement  made  by  an  agent  of  the  defendants,  but  the  authority  of 
that  agent  is  denied.  The  plaintiffs,  to  entitle  themselves  to  relief, 
must  show  that  the  agent  had  such  authority.  The  railway  company 
had  no  power  to  enter  into  such  contract  as  is  stated  by  the  plaintiffs. 
The  Companies  Clauses  Consolidation  Act,  8  &  9  Vict  c.  16,  §,  97, 
prescribes  the  mode  in  which  companies  may  bind  themselves.  This 
contract  was  not  entered  into  in  pursuance  of  that  act 

[RoMiLLY,  M.  R.  The  defendants  enter  into  this  contract  not  in 
the  character  of  the  London  and  Northwestern  Railway  Company, 
but  as  promoters  of  this  new  railway.] 

The  company  have  no  power  to  employ  their  money  in  such  a 
manner.  The  East  Anglian  Railway  Company  v.  The  Eastern  Coun" 
ties  Railway  Company^  7  Eng.  Rep.  505.  In  both  the  cases  cited 
on  the  other  side,  the  contracts  were  entered  into  by  individuals 
promoting  the  company.  The  suit  ought  to  be  dismissed  on  the 
ground  of  laches.  The  general  principle  on  which  the  court  acts  in 
such  cases  is  laid  down  in  Moore  v.  Blake,  1  Ball  &  B.  69 ;  Heaphy 
v.  Hill,  2  Sim.  &  S.  29 ;  Walker  v.  Jeffreys,  1  Hare,  348 ;  and  Watson 
V.  Reicl,  1  Russ.  &  M.  236.  Here  the  agreement  is  dated  the  1st 
April,  1847 ;  the  act  of  parliament  passed  in  July,  1847.  In  Sep- 
tember, 1847,  the  draft  agreement  is  sent  to  the  company's  solicitors 
for  perusal.  In  March,  1848,  the  marquis  dies.  On  the  6th  Decem- 
ber, 1848,  the  draft  agreement  is  returned  to  the  plaintiffs'  solicitors 
with  the  alterations  made  by  the  company.  On  the  8th  December, 
1848,  the  company's  solicitors  write  to  the  solicitors  of  the  plaintiffs, 
stating  their  views  of  the  contract  On  the  8th  December,  1848, 
therefore,  the  plaintiffs  had  notice  of  the  views  of  the  company ;  and 
it  is  not  till  the  18th  June,  1850,  that  the  writ  of  summons  is  issued. 
On  the  27th  July,  1850,  the  claim  was  in  the  paper,  but  stood  over 
for  the  plaintiffs  to  file  an  affidavit  in  support  of  it.  It  was  in  the 
paper  again  on  the  3d  August,  1850,  and  on  the  9th  November,  1850, 
and  on  each  occasion  was  ordered  to  stand  over  for  the  same  reason. 
The  affidavit  was  not  filed  till  the  21st  January,  1852.  There  is, 
therefore,  such  laches  in  this  case  as  will  induce  the  court  to  refuse  to 
interfere.  Moreover,  the  court  will  not  decree  specific  performance 
of  a  contract  which  has  become  useless  to  the  defendants.  By  the 
Lands  Clauses  Consolidation  Act,  (sect.  127,)  lands  not  wanted  by 
the  railway  company  vest,  in  default  of  sale,  in  the  owners  of  the  ad- 
joining lands.  The  effect,  therefore,  of  decreeing  specific  perform- 
ance, inasmuch  as  the  plaintiffs  are  the  owners  of  the  adjoining 

lands,  would  be  most  burdensome  to  the  defendants.    v. 

WhUe^  3  Swanst  108,  note. 
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[RoMiLLY,  M.  R.  The  court  will  not  now  grant  a  quantum  dam" 
nificatus.] 

No;  but  it  will  do  what  is  analogous — leave  the  party  to  liis 
remedy  at  law.  See  also  Sir  E.  Sugden  in  Clarke  v.  Moore^  1  Jo. 
&  Lat  728. 

RoMiLLY,  M.  R.,  without  hearing  a  reply.  I  cannot  distin- 
guish this  case  from  Webb  v.  The  Direct  London  and  Portsmouth 
Railway  Company.  In  the  first  place,  as  to  the  construction  of  the 
contract,  there  is  nothing  said  about  its  being  conditional  on  the  act 
of  parliament  passing,  or  on  the  company  requiring  the  land.  On 
the  face  of  the  contract  it  is  an  immediajte  contract.  There  is  one 
part  of  the  contract  which  creates  a  difficulty  as  regards  this  con- 
struction, namely,  that  part  of  it  which  relates  to  compensation  for 
damages  to  be  done  to  homesteads.  The  same  difficulty,  however, 
occurred  in  Webb  v.  27*6  Direct  London  and  Portsmouth  Railway 
Company.  The  points  taken  in  that  case  were  the  same  as  have 
been  taken  in  this,  namely,  first,  that  the  agreement  was  conditional 
on  the  company  requiring  the  lands  for  the  purpose  of  making  the 
railway,  and  that  the  lands  not  being  required  there  is  no  agreement ; 
secondly,  that  the  price  to  be  paid  for  the  lands  is  unascertainable, 
and  therefore  that  the  court  wiU  not  decree  specific  performance ; 
thirdly,  that  the  powers  of  the  company  compulsorily  to  take  lands 
have  ceased,  and  therefore  that  they  cannot  now  take  them ;  fourthly, 
that  the  hardship  of  the  case  precludes  the  court  from  decreeing  spe- 
cific performance.  Now,  there  is  no  ambiguity  in  this  case  on  the 
face  of  the  contract,  so  as  to  prevent  its  being  carried  into  effect ; 
there  is  no  evidence  to  show  that  a  surveyor  could  not  ascertain  the 
amount  to  be  paid  on  the  contract.  It  was  contended,  that  the  quan- 
tity of  land  to  be  taken  is  uncertain,  and  cannot  be  ascertained  unless 
the  raihroad  were  actually  made ;  but  the  contract  is  to  take  such 
quantity  of  land  as,  according  to  the  first  plans  of  the  company, 
would  be  required.  Had  it  not  been  for  the  case  before  Sir  G. 
Turner,  V.  C,  I  should  have  had  great  difficulty  as  to  that  part  of 
the  case  which  has  reference  to  the  acts  to  be  done  by  the  railway 
company.  I  agree,  however,  with  the  reasoning  of  the  Vice-Chancel- 
lor  in  that  case,  and  approve  of  his  judgment  As  to  the  point  that 
the  agent  had  no  authority  to  enter  into  the  contract,  I  am  not  satis- 
fied, on  the  evidence,  that  Mr.  Driver  had  not  the  power  to  enter  into 
such  a  contract.  But  whether  he  had  or  not,  the  company  afterwards 
saw  the  contract,  and  adopted  it ;  and  the  marquis  therefore  withdrew 
bis  opposition  to  the  bill.  K  a  person  employs  an  agent,  and  that 
agent  exceeds  his  authority,  and  the  principal  afterwards,  as  between 
himself  and  a  third  party,  adopts  the  act  of  the  agent,  the  principal 
cannot  afterwards  repudiate  the  contract  on  the  ground  of  the  agent 
having  no  authority.  As  to  the  company  having  no  power  to  enter 
into  the  contract,  the  same  point  might  have  been  raised  in  both 
Webb  V.  The  Direct  London  and  Portsmouth  Railway  Company^  and 
Preston  v.  The  Liverpool^  Manchester^  and  Newcastle-uponrlh/ne  Junc- 
tion Railway  Company ;  but  the  point  was  not  talien.     The  point  is 
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exactly  the  same  as  that  in  Hawkes  v.  Tlie  Eastern  Counties  Railway 
Compa/ny,  20  Law  J.  Rep.  (n.  s.)  Chanc.  243 ;  s.  c.  4  Eng.  Rep.  91. 
I  consider  myself  bound  by  these  authorities  to  decree  specific  per- 
formance. As  to  the  point  of  laches,  I  feel  no  difficulty  at  all.  I 
am  not  disposed  to  weaken  the  principle  compelling  parties  to 
pursue  their  remedies  promptly ;  but  in  all  the  cases  cited,  it  is  to 
be  observed  that  the  contract  was  abandoned.  Here,  however, 
the  defendants  themselves  keep  the  draft  contract  for  fifteen  months 
before  they  return  it  It  is  true,  a  claim  was  not  filed  until  eighteen 
months  afterwards ;  but  it  is  to  be  observed,  that  it  was  at  that 
time  the  compulsory  powers  of  the  railway  company  expired.  As 
to  the  other  principle  stated,  it  would  be  most  mischievous  to  hold, 
that  where  one  party  to  a  contract  has  made  the  contract  useless 
to  himself,  he  can  throw  it  up,  and  leave  the  other  party  to  his 
remedy  at  law.  No  authority  can  be  produced  for  this.  Then  as 
to  the  case  of  hardship.  This  was  urged  before  Sir  G.  Turner,  V.  C. 
[His  honor  then  read  that  part  of  the  Vice- Chancellor's  judgment 
with  reference  to  this  point.]  Here  the  company  has  had  the  benefit 
of  the  contract  by  the  withdrawal  of  the  opposition.  I  feel  myself 
bound  by  authority  to  decree  specific  performance  in  this  case. 

Decree ;  specific  performance  of  the  contract.  Reference  to  the  Master 
to  inquire  whether  a  good  title  can  be  shown  to  the  several  parcels  of 
land  in  the  heads  of  the  agreement  dated  the  1st  April,  1847,  in  the 
claim  mentioned,  and  when^  a  good  title  was  first  shown  ;  and  if  he 
shall  find  that  such  title  is  shown,  then  to  settle  a  proper  convey- 
ance, having  regard  to  the  agreement  in  case  the  parties  difier. 
Reserve  further  directions  and  costs. 


RocHFOBO  V.  Hackman.^ 

Jantiary  24  and  February  12, 1852. 

Restraint  on  Alienation — Tenant  for  Life  insolvent. 

A  proTiso  restraining  alienation,  annexed  to  a  life  estate,  is  void,  as  much  as  if  annexed  to 
an  estate  in  fee. 

A  life  estate,  given  in  the  prior  part  of  a  will,  may  be  well  determined  by  an  apt  limitation 
over,  contained  in  the  subsequent  part  of  the  will. 

The  coart  most  look  to  the  previous  part  of  the  will  to  ascertain  what  interest  the  testator 
intended  to  give,  and  to  the  ulterior  part  to  see  in  what  events  that  interest  is  given  over. 

Brandon  v.  Robinson,  18  Yes.  429,  observed  upon. 

The  distinction  between  bankruptcy  and  insolvency,  as  being  voluntary  and  involuntary 
modes  of  alienation  approved  of. 

William  Rochford,  the  testator  in  this  cause,  by  his  will,  dated 
the  15th  August,  1822,   gave  all  his  residuary  personal  estate   to 

i  But  see  Gibbiru  ▼.  The  Board  of  Management  of  the  North-Eastern  MetropoHian 
Asylum  District,  12  Jar.  22. 
s  16  Jar.  212. 
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Groves  and  Hackman,  upon  trust  for  his  wife  for  her  life,  and  on  her 
decease  to  divide  the  same  into  four  shares  for  his  four  sons  and  their 
issue,  as  in  such  will  mentioned.  The  share  of  his  fourth  son,  Rich- 
ard Rochford,  (who  afterwards  became  insolvent,)  was  to  go  to  him 
for  life,  and  on  his  decease  to  his  child  or  children  equally,  share  and 
share  alike,  if  more  than  one,  "  and  to  be  vested  interests  in  such 
child  or  children  as  and  when  he,  she,  or  they  respectively  shall  attain 
the  age  of  twenty-one  years,"  with  gifts  over  in  default  of  children. 
The  shares  of  the  other  sons  of  the  testator  were  given  in  similar 
words,  with  gifts  over  (in  the  event  of  their  dying  without  issue)  to 
his  other  sons  and  their  issue,  in  the  same  manner  as  the  original 
fourth  shares.  Then  there  was  this  clause  in  the  will:  — "  That  in 
case  my  said  wife  or  either  of  my  said  four  sons  shall  in  any  manner 
sell,  assign,  transfer,  incumber,  or  otherwise  dispose  of  or  anticipate 
all  or  any  part  of  her,  his,  or  their  share  and  interest  of  and  in  the 
said  dividends,  interest,  and  annual  proceeds  aforesaid,  then  and  in 
such  case,  and  from  and  immediately  after  such  alienation,  sale, 
assignment,  transfer,  or  disposition  shall  be  made,  the  said  several 
bequests  so  hereinbefore  made  to  or  in  trust  for  her,  him,  and  them  as 
aforesaid  shall  cease,  determine,  and  become  utterly  void,  to  all  in- 
tents and  purposes,  as  if  the  same  had  not  been  mentioned  in  or  made 
part  of  this  my  will,  or  as  if  my  said  wife  or  either  of  my  said  sons 
were  dead."  The  testator  appointed  Groves  and  Hackman  execu- 
tors, and  they  proved  the  will  on  the  13th  October,  1831,  the  testator 
having  died  on  the  7th  September,  1831.  The  wife  of  the  testator 
survived  him  only  a  short  time,  having  died  on  the  19th  October, 
1831.  The  surplus  estate  of  the  testator  was  invested  by  Groves  and 
Hackman  in  the  purchase  of  3800i.  Is.  3d.  consols.  Hackman  died 
in  1844,  and  Groves  in  1846,  having  appointed  the  defendants  Hack- 
man  and  Knight  his  executors.  Two  of  the  sons  of  the  testator  hav- 
ing died  without  issue  in  1834  and  1844,  the  only  surviving  sons  of 
the  testator  were  James,  whose  share  was  not  in  dispute,  and  Richard 
the  elder.  Richard  had  two  children,  Richard  Rochford  the  younger 
(who  was  a  defendant  in  the  cause,  and  an  infant)  and  Martha  Ann, 
the  plaintiff,  who  had  attained  twenty-one,  and  was  married  to  the 
other  plaintiff,  James  Rochford.  On  the  14th  December,  1849,. 
Richard  Rochford  the  elder,  being  then  in  prison  for  debt,  presented 
his  petition  under  the  Insolvent  Debtors  Act,  1  &  2  Vict.  c.  110,  for 
a  discharge.  In  the  schedule  to  such  petition  his  interest  under  the 
present  will,  and  also  the  proviso  against  alienation,  were  specially 
referred  to.  Upon  this  petition  a  vesting  order  was  made,  dated  the 
17th  December,  1849.  The  defendant  English  was  the  assignee  un- 
der that  order.  The  claim  was  filed  by  Martha  Ann  Rochford  and 
her  husband  against  the  trustees  of  the  will,  the  assignee  in  insolven- 
cy, and  the  infant  Richard  Rochford  the  younger,  insisting  that  the 
interest  of  Richard  Rochford  the  elder  had  ceased  by  reason  of  his 
insolvency,  and  that  under  the  events  which  had  happened  the  plain- 
tiffs were  entitled  to  have  960/.  consols  (being  one  moiety  of  1900/., 
the  share  of  the  3800/.  belonging  to  Richard  Rochford  the  elder  and 
his  family)  paid  over  to  them,  and  to  have  the  remaining  950/.  con- 

6* 
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8oIs  brought  into  court  to  be  secured,  waiting  the  contingency  of 
Richard  Kochford  the  younger  attaining  twenty-one. 

7%e  Solicitor* General  (Sir  W.  P.  Wood)  and  Shebbeare^  for  the 
plaintiffs,  contended  that  insolvency  was  one  of  the  events  upon  which 
the  interest  of  Richard  Rochford  the  elder  was  to  cease,  and  cited 
Brandon  v.  Aston^  2  Y.  &  C.  C.  C.  24;  7  Jur.  10. 

[Turner,  V.  C.  In  Shee  v.  Hale^  13  Ves.  404j  the  distinction  was 
first  established  between  bankruptcy  and  insolvency,  the  one  being  an 
involuntary,  the  other  a  voluntary,  alienation.] 

ChurchiU  v.  Marks,  1  Coll.  441 ;  Dommeit  v.  Bedford,  6  T.  R.  684; 
Cooper  V.  Wyait^  5  Mad.  484 ;  MaHin  v.  Margham,  14  Sim.  230-233 ; 
Lear  v.  Leggait,  1  Russ.  &  M.  690-694 ;  Pym  v.  Lockyer,  12  Sim. 
397 ;  Rishton  v.  Cobb,  5  My.  &  C.  162 ;  4  Jur.  261 ;  Yamold  v.  Moor- 
house,  1  Russ.  &  M.  361 ;  and  Wilkinson  v.  Wilkinson,  3  Swanst 
515,  were  also  cited. 

Tripp,  for  the  assignees,  claimed  the  share  of  the  insolvent,  Richard 
Rochford  the  elder,  as  not  having  been  well  given  over  by  the  will  on 
his  insolvency,  and  cited  Bradley  v.  Peixoto,  3  Ves.  324 ;  In  re  Dick- 
soris  Trust,  1  Sim.  N.  8.  37 ;  s.  c.  1  Eng.  Rep.  149 ;  and  Ross  v.  Ross, 
IJ.  &  W.  155. 

/.  Bailey,  for  the  trustees. 

De  Oez,  for  the  defendant  Richard  Rochford  the  younger,  in  the 
same  interest  as  the  plaintifis.  (In  the  course  of  his  argument  he 
observed,  that  the  key  to  what  was  said  in  Rishton  v.  Cobb,  5  My.  & 
C.  153,  was  to  be  found  in  what  had  previously  been  stated  at  p.  152. 
There  was  no  gift  over  on  death,  &c.,  because,  as  had  been  stated  at 
p.  152,  the  gift  of  the  dividends,  being  unlimited  in  duration,  amount- 
ed to  a  gift  of  the  capital ;  to  which  observation  the  Vice- Chancellor 
assented.)  The  words  in  the  clause  determining  the  life  interests 
given  to  the  wife  and  sons,  "  as  if  they  were  dead,"  "  as  if  they  were 
not  mentioned  in  this  my  will,"  must  be  read  reddendo  singula  sin- 
gtUis. 

Shebbeare,  in  reply. 

February  12.  Turner,  V.  C,  after  stating  the  facts  of  the  case, 
and  reading  the  will  and  proviso  already  set  out.  Under  these  cir- 
cumstances, it  was  contended  by  the  plaintiffs,  and  by  the  defendant 
Richard  Rochford  the  younger,  that  the  insolvent's  interest  has 
ceased,  and  that  the  plaintiffs  are  absolutely,  and  Richard  Rochford 
the  defendant  is  contingently,  entitled  to  the  1900Z.,  in  which,  but  for 
his  insolvency,  Richard  Rochford  the  elder  would  have  had  a  life  in- 
terest But  the  assignee  claims  to  be  entitled  during  the  life  of  the 
insolvent.  In  determining  this  question,  the  first  point  is,  to  see 
whether  there  are  any  fixed  rules  to  guide  the  determination  of  the 
'Court ;  and  on  examination  of  the  cases  there  appear  to  be  two  rules 
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laid  down  which  are  applicable,  and  sufficient  to  govern  the  present 
case :  first,  that  property  cannot  be  given  for  life,  any  more  than  ab- 
solutely, with  any  restriction  upon  alienation,  and  that  any  such  re- 
striction is  void  if  annexed  to  a  life  estate,  just  as  much  as  if  annex- 
ed to  an  estate  in  fee ;  and,  secondly,  that  although  a  life  estate  be 
expressly  given  by  the  first  part  of  the  will,  it  may  be  well  determined 
by  an  apt  limitation  over  in  the  subsequent  part  of  the  will.  The  first 
proposition  is  fully  supported  by  Brandon  v.  Itobinson^  18  Ves.  429,  and 
Graves  v.  Dolphin^  1  Sim.  67,  in  both  which  cases  there  were  estates  for 
life  given,  with  a  restriction  on  alienation,  but  no  gift  over  on  alienation; 
and  the  doctrine  laid  down  in  these  cases  has  not  been  contravened  by 
any  subsequent  decisions.  The  second  proposition,  that  a  life  estate 
may  be  determined  by  an  apt  limitation  over,  is  equally  well  settled. 
I  need  only  refer  to  the  cases  of  Wilkinson  v.  Wilhinson^  Cooper  v. 
WyaU^  Brandon  v.  Aston^  and  Churchill  y.  Marks.  It  was  said  at  the 
bar,  indeed,  that  a  limitation  over  was  unnecessary ;  and  the  case  of 
Dickson^ s  Trust  was  relied  on.  I  do  not  think  it  necessary  to  decide 
the  point  at  present,  but  I  do  not  understand  the  case  of  Dicksoris 
2Vust  as  deciding  that  a  life  interest  may  be  well  determined  merely 
by  a  proviso  that  it  should  cease  in  a  certain  event,  without  any  gift 
over  being  made.  The  true  rule  is,  that  the  court  must  collect  the 
testator's  intention,  whether  the  intention  is  that  the  life  interest 
should  continue  or  not,  from  the  whole  wilL  We  must  look  to  the 
primary  disposition  to  see  what  estate  the  testator  intended  to  give, 
and  to  the  ulterior  disposition  to  see  in  what  events  it  is  given  over. 
If  the  court  finds  that  there  is  a  limitation  over,  and  that  it  meets  the 
event  in  which  the  primary  disposition  was  to  cease,  then  it  is  clear 
that  the  testator  did  not  intend  the  life  estate  to  continue.  If  the 
court,  on  examination,  finds  that  the  limitation  over  does  not  meet 
the  event  in  which  the  previous  gift  was  to  cease,  then  there  is  no 
sufficient  evidence  of  the  testator's  intention  that  the  life  interest 
should  determine.  This  takes  away  all  difficulty,  and  falls  in  with 
the  case  of  Dommett  \.  Bedford^  in  which  there  was  no  gift  over,  but 
a  proviso /br  cesser)  but  it  would  be  difficult  to  argue  that  more  force 
was  due  to  a  gift  over  than  to  a  proviso /or  cesser^. 

Some  expressions  of  Lord  Eldon  in  the  case  of  Brandon  v.  Robith 
son  have  been  the  subject  of  remark,  and  a  few  observations  upon 
them  may  therefore  be  proper.  "  A  disposition  to  a  man  until  he 
shall  become  bankrupt,"  his  lordship  says,  '^  and  after  his  bankruptcy 
over,  is  quite  a  different  thing  from  an  attempt  to  give  it  to  him  for 
his  life,  with  a  proviso  that  he  shall  not  sell  or  alien  it.  If  that  con- 
dition is  so  expressed  as  to  amount  to  a  limitation,  reducing  the  in- 
terest short  of  a  life  estate,  neither  the  man  nor  his  assignees  can  have 
it  beyond  the  period  limited."  Now,  I  do  not  understand  Lord  El- 
don here  to  say  that  the  law  will  not  permit  of  a  proviso  determining 
the  previous  gift     On  the  contrary,  he  expressly  says,  that  if  the  pro- 

» 

^  In  Dommett  v.  Bedford  the  testator  bequeathed  his  real  estates  charged  with  certain 
annuities,  ^th  a  proTiso  that  they  should  cease  on  alienation.  It  was  not  so  expressed, 
but  of  coune  the  cesser  would  enure  for  the  benefit  of  the  deyisee. 
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viso  be  so  expressed  as  to  reduce  the  interest  previously  given  to  one 
short  of  a  life  estate,  neither  the  man  nor  his  assigns  shall  have  it 
beyond  the  period  for  which  the  gift  is  limited.  Lord  Eldon  then 
passes  to  the  case  of  Foley  v.  Bumell^  and  the  old  law  on  the  sub- 
ject, and  entering  on  the  question,  whether  the  interest  was  assign- 
able by  the  commissioners  in  bankruptcy,  he  says,  "  To  prevent  that, 
it  must  be  given  to  somebody  else."  But  this  does  not  mean  that  in 
all  cases  there  must  be  a  gift  over,  but  that  under  that  particular  will 
the  assignees  must  take  the  life  interest  of  the  bankrupt,  in  the  ab- 
sence of  any  gift  over.  This  seems  clear,  both  from  what  precedes 
and  from  what  follows  the  particular  gift  But  without  determining  • 
whether  a  gift  over  be  in  all  cases  necessary,  I  am  of  opinion  that  in 
this  case  the  testator  has  not  merely  provided  for  the  cesser  of  the  life 
interest,  but  has  made  a  valid  gift  over.  Some  effect  must,  if  possi- 
ble, be  given  to  all  the  words  of  the  will ;  and  if  I  were  to  hold  other- 
wise in  this  case,  no  effect  would  be  given  to  the  proviso  following 
the  previous  gift  for  life.  Some  observations  were  made  on  the  terms 
in  which  this  proviso  was  framed ;  but  on  looking  to  the  previous 
part  of  the  will,  as  well  as  to  the  ulterior  provisions,  I  think  there  is 
no  difficulty,  if  we  refer  the  different  expressions,  "  as  if  the  same  had 
not  been  mentioned  in  or  made  part  of  this  my  will,"  and  "  as  if  my 
said  wife  or  either  of  my  sons  were  then  dead,"  to  the  different  per- 
sons and  the  different  events  to  whom  and  upon  which  the  interests 
are  given  over  in  the  previous  part  of  the  will.  I  am  also  of  opinion 
that  the  event  which  has  occurred  is  an  event  which  the  testator  in- 
tended should  determine  the  interests  given  in  the  previous  part  of 
the  will.  I  think  that  the  views  I  have  thus  taken  are  in  accordance 
with  Brandon  v.  Aston  and  Sftee  v.  Hale^  and  are  not  affected  by  Lear 
V.  Legffatt  and  Pym  v.  Lockyer.  A  learned  text- writer  has  expressed 
some  doubt  as  to  the  soundness  of  the  distinction,  taken  in  SAee  v. 
Hale  and  other  cases,  between  alienation  under  a  bankruptcy  and 
under  an  insolvency,  but  I  see  no  reason  for  the  doubt.  The  con- 
clusion is,  that  the  life  interest  of  the  insolvent  is  determined,  and  the 
only  remaining  question  is,  whether  the  capital  should  be  now  di- 
vided. I  think  that  the  capital  is  not  yet  divisible  ;  for  the  determi- 
nation of  the  life  interest  does  not  alter  the  class  who  are  to  take  on 
that  event ;  and  a  division  of  the  fund  at  the  present  time  might  car- 
ry it  beyond  its  objects,  for  after-born  children  will  be  equally  entitled 
to  come  in.  Therefore  Mrs.  Rochford,  the  plaintiff,  takes  under  the 
will  a  vested  interest  in  one  moiety  of  the  1900/.,  and  the  defendant 
Richard  Rochford  the  younger  takes  a  contingent  interest  in  the  other 
moiety,  depending  on  his  attaining  twenty-one  years ;  but  both  these 
interests  would  open,  so  as  to  receive  after-born  children  (if  any)  be- 
coming entitled  under  the  will.  These  interests  will  be  on  the  same 
footing  as  vested  interests  in  a  fund  which  is  subject  to  a  power  of 
appointment,  and  which  are,  therefore,  liable  to  be  divested  on  the 
exercise  of  that  power ;  in  which  case  the  parties  entitled  to  the  vest- 
ed interests  are  entitled  to  the  dividends  and  interest  in  the  mean- 
time. The  fund  will,  therefore,  be  brought  into  court,  and  kept  en- 
tire' 


COURTS  OF  CHANCERY,  1852.  69 

Feane  v.  Cole. 

Pearse  v.  Cole.^ 

Haixzh  9,  1852. 

Next  Friend —  Solicitor —  Costs. 

.  Where  a  motion  is  made  on  behalf  of  a  married  woman,  without  a  next  friend  being  named, 
the  court  has  jarisdiction  to  make  the  solicitor  who  gave  the  instmctions  for  the  motion 
pa/  the  costs  of  it 

A  SUIT  relating  to  property  to  which  E.  L.  B.  Pearae  was  entitled 
in  right  of  his  wife  having  become  abated,  a  bill,  purporting  to  be  a 
bill  of  revivor,  had  been  filed  by  Mr.  B.,  a  solicitor,  in  the  names  of 
E.  L.  B.  Pearse  and  Mary  Pearse  his  wife,  and  Thomas  Parker  and 
T.  C.  Parker,  as  plaintiffs,  and  the  usual  order  oi  revivor  made  upon 
it  Messrs.  Y.  &  G.,  also  solicitors,  had  previously  filed  a  bill  in  the 
name  of  Mary  Pearse,  by  her  next  firiend,  purporting  to  be  a  bill  of 
revivor,  which  appeared  to  be  in  other  respects  also  defective,  and 
they  now  gave  notice  to  Mr.  B.  that  the  court  would  be  moved  by 
counsel  for  Mary  Pearse,  that  the  bill  filed  by  Mr.  B.  might  be  taken 
off  the  file,  the  same  having  been  filed  without  the  authority  of  the 
said  Mary  Pearse,  and  that  the  order  and  decree  of  revivor  might  be 
discharged,  and  that  the  costs  of  the  suit,  including  the  costs  of  this 
application,  might  be  paid  by  Mr.  B. 

(7.  P.  Cooper  and  Jolliffe  now  moved  accordingly. 

Karslake,  instructed  by  Mr.  B.,  for  the  plaintiffs,  objected  that  Mrs. 
Pearse,  being  covert,  could  not  make  any  application,  and  that  a 
next  friend  ought  to  be  named  on  the  notice  ;  otherwise,  if  the  mo- 
tion was  dismissed  with  costs,  it  would  not  be  possible  to  recover  the 
costs ;  besides  which,  their  suit  was  regularly  constituted,  and  the  suit 
of  Messrs.  Y.  &  G.  was  irregular,  and  no  order  of  revivor  could  be 
obtained  upon  it.  The  only  order  the  court  could  make  would  be  to 
dismiss  this  motion,  with  costs,  to  be  paid  by  Messrs.  Y.  &  G.  Coz 
V.  Macnamara^  1  Hog.  78.  The  court  has  jurisdiction  to  make  such 
an  order  against  the  solicitor.  Fawks  v.  Pratt^  1  P.  Wms.  593 ;  Ijz 
parte  Ouihbertj  1  Mad.  78 ;  Cockle  v.  Whitings  Russ.  &  M.  43 ;  JQc 
parte  Simpson^  15  Ves.  476 ;  Bennett  v.  Vade^  2  Atk.  324 ;  Cook  v. 
Bromhead^  16  Ves.  134 ;  Aubrey  v.  AspinaU^  Jac.  441. 

Prior  and  Winstanley^  for  other  parties. 

(7.  P.  Cooper^  in  reply,  asked  for  leave  to  amend  the  notice  of  mo- 
tion, by  making  it  in  the  name  of  a  next  friend. 

KiNDERSLEY,  V.  C,  howcvcr,  refused  to  do  this,  as  it  would 
not  put  the  party  in  a  better  position,  for.  the  motion  must  be  dis- 
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missed  in  any  case.  The  plaintiff  Pearse  has  or  had  an  interest 
•which  formerly  existed  in  right  of  his  wife  ;  therefore  the  original  bill, 
in  which  they  were  plaintiffs,  was  properly  filed  by  them.  This  ap- 
plication was,  however,  made  by  the  wife,  without  a  next  friend,  to 
take  this  bill  off  the  file,  on  the  ground  that  it  had  been  filed  without 
her  authority,  and  to  compel  the  solicitor  to  pay  the  costs ;  therefore  that 
latter  part  of  the  motion  could  not  succeed,  as  the  solicitor,  having 
been  engaged  in  the  original  suit,  had  a  right  to  file  such  a  bill.  The 
motion  then  being  to  be  dismissed,  the  court  would  have  to  dismiss 
it  with  costs,  if  made  on  behalf  of  a  person  capable  of  paying  costs ; 
but  Mrs.  Pearse,  being  a  married  woman,  could  not  pay  costs,  still 
less  could  she  pay  costs  to  herself  and  her  husband,  who  were  the 
plaintiffs.  But  the  parties  against  whom  the  motion  is  directed  had 
a  right  to  costs,  and  his  honor  had  never  had  a  doubt  as  to  the  gene- 
ral jurisdiction  of  the  court  to  make  a  solicitor  who  made  a  motion 
without  authority  pay  the  costs.  The  only  doubt  is,  whether,  ac- 
cording to  the  present  practice,  his  honor  should  make  this  order  on 
the  present  application,  or  whether  it  ought  to  be  the  subject  of  a 
separate  application.  His  honor  was  satisfied  that  the  proper  course 
was  to  dismiss  the  motion,  and  that  the  solicitor  who  made  the  mo- 
tion was  to  pay  the  costs.  It  did  not,  however,  appear  to  be  neces- 
sary that  the  court  should  think  that  the  solicitor  had  acted  firom  im- 
proper motives,  as  he  might  have  acted  either  from  inadvertence  or 
ignorance,  and  he  would  stiU  be  compelled  to  pay  the  costs. 


Long  v.  Watkinson  —  Long  v.  Long.^ 

February  19,  20,  1852. 

Will —  Ckmstruction —  Gift  to  Executors. 

A,  by  his  will,  directed  his  executors  to  pay  over  all  the  residue  of  his  property  to  B ;  but  in 
case  of  B's  death,  then  to  pay  over  the  same  to  "  the  executors  or  executrixes  which  B  by 
her  will  might  appoint "  B  died  before  A,  having  by  her  will  given  the  residue  of  her 
property  to  C,  and  appointed  D  her  executrix :  — 

Udd^  on  a  bill  filed  by  D  against  C,  that  D  took  the  residue  of  A's  cstAte  as  part  of  the  per- 
sonal estate  of  B,  and  that  he  was  to  hold  it  upon  the  trusts  and  for  the  purposes  of  B's  will. 

William  Long,  by  his  will,  dated  the  2d  November,  1848,  gave 
and  bequeathed  to  one  George  Sandeman,  and  his  sister  Mary  Fowler, 
and  his  sister-in-law,  the  plaintiff,  Mary  Long,  all  the  property  to 
which  he  should  be  entitled  at  his  decease,  and  declared  his  will  as 
follows :  —  "  And  my  instructions  to  my  executor  and  two  executrixes 
are,  that  they  do  pay  out  of  the  above  my  just  debts  and  funeral  expen- 
ses, the  expenses  of  proving  this  my  will,  likewise  my  servants'  wages, 
also  a  legacy  of  20/.  to  my  executor,  and  a  legacy  of  20/.  to  my  execu- 
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trix,  Mrs.  Mary  Long ;  and  that  they  then  pay  over  all  the  residue  and 
remainder  of  my  estate  and  effects  to  my  sister,  Mrs.  Mary  Fowler,  my 
other  executrix ;  but  in  case  of  my  said  sister's  death,  my  instruc- 
tions are,  then  to  pay  over  all  the  residue  and  remainder  of  ray  estate 
and  effects  to  the  executors  <*  executrixes  which  my  said  sister,  Mrs. 
Mary  Fowler,  by  her  will  may  appoint "  Mrs.  Mary  Fowler,  the 
said  testator's  said  sister,  died  on  the  1st  January,  1849,  in  the 
lifetime  of  the  said  testator,  and  by  her  will,  dated  the  28th  December, 
1846,  gave  and  bequeathed  the  residue  of  her  property  to  the  defend- 
ant, Isabella  Watkinson,  and  appointed  the  plaintiff,  the  said  Mary 
Long,  her  sole  executrix.  The  testator,  William  Long,  died  on  the 
25th  January,  1849,  and  on  the  22d  February,  1849,  his  will  was 
proved  by  the  plaintiff  alone,  George  Sandeman  having  renounced 
probate ;  and  on  the  28th  Februaiy,  1849,  the  will  of  the  said  Mary 
Fowler,  the  testator's  sister,  was  also  proved  by  the  plaintiff.  Under 
these  circumstances,  Mary  Fowler,  the  sister  of  the  said  testator,  hav- 
ing predeceased  her  brother,  a  question  arose  as  to  the  parties  who 
were  beneficially  entitled  under  the  residuary  gift  in  the  testator's  will ; 
and,  accordingly,  the  plaintiff,  the  executrix  under  both  wills,  filed  her 
bill  against  Isabella  Watkinson,  the  residuary  legatee,  under  the  will 
of  Mary  Fowler.  By  the  decree  made  on  the  hearing  of  the  cause,  it 
was  referred  to  the  Master  to  ascertain  who  were  next  of  kin  of  the 
testatrix,  Mary  Fowler,  living  at  her  death,  and  at  the  (Jeath  of  the 
testator,  William  Long.  The  Master,  by  his  report,  found  that  at 
the  death  of  the  testatrix,  her  brother,  the  said  testator,  WiUiam  Long, 
was  her  sole  next  of  kin ;  and  that  at  the  death  of  the  said  testator, 
William  Long,  certain  parties,  mentioned  in  his  said  report,  were  her 
sole  next  of  kin.  A  supplemental  bill  having  been  filed  against  the 
parties  whom  the  Master  had  so  found  to  be  the  next  of  kin  of  the 
said  Mary  Fowler  at  the  death  of  the  testator,  the  supplemental  suit 
now  came  on  to  be  heard  at  the  same  time  with  the  original  cause, 
on  further  directions.  The  questions  were  —  first,  whether  the  execu- 
trix of  Mary  Fowler  took  beneficially ;  secondly,  if  not,  whether  she 
was  a  trustee  for  the  residuary  legatee  of  Mary  Fowler,  or  for  her 
next  of  kin. 

Kenyan^  Parker^  and  Shebbeare,  for  the  plaintiff,  claiming  benefi- 
cially. This  case  differs  from  Palin  v.  Hills,  1  My.  &  K.  470,  in  the 
omission  of  the  word  "  administrators. "  [They  cited  Evans  v.  Charles, 

1  Anst  128;    Price  v.   Strange,  6  Mad.  159;   Sanders  v.  Franks, 

2  Mad.  147 ;  Palin  v.  Hills,  1  My.  &  K.  470 ;  Muse  v.  Oldmeadow, 
5  Law.  J.  Rep.  (n.  s.)  Chanc.  300 ;  and  Wallis  v.  Taylor,  8  Sim.  241.] 

Lloyd  and  Hardy,  for  the  residuary  legatee. 

RoMiLLY,  M.  R.  You  need  not  argue  against  the  executrix  taking 
beneficially,  as  I  am  of  opinion  that  she  does  not  My  present  im- 
pression is,  that  the  personal  representative  of  Mary  Fowler  takes, 
but  as  part  of  her  assets.  This,  however,  is  subject  to  what  may  be 
said  for  the  next  of  kin.  I  think  the  case  of  Evans  v.  Charles  has 
been  overruled. 
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Lee  and  Eddis^  for  some  of  the  next  of  kin. 

Roundell  Palmer^  for  others. 

RoMiLLY,  M.  R.  Evans  v.  Charles  has,  after  being  doubted 
a  considerable  time,  been  overruled  by  several  authorities,  and  I 
think  the  executrix  does  not  take  beneficially,  but  as  trustee.  The 
question  is,  on  what  trusts  does  she  take  ?  Now,  I  am  not  construing 
the  will  of  the  testatrix,  but  of  the  testator.  The  executrix  is  a  trustee 
to  administer  according  to  the  will  of  the  testator.  If  no  trust  is  ex- 
pressed in  the  first  will,  she  must  hold  it  on  the  trust  expressed  in  the 
second  will.  Neither  the  residuary  legatee  nor  the  next  of  kin  can  take 
as  persofkB  designatce^  but  the  case  is  the  same  as  if  the  testatrix  had 
conveyed  her  property  by  deed  upon  trusts,  and  the  testator  had  given 
his  property  upon  the  trusts  of  that  deed.  I  think,  therefore,  that  the 
residuary  legatee  takes  the  property,  but  she  takes  it  as  forming  part 
of  the  property  of  the  testatrix.  The  residuary  is  not  persona  desig' 
nata,  but  one  of  the  cestuis  que  trust  of  the  will  of  the  testator.  1 
cannot,  in  substance,  distinguish  this  case  from  Palin  v.  Hills^  but  I 
cannot  reconcile  Palin  v.  BSXls  with  Daniel  v.  Dtuiley,  1  Ph.  1,  and 
other  cases  of  that  class  ;  and  I  think  the  proper  construction  of  the 
testator's  will  is,  that  he  has  directed  his  property  to  go  to  the  trustees 
of  his  sister's  will,  to  be  administered  as  her  estate.  The  result  is,  that 
the  fund  is  to  go  to  the  executrix ;  and,  if  the  debts  and  legacies  are 
paid,  the  residuary  legatee  will  be  entitled.  The  costs  of  all  parties 
must  be  paid  out  of  the  fund ;  those  of  the  plaintiff  as  between  soli- 
citor and  client 


The  Great  Western  Railway  Company  v.  Rushout  &  others.^ 

FebmazySO,  1852. 

Injunction  to  restrain  the  Use  of  Name^  Seal,  Funds^  and  Credit  of 
Railway  Company  in  making  an  application  to  Parliament  —  Parties. 

The  G.  W.  Railway  Company  having  become  largely  implicated,  bv  the  authority  of  rarions 
acts  of  parliament,  in  the  proceedings  of  the  0.,  W.,  and  W.  Railway  Company,  and  sub- 
ject to  heavy  liabilities  for  them,  and  by  the  like  authority  having  taken  shares  in  the  lat- 
ter company  in  the  names  of  trustees  for  themselves,  and  appointed  six  of  their  own 
directors  to  be  directors  of  the  O.,  W.,  and  W.  Company,  the  directors  of  this  latter  com- 
pany  appointed  a  general  purposes  committee,  of  which  none  of  the  directors  of  the  G.  W. 
Company  were  members,  and  passed  a  resolution  that  the  proceedings  of  this  committee 
should  be  kept  from  the  knowledge  of  the  seneral  board  of  directors  of  the  company ;  and 
shortly  afterwards,  on  the  25th  November  last,  a  notice  was  published  in  the  London  Ga- 
zette of  an  intended  application  to  parliament  to  enable  the  0.,  W.,  and  W.  Company  to 
make  an  extension  line,  which  was  mconsistent  with  the  interests  of  the  G.  W.  Company. 
In  Februaiy  last  the  G.  W.  Company  filed  a  bill  for  an  injunction  to  restrain  the  0.,  W^ 
and  W.  Company  and  their  directors,  other  than  those  who  were  directors  of  the  G.  W. 
Company,  from  using  the  [name,  seal,]  funds,  and  moneys,  of  the  O.,  W.,  and  W.  Com- 
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pony  in  or  towards  paTment  of  the  costs  occasioned  by  the  new  scheme,  or  in  promoting 
the  said  bill,  or  any  other  bill  for  the  like  puiposcs ;  [and  also  from  introducing  or  soli- 
citing the  said  bill,  or  any  other  bill  for  the  like  purposes,  or  using  the  name  or  seal  of 
the  said  0.,  W.,  and  W.  Company  for  the  introducing  or  soliciting  of  such  bill,]  and  from 
entering  into  any  contracts,  in  the  name  or  on  behalf  of  the  0.,  W^  and  W.  Company, 
with  reK:rcncc  to  the  said  or  any  like  scheme,  or  to  the  said  bill,  or  any  other  bill  for  the 
like  purposes ;  and  from  excluding  the  said  six  G.  W.  Directors,  or  any  of  them,  or  any 
other  ot  the  G.  W.  directors,  from  access  to  any  information  concerning  the  proposed 
scheme  and  the  promotion  of  the  said  bill ;  and  from  excluding  the  said  six  directors  from 
full  participation  in  and  management  of  the  affairs  of  the  0.,^^>}  and  W.  Company,  and 
from  access  to  their  books,  papers,  &c  -,  and  fVom  receiving  full  information  ot  the  pro- 
ceedings  of  every  committee  of  the  company's  directors.  To  this  bill  the  persons  who  field 
shares,  as  registered  owners  thereof,  in  trust  for  the  G.  W.  Company,  were  made  defend- 
ants.   The  injunction  was  granted,  omitting  the  words  placed  between  brackets :  — 

Hdd,  that  the  suit  was  properly  framed,  and  that  the  G.  W.  Company,  though  only  equi- 
table shareholders,  could  file  this  bill  as  plaintiffs,  making  their  trustees  of  those  shares 
defendants. 

In  the  spring  of  1844  a  project  was  originated  for  forming  a  rail- 
way communication  between  South  Staffordshire  and  London  by  a 
line  from  Wolverhampton,  by  Worcester,  to  unite  with  the  Gh-eat 
Western  Railway  at  Oxford,  and  the  Great  Western  Company 
agreed  to  concur  with  the  original  promoters  in  carrying  out  this 
scheme;  and  accordingly  a  provisional  agreement,  dated  the  15th 
August,  1844,  was  entered  into  between  the  directors  of  the  Great 
Western  Railway  Company  and  the  committee  of  management  of 
the  Oxford,  Worcester,  and  Wolverhampton  Railway  Company, 
whereby  the  Great  Western  Company  agreed  to  render  assist- 
ance to  the  project  upon  certain  conditions.  That  agreement  was 
modified  by  another,  dated  the  20th  September,  1844,  the  effect  of 
which,  as  stated  in  the  prospectus  of  the  new  company,  was,  that  the 
Great  Western  Company  would,  on  certain  conditions,  guarantee 
3/.  IO5.  per  cent,  per  annum  on  the  estimated  capital,  with  half  the 
surplus  profits  to  the  subscribers.  The  subscribers'  agreement  of  the 
new  company  was  afterwards  executed,  and  it  provided  that  the  com- 
pany might  make  further  agreements  with  the  Great  Western  Com- 
pany to  carry  the  aforesaid  two  agreements  into  effect,  with  such 
modifications  as  might  be  advisable.  On  the  18th  February,  1845,. 
the  general  half-yearly  meeting  of  the  Great  Western  shareholders- 
authorized  the  cfirectors  to  apply  to  parliament  for  the  construction- 
of  the  new  line  of  railway.  The  Oxford,  Worcester,  and  Wolver- 
hampton Company  was  incorporated  in  1845  by  an  act  of  that  year,, 
by  sect  30  whereof  it  was  enacted,  that  the  capital  of  the  company 
should  be  1,500,000/. ;  by  sect  5  the  number  of  shares  were  to  be 
30,000,  of  50/.  each.  By  sect  9  the  company  were  authorized  to  borrow 
500,000/.  when  the  whole  of  their  capital  was  subscribed  for  and  one 
half  paid.up.  By  sect  11  the  Great  Western  Company  were  authoriz- 
ed to  subscribe  towards  and  become  shareholders  in  the  undertaking,  to> 
any  extent  not  exceeding  750,000/.  By  sect.  12  the  Great  Western  Com- 
pany might,  out  of  their  corporate  funds  or  annual  revenue,  guaran- 
tee interest  after  a  rate  not  exceeding  5/.  per  cent  on  the  shares  they 
might  subscribe  for  as  therein  mentioned,  for  such  periods  and  upoa 
such  conditions,  as  to  the  redemption  of  such  shares  as  the  holder  for 
the  time  being  of  those  shares,  or  the  parties  in  whose  bands  they 

VOL.  X.  7 


74  COURTS  OF  CHANCERY,  1852. 

The  Great  Western  Railway  Company  v.  Bushont 

^^^^^^^—  ■■■  ^     •^     m        II         ■■■i.i  ■,■1    ■■■■iM  ■  ■■■  ^—»  ■■■-  ■■■■^■.         ■  m^  m  ■  ^ 

were  placed  as  a  security,  might  agree  upon.  By  sect.  13,  at  all  special 
general  meetings  of  the  company  the  Great  Western  Company  might 
vote  in  respect  of  the  shares  held  by  them,  by  any  shareholder  for  that 
purpose  deputed  by  them,  except  as  to  any  question  of  the  sale  or 
lease  of  the  railway  to  the  Great  Western  Company,  or  as  to  the 
working  or  using  thereof  by  them.  By  sect  15  the  number  of  direct- 
ors was  to  be  fifteen,  of  whom  six  should  be  appointed  by  the  Great 
Western  Company,  the  rest  by  the  new  company.  By  sect  16  the 
provisions  of  the  Companies  Clauses  Consolidation  Act.,  as  to  the 
election  or  removal  of  durectors,  were  not  to  apply  to  the  directors  so 
appointed  by  the  Great  Western  Company.  Sect  16  regulated  the 
appointment,  &c.  of  such  directors,  who,  by  sect  23,  were  not  to  be 
reduced  in  number  except  with  the  consent  of  the  Great  Western  Com- 
pany. The  statute  then  determined  the  line  of  the  new  railway,  and 
that  it  should  be  on  the  broad  gauge,  and  in  certain  parts  on  the  nar- 
row gauge  also.  By  sect  94  the  Great  Western  Company  and  the 
new  company  were  made  liable  to  the  commissioners  of  the  naviga- 
tion of  the  Severn  to  indemnify  them  against  damage  occasioned  by 
loss  of  their  tolls  to  a  certain  amount  Sect  95  provided  that  the 
companies  should  be  severally,  as  well  as  jointly,  liable  to  the  pay- 
ments thereby  imposed  upon  them  both.  Sects.  99  to  105,  inclusive, 
regulated  the  liability  of  both  companies  with  respect  to  the  aforesaid 
tolls.  Sect  107  provided  that  such  liability  might  be  enforced  as 
therein  mentioned.  Sect  128  authorized  the  Oxford,  Worcester,  and 
Wolverhampton  Company  to  lease  their  line  to  the  Great  Western 
Company,  with  the  approbation  of  three  fifths  of  their  shareholders. 
Sect  129  authorized  the  sale  of  the  line  in  like  manner  to  the  Great 
Western  Company.  Sect  130  empowered  the  two  companies  to 
make  contracts  for  affecting  the  purposes  of  the  act,  and  working  the 
railway,  and  declared  that  all  contracts  made  previously  to  the  act, 
between  the  provisional  committee  of  the  new  company  and  the 
directors  of  the  Great  Western  Company,  with  the  sanction  of  a  gene- 
ral meeting,  should  be  as  valid  and  binding  in  every  respect  as  if  made 
subsequently  to  the  act  and  in  conformity  with  its  provisions.  By 
sect  131,  if  the  new  company  failed  to  complete  their  railways  within 
the  time  thereby  limited,  the  Great  Western  Company  might  finish 
them,  and,  in  certain  events,  might  be  required  by  the  ooBid  of  Trade 
and  compelled  to  do  so.  And  by  sect  132,  in  consideration  of  the 
probable  advantagett  by  this  act  given  to  the  Great  Western  Com- 
pany, they  were,  from  the  passing  thereof,  subjected  to  the  provisions 
of  an  act  of  the  last  preceding  session,  intituled  "  An  Act  to  attach 
certain  Conditions  to  the  Construction  of  future  Railways,"  &c. 
The  Great  Western  Company  took  3600  shares  in  the  new  company, 
in  the  names  of  certain  persons,  as  registered  holders  thereof,  upon , 
trust  for  them,  pursuant  to  an  indenture  dated  the  23d  March,  1848, 
and  the  Great  Western  Company  paid  180,000/.  in  respect  of  such 
shares,  and  they  also  appointed  six  members  of  their  own  body  direct- 
ors of  the  new  company,  under  the  authority  of  the  aforesaid  "act. 
The  Oxford,  Worcester,  and  Wolverhampton  Company  appointed 
their  chairman  and  three  other  persons  a  committee  to  negotiate 
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with  the  Great  Weatern  Company  for  a  lease  to  the  latter  company 
of  the  line,  and,  requiring  additional  capital,  they  applied  to  the 
Great  Western  Company  to  enlarge  their  guaranty,  which  they 
agreed  to  do  upon  certain  conditions. 

The  Oxford,  Worcester,  and  Wolverhampton  Amendment  Act, 
1846,  authorized  that  company  to  raise  220,000/.  additional  capital, 
and  to  make  certain  extension  and  branch  lines.     By  an  act  in  1848, 
the  same  company  were  authorized  to  raise  750,000i.  more,  to  enable 
them  to  complete  their  railways.     Certain  alterations  in  the  course 
of  the  said  company's  lines,  so  as  to  effect  a  junction  at  a  particular 
point  with  the  London  and  North-western  Railway,  and  the  creation 
of  additional  capital  for  certain  specified  purposes,  were  authorized 
by  a  deviation  act,  in  1848;   and  it  was   thereby  enacted  that  it 
should  not  be  lawful  for  the  said  company,  out  of  any  money  by  that 
or  any  other  act  authorized  to  be  raised  for  the  purposes  thereof,  to 
pay  or  deposit  any  sum  of  money  which,  by  any  standing  order  of 
either  house  of  parliament  then  in  force,  or  thereafter  to  be  in  force, 
might  be  required  to  be  deposited  in  respect  of  any  application  to 
parliament  for  the  purpose  of  obtaining  any  act  authorizing  the  said 
company  to  construct  any  other  railway,  or  execute  any  other  work 
or  undertaking.     By  their  Amendment  Act  of  1850,  additional  facili- 
ties were  given  to  the  company  for  raising  the  capital  authorized  to 
be  raised  by  the  previous  acts,  and  the  Shrewsbury  and  Birmingham 
Railway  Company,  the  Shrewsbury  and  Chester  Railway  Company, 
and  the  South  Staffordshire  Railway  Company  were  authorized  to 
subscribe  money  to,  and  to  hold  shares  in,  the  Oxford,  Worcester,  and 
Wolverhampton  Company,  as  therein  mentioned;  but  it  was  pro- 
vided that  nothing  in  that  act  contained  should  affect  the  rights,  privi- 
leges, interests,  or  liabilities  of  the  Great  Western  Company  under 
the  previous  acts.    Subsequently  to  the  passing  of  the  last-mentioned 
act,  and  before  the  28th  February,  1851,  the  Oxford,  Worcester,  and 
Wolverhampton  Company  entered  into  an  agreement  with  the  Lon- 
don and  North- Western   Railway  Company,  which  they  were  re- 
strained from  carrying  out  by  an  injunction  granted  on  the  29th  May, 
1851,  in  the  suit  of  Beman  v.  Rufford^  1  Sim.  N.  S.  650;  s.  o.6Eng. 
Rep.  106,  and  to  which  injunction  they  submitted,  without  availing 
themselves  of  the  permission  given  them  to  try  the  validity  of  the  agree- 
ment at  law.     Thereupon  the  last-mentioned  agreement  was  abandon- 
ed, and  another  agreement  was  entered  into  between  the  Great  Western 
Company  and  the  Oxford,  Worcester,  and  Wolverhampton  Company, 
to  the  eft'ect  that  the  latter  company  should  complete  their  undertaking 
between  Wolvercot,  near  Oxford,  and  a  junction  with  the  London 
and  North- Western  Railway,  near  Wolverhampton,  with  a  double 
line  of  broad  guage,  &c.,  and  lease  it,  when  completed,  to  the  Great 
Western  Railway  Company  for  999  years,  upon  certain  terms ;  and 
a  deed  of  mutual  covenants,  embodying  such  agreement,  was  duly 
executed  under  the  common  seals  of  both  companies,  and  on  the  15th 
July,  1851,  the  agreement  was  adopted  at  a  meeting  of  the  share- 
holders in  the  Great  Western  Company  ;  but  it  was  adopted  by  the 
shareholders  in  the  Oxford,  Worcester,  and  Wolverhampton  Com- 
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pany,  subject  to  a  condition  that  a  clause  should  be  added  to  the 
effect  that  the  Great  Western  Company  should  purchase  the  under- 
taking, on  being  requested  to  do  so  by  the  Oxford,  Worcester,  and 
Wolverhampton  Company,  at  any  time  after  four  years  from  the 
date  thereof,  upon  the  terms  and  in  manner  therein  mentioned.  At 
a  meeting  of  the  directors  of  the  Great  Western  Company,  on  the 
25th  September,  1851,  the  Great  Western  Company  resolved  to  inti- 
mate  to  the  Oxford,  Worcester,  and  Wolverhampton  Company  their 
opinion  that  the  terms  of  the  condition  annexed  to  the  agreement 
were  inadmissible,  for  certain  stated  reasons.  At  a  meeting  of  the 
shareholders  of  the  latter  company  on  the  28th  October  last,  the  last- 
mentioned  resolution  of  the*  board  of  directors  of  the  Great  Western 
Company  was  submitted,  and  also  a  reply  thereto  by  the  directors  of 
the  Oxford,  Worcester,  and  Wolverhampton  Company,  to  the  effect 
that  the  agreement  was  rejected,  and  that  three  alternatives  presented 
themselves  —  first,  to  make  no  present  arrangement  with  any  party, 
but  to  endeavor,  in  the  next  session  of  parliament,  to  obtain  an  oppor- 
tunity of  meeting  thd  Great  Western  Company  on  the  merits  of  the 
whole  case  before  a  parliamentary  committee ;  secondly,  to  enter  into 
an  immediate  arrangement  with  the  narrow-guage  companies  north 
of  the  Great  Western  line,  if  possible;  and,  thirdly,  to  apply  to  par- 
liament for  powers  to  obtain  independent  outlets  for  their  traffic,  by 
joining  the  Buckinghamshire  Railway  near  Oxford,  and  the  South- 
eastern and  South-western  Railway  systems ;  and  a  committee  was 
appointed  subsequently  to  consider  what  measures  should  be  taken 
for  promoting  the  company's  interests.  The  bill  in  this  suit  was  filed 
on  the  9th  February,  1852,  by  the  Great  Western  Railway  Company, 
on  behalf  of  themselves  and  all  other  shareholders  in  the  Oxford, 
Worcester,  and  Wolverhampton  Company,  except  such  of  the  de- 
fendants as  were  shareholders  therein,  against  the  directors  of  that 
company,  the  company  itself,  and  the  gentlemen  in  whose  names 
shares  were  standing  as  trustees  thereof  for  the  Great  Western  Com- 
pany, as  defendants,  stating  the  above  facts,  and  that  no  further  com- 
munication had  been  made  to  the  Great  Western  Company;  and 
that  the  funds,  by  the  various  acts  of  the  Oxford,  Worcester,  and 
Wolverhampton  Company  authorized  to  be  raised,  were  not  more 
than  sufficient  to  complete  their  undertaking;  that  a  majority  of  the 
directors  of  the  Oxford,  Worcester,  and  Wolverhampton  Company 
had  lately  determined  to  make  a  narrow-guage  extension  line  from 
Wolvercot,  three  miles  north  of  Oxford,  to  the  line  of  the  South- 
western Railway,  near  Brentford,  and  to  employ  the  name,  seal, 
moneys,  funds,  and  credit  of  their  company  to  obtain  the  necessary 
powers  from  parliament ;  that  several  notices  for  new  bills  had  been 
inserted  in  the  London  Gazette,  in  November  last,  and  in  particular, 
on  the  25th  November,  a  notice  for  a  bill  to  authorize  the  said  exten- 
sion, which  notice  was  signed  by  the  solicitors  of  the  Oxford,  Wor- 
cester, and  Wolverhampton  Company ;  that  the  proposed  extension 
was  illegal,  and  would  be  prejudicial  to  the  interests  of  the  company, 
and  that  the  scheme  for  it  was  without  the  sanction  of  their  share- 
holders ;  that  a  bill  had  been  prepared,  the  proposed  line  surveyed, 
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plans  and  books  of  reference  prepared  and  deposited,  and  notices 
served  on  the  land-owners  along  the  proposed  line,  and  agreements 
entered  into  with  some  of  them ;  all  which  acts  had  been  done  by  a 
majority  of  the  directors  of  the  Oxford,  Worcester,  and  Wolverhamp- 
ton Company;  and  that  they  had  been  improperly  expending  the 
moneys  and  pledging  the  credit  of  the  company  for  these  purposes, 
and  that  they  had  employed  the  company's  name  and  seal  in  promot- 
ing the  bill :  that  the  subscription  contract  for  the  said  extension  was 
colorably  got  up  upon  the  credit  of  the  company:  that  the  one- 
eleventh  part  of  the  capital  subscribed  had  been  deposited,  not  out 
of  the  moneys  of  individual  subscribers  to  the  undertaking,  but  the 
whole,  or  a  large  part  thereof,  out  of  the  funds  of  the  company :  that 
in  the  early  part  of  1851,  the  majority  of  the  board  of  directors  ap- 
pointed themselves  a  committee,  to  be  called  "  The  General  Purposes 
Committee,"  to  the  exclusion  of  the  Great  Western  directors,  and 
delegated  all  their  powers  to,  or  that  all  such  powers  had  been  exer- 
cised by,  such  committee ;  and  that  all  the  acts  of  such  committee,  to 
which  the  directors  named  by  the  Great  Western  Company  were  not 
summoned,  were  illegal  and  void :  that  at  a  meeting  of  the  entire 
board  of  directors  of  the  Oxford,  Worcester,  and  Wolverhampton 
Company,  on  the  28th  January  last,  minutes  of  the  proceedings  of 
the  General  Purposes  Committee  on  the  6th  December,  were  read, 
whereby  it  was  resolved,  that  Mr.  Locke  should  be  appointed  engi- 
neer to  the  said  extension  line  upon  certain  terms,  and  Mr.  Thorp, 
Mr,  Oliveira,  Mr.  Thomas,  and  Major  Tyndale  to  be  a  deputation  to, 
canvass  the  land-owners  on  the  proposed  line ;  and  a  minute  of  pro- 
ceedings taken  on  the  23d  December,  1851,  whereby  Mr.  Fuller  was 
appointed  land  surveyor  upon  certain  terms ;  and  minutes  of  the  24th 
of  the  same  month  of  the  appointment  of  Mr.  Fowler  engineer,  and 
of  a  resolution  that  the  secretary  should  be  authorized  to  ajfiix  the  cor- 
porate seal  to  petitions  to  parliament,  to  subscription  contracts,  and 
all  requisite  documents  for  prosecuting  the  company's  bills  in  the 
ensuing;  session.  At  the  same  meeting  some  of  the  directors  ap- 
pointed by  the  Great  Western  Railway  Company  proposed  and 
seconded  a  resolution  to  the  effect  that  the  introduction  of  the  bill 
being  without  the  knowledge  of  the  shareholders,  and  contrary  to  their 
interests,  the  name,  seal,  moneys,  or  credit  of  the  company  be  not 
used,  appUed,  or  expended  in  any  manner  for  the  purpose  of  pro- 
moting  the  said  biU,  which  resolution  was  negatived,  and  thereupon 
a  protest  of  that  date  was  signed  by  three  of  the  said  directors.  At 
the  same  meeting  it  was  resolved,  that  inasmuch  as  the  position  of 
the  company  rendered  it  desirable  that  the  company  should  take  steps 
which  the  Great  Western  Company  might  deem  hostile,  which  steps 
it  was  desirable  should  not  be  made  known  for  some  time  to  the 
Great  Western  Company,  and  which  could  not  be  attained  so  long 
as  the  Great  Western  directors  sat  at  and  attended  that  board, 
authority  should  be  granted  to  the  Greneral  Purposes  Committee  to 
withhold  their  proceedings  from  confirmation  until,  in  their  estima- 
tion, the  object  desired  rendered  the  withholding  such  minutes  unne- 
cessary.    That  this  resolution  be  brought  before  every  board  meeting, 
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and  at  such  meeting  the  committee  be  requested  to  report  their 
opinion  of  the  propriety  or  impropriety  of  the  confirmation  of  such 
minutes.  The  bill  further  stated  that  the  Great  Western  directors 
were  purposely  excluded  from  the  said  committee,  and  kept  ignorant 
of  all  its  proceedings.  The  bill  charged  that  the  Oxford,  Worcester, 
and  Wolverhampton  Company  would  not  institute  proceedings  in 
their  corporate  capacity  for  the  redress  of  the  aforesaid  grievances ; 
that  the  company  had  no  power  to  raise  capital  except  by  the  said 
acts  of  parliament ;  and  that  such  capital  was  insufficient  for  its  spe- 
cial purposes,  and  the  contribution  of  any  of  their  moneys  towards 
the  said  extension  line  would  be  a  misapplication  thereof,  and  would 
make  it  impossible  for  the  company  to  complete  their  authorized 
works :  and  the  bill  prayed  an  account  of  the  moneys  expended  out 
of  the  funds  of  the  company  about  the  said  extension  scheme,  and 
that  such  moneys  might  be  made  good  by  the  defendants  other  than 
the  Great  Western  directors,  and  that  they  might  indemnify  the  Ox- 
ford, Worcester,  and  Wolverhampton  Company  against  all  engage- 
ments entered  into  by  them  with  reference  to  the  extension  scheme ; 
and  that  the  Oxford,  Worcester,  and  Wolverhampton  Railway  Com- 
pany, and  the  directors  thereof,  might  be  restrained  by  the  injunction 
and  order  of  this  honorable  court  from  using  or  applying  the  name, 
seal,  funds,  and  moneys  of  the  said  Oxford,  Worcester,  and  Wolver- 
hampton Railway  Company  for  or  towards  the  payment  of  any  costs, 
charges,  or  expenses  of,  or  relating  to,  or  in  any  manner  occasioned 
by,  the  scheme  for  the  extension  railway  in  the  bill  filed  in  this  cause 
mentioned,  or  the  soliciting  or  promotion  thereof,  or  the  bill,  as  in  the 
said  bill  mentioned,  introduced,  or  about  to  be  introduced,  into  par- 
liament, as  in  the  said  bill  also  mentioned,  or  in  anywise  connected 
therewith,  or  firom  or  by  reason  of  any  other  bill  or  scheme  for  the 
like  purpose ;  and  also  from  introducing  or  soliciting  the  said  bill,  or 
any  other  bill  for  the  like  purposes,  or  using  the  name  or  seal  of  the 
said  Oxford,  Worcester,  and  Wolverhampton  Railway  Company  for 
the  introducing  or  soliciting  of  such  bill,  and  in  particular  from  entering 
into  any  contracts,  agreements,  or  engagements,  in  the  name  or  on 
the  behalf  of  the  said  Oxford,  Worcester,  and  Wolverhampton  Rail- 
way Company,  with  reference  to  the  said  proposed  undertaking,  or 
any  other  scheme  for  the  like  purpose  or  the  promotion  thereof,  or 
with  reference  to  the  said  bill  or  any  other  bill  for  the  like  purpose, 
or  the  soliciting  or  promotion  of  any  such  bill ;  and  also  from  exclud- 
ing the  said  Samuel  Baker,  Frederick  Pratt  Barlow,  Thomas  Bulke- 
ley,  Richard  Potter,  Henry  Simonds,  and  Thomas  Williams,  or  any 
of  them,  or  any  other  of  the  Great  Western  directors  of  the  said  Ox- 
ford, Worcester,  and  Wolverhampton  Railway  Company,  from  full 
and  free  access  to,  and  inspection  of,  and  obtaining  full  and  complete 
information  touching  and  concerning  all  agreements,  contracts, 
reports,  correspondence,  proceedings,  acts,  matters,  and  things  made, 
done,  received,  passed,  entered  into,  or  had  by  any  of  the  directors  or 
officers,  servants  or  agents  of  the  said  Oxford,  Worcester,  and  Wol- 
verhampton Railway  Company,  relating  to  or  concerning,  or  in  any 
manner  touching  or  connected  with,  the  said  proposed  scheme  or 
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undertaking,  or  the  solicitation  or  promotion  of  the  said  bill,  or  any 
matter  antecedent  or  preliminary  thereto  respectively,  or  conncctea 
therewith  respectively;  and  also  from  excluding  the  said  Samuel  Ba- 
ker, Frederick  Pratt  Barlow,  Thomas  Bulkeley,  Richard  Potter,  Henry 
Simonds,  and  Thomas  Williams,  or  any  of  them,  or  any  other  of  the 
Great  Western  directors  of  the  said  Oxford,  Worcester,  and  Wolver- 
hampton Railway  Company,  from  their  full  and  free  participation  in 
and  management  of  the  affairs  of  the  said  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company,  and  from  full  and  free  access  to 
all  the  books  and  papers  and  proceedings  of  the  same  company,  and 
of  thei.officers,  servants,*^and  agents  thereof,  and  from  receiving  full  in- 
formation in  all  respects  as  to  the  resolutions,  deliberations,  and  pro- 
ceedings of  all  and  every  of  the  committees  of  the  same  board  of 
directors  appointed  and  .to  be  appointed.  The  notice  of  motion  was 
for  an  injunction  in  the  terms  prayed  by  the  bill,  and  affidavits  were 
filed,  the  material  eflect  of  which  is  stated  in  the  arguments  and 
judgment 

Bethell  and  O.  L.  Russell^  for  the  motion, 

Malins  objected  that  the  frame  of  the  suit  was  defective,  because 
the  plaintiffs,  the  Great  Western  Railway  Company,  not  being  regis- 
tered shareholders,  but  only  cesluis  que  tntst  of  shares,  could  not  sue 
on  behalf  of  themselves  and  all  other  shareholders. 

[Parker,  V.  C.  I  think  that  must  be  part  of  your  defence,  and 
not  a  preliminary  objection.] 

Bethell  and  O,  L.  Russell.  The  Great  Western  Company  have 
been  authorized  to  take  shares ;  they  could  hardly  do  so  in  any  other 
way  than  in  the  names  of  trustees  for  themselves.  It  is  sufficient  that 
the  actual  shareholders,  who  are  trustees  for  the  company,  are  defend- 
ants. The  Great  Western  Company  have  a  great  interest  in  the 
undertaking  of  the  Oxford,  Worcester,  and  Wolverhampton  Company, 
and  are,  to  a  certain  extent,  an  integral  part  of  it.  [They  referred  to 
the  11th,  13th,  15th,  38th,  99th,  129th,  and  133d  sections  of  the  act 
of  1845,  and  the  history  of  the  proceedings  until  the  filing  of  this 
bill.]  The  defence  set  up  is  ohieny  an  attempt  to  raise  a  case  of  ac- 
quiescence, by  showing  that  the  Great  Western  Company  had  notice 
of  the  new  scheme  for  some  time  by  the  advertisement  in  the  London 
Gazette.  The  answer  to  that  is,  simply,  that  the  advertisement  did 
not  reveal  by  whom  the  new  scheme  was  being  prosecuted,  and  it  was 
not  until  the  end  of  the  following  January,  that  that  was  discovered, 
and  then  they  filed  their  bill.  The  directors  admit  the  employment 
of  the  money  of  the  company  in  prosecuting  the  new  scheme,  and 
attempt  to  excuse  it  on  the  ground  of  its  being  only  a  temporary  ap- 
plication of  the  money.  That  has  been  answered  by  affidavits  to 
show  that  the  credit  and  funds  of  the  defendants'  company  have  been 
pledged  to  a  most  serious  amount  From  a  very  early  period  it  has 
been  the  habit  of  this  court  to  confine  partnership  moneys  to  the  pur- 
pose for  wliich  they  are  held.     The  court  proceeds  upon  the  same 
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principle  in  the  case  of  large  corporations,  and  will  restrain  by  injune* 
tion  any  attempt  to  divert  any  part  of  the  capital  fund  impressed  with 
the  object  of  fulfilling  a  particular  end.  The  Attorney- General  v.  The 
Corporation  of  Norwich^  16  Sim.  225;  The  Attorney- General  v.  The 
Guardians  of  the  Poor  of  Southampton^  17  Sim.  7 ;  Coleman  v.  Tlie 
Eastern  Counties  Railway  Company^  10  Beav.  1.  And  even  although 
the  new  purpose  is  intimately  connected  with  some  other  which  they 
are  authorized  to  carry  out,  yet  that  connection  will  not  warrant  the 
different  application  of  the  funds.  Munt  v.  The  Shrewsbury  and  Ches- 
ter Railway  Company^  13  Beav.  1 ;  s.  c.  3  Eng.  Rep,  144 ;  Stevens  v. 
The  South  Devon  Railway  Company,  13  Beav.  48 ;  s.  c.  2  En&  Rep* 
138. 

MalinSy  Spencer,  Follett,  and  Bovill,  contra.  The  plaintiffs  are  not 
registered  shareholders ;  and  shareholders  must  be  registered  under 
the  statute  to  be  able  to  fill  that  character  at  aU.  The  Newry  and 
Rostrevor  Railway  Company  v.  Moss,  15  Jur.  437.  There  is  no  pri- 
vity between  the  Oxford,  Worcester,  and  Wolverhampton  Company 
and  the  Ghreat  Western  Company,  and  it  is  absurd  for  the  latter  com- 
pany to  affect  to  sue  on  behalf  of  themselves  and  all  other  sharehold- 
ers except  the  defendants.  One  of  the  objects  of  this  motion  is  to 
prevent  the  company  firom  using  their  name  and  seal  in  applying  to 
parliament  for  new  powers.  This  court  wUl  not  interfere  to  prevent 
them  from  doing  that,  or  from  attempting  to  alter  their  existing  posi- 
tion in  any  way  which  parliament  may  think  proper  to  allow.  Whe- 
ther the  application  be  a  proper  one  or  not,  is  a  question  for  that  tri- 
bunal to  decide.  Ware  v.  T/ie  Grand  Junction  Waterworks  Com* 
pany,  2  Russ.  &  M.  470 ;  Heathcote  v.  The  North  Staffordshire  Rail* 
way  Company,  2  Mac.  &  G.  100 ;  Parker  v.  Tlie  River  Dunn  Navi- 
gation  Company,  1  De  G.  &  S.  192 ;  Hodgson  v.  Earl  Powis,  12  Beav. 
392.  It  was  competent  to  the  company  to  do  all  that  they  have  at- 
tempted, as  matters  of  internal  arrangement ;  and  in  such  case  the 
court  does  not  interfere.  Foss  v.  Harbottle,  2  Hare,  461 ;  Lord  v. 
The  Copper  Miners  Company,  2  Ph.  740.  As  to  the  exclusion  of  the 
Great  Western  directors,  the  General  Purposes  Committee  was  not 
illegal ;  it  was  chosen  by  the  general  board  of  directors  under  the  au- 
thority of  the  94th  and  95th  sections  of  the  Companies  Clauses  Con- 
solidation Act,  and  its  proceedings  were  only  objected  to  by  a  small 
minority ;  and  it  was  immaterial  that  the  Great  Western  directors 
were  not  members  of  it,  and  did  not  approve  of  its  proceedings.  If, 
as  was  stated,  the  proceedings  were  all  uUra  vires,  they  were  void; 
and  how,  then,  could  the  Great  Western  directors  complain  of  being 
excluded  ?  Then  the  Great  Western  Company,  if  ever  they  had  a 
right  to  relief,  have  forfeited  it  by  their  delay  after  they  learned  what 
was  being  done,  which  was  so  great  that  they  must  be  taken  to  have 
acquiesced  in  the  proceedings  of  which  they  now  complain.  They 
are  seeking  now  to  embarrass  the  company,  by  preventing  it  firom 
carrying  out  a  scheme  in  which  it  is  considerably  involved.  The  bill 
is,  in  fact,  before  parliament,  and  the  Oxford,  Worcester,  and  Wol- 
verhampton Company  have  prosecuted  the  matter  so  far,  that  return- 
ing would  be  far  worse  than  going  on. 
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*  Parker,  V.  C,  intimated  that  he  wished  to  hear  a  reply  only 
on  the  question  of  form,  and  as  to  the  injunction  to  restrain  the  use 
of  the  name  and  seal  of  the  company  in  making  their  application  to 
parliament 

Bethell,  in  reply.  The  Great  Western  Company  were  compelled 
to  take  their  shares  in  the  names  of  trustees,  to  secure  a  right  of  vot- 
ing in  respect  of  their  interest  in  them ;  they  have  done  so  strictly 
in  accordance  with  the  power  which  parliament  has  given  to  them, 
and  it  is  absurd  to  say  that,  having  done  so,  they  are  not  to  be  re- 
garded as  having  any  interest  in  the  company.  The  mere  trustees 
of  these  shares  for  them  would  not  have  been  the  proper  persons  to 
file  this  bill.  In  their  character  of  shareholders,  the  Great  Western 
Company  are  subjected  to  very  heavy  liabilities  on  behalf  of  the  Ox- 
ford, Worcester,  and  Wolverhampton  Company ;  they  are  bound  to 
pay  large  sums  of  money  for  them,  even  in  one  event  to  undertake 
the  completion  of  the  line  of  railway ;  and  it  is  quite  idle  to  contend 
that  they  are  to  have  no  voice  in  the  expenditure  of  the  funds  to 
which  they  have  subscribed  so  largely,  or  in  the  prosecution  of  an 
undertaking  in  which  they  are  so  deeply  involved.  Then,  as  to  the 
use  of  the  name  and  seal  of  the  company  in  applying  to  parliament, 
that  would  be  lawful  if  the  application  were  within  the  original  scheme 
of  the  company ;  otherwise  not.  And  this  principle  reconciles  all  the 
authorities.  Ware  v.  The  Grand  Junction  Waterworks  Company ^  ubi 
sup. ;  The  Mayor-  and  Burgesses  of  Lynn  v.  Pemberton,  1  Swanst. 
244  ;  Stevens  v.  Uie  South  Devon  Railway  Company^  ubi  sup.  Where 
the  application  is  altogether  for  a  new  scheme,  the  injunction  will  be 
granted ;  but  if  it  is  consistent  with  the  original  purpose,  then  primd 
facie  the  application  by  use  of  the  name  and  seal  is  allowable.  Heath" 
cote  V.  The  North  Staffordshire  Railway  Company,  ubi  sup. ;  Graham 
V.  nie  Birkenhead  Railway  Company,  2  Mac.  &  G.  146.  In  the  pre- 
sent case  the  proposed  scheme  would  be  altogether  foreign  to  that 
already  sanctioned  by  parliament,  and  in  fact  destructive  of  it,  and 
therefore  the  company  ought  not  to  be  allowed  to  use  even  their  name 
or  seal  in  making  the  application. 

Parker,  V.  C.  The  first  question  that  occurs  here  is  the  question 
as  to  the  form  of  the  suit.  The  bill  is  filed  by  the  Great  Western 
Railway  Company,  on  behalf  of  themselves  and  all  others  the  share- 
holders in  that  company,  seeking  the  relief  prayed  by  the  bill.  It 
appears  by  the  bill  and  upon  the  affidavits  that  the  plaintiffs  are  not 
shareholders  in  their  own  name  in  the  company ;  but  the  bill  states, 
and  it  is  proved  by  affidavit,  that  they  have  a  large  number  of  shares 
standing  in  the  names  of  four  persons,  who  are  fiustees  for  the  com- 
pany, and*  who  are  named  as  defendants  to  this  record  ;  and,  in  that 
state  of  matters,  it  was  contended  that  the  company  had  no  such  in- 
terest as  enabled  them  to 'maintain  this  suit  on  behalf  of  themselves 
and  all  others  the  shareholders.  With  reference  to  that  question,  I 
think  they  have  an  interest  to  maintain  this  suit.  There  is  a  valid 
trust, — beyond  all  doubt  valid, — on  which  these  shares  are  held  for  the 
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Great  Western  Railway  Company ;  they  are  the  only  persons  who, 
under  that  trust,  are  interested  in  the  shares.  They  have,  therefore, 
an  interest  in  what  is  sought  by  this  bill,  to  protect  the  property  and 
concerns  of  this  company.  Now,  it  is  very  true,  that,  for  many  pur- 
poses, the  company  are  only  bound  to  regard  the  legal  title.  One 
of  the  clauses  of  the  act  is,  that  the  company  shall  not  be  bound  to 
see  to  the  execution  of  any  trust  But  they  are  not  asked  here  to 
see  to  the  execution  of  any  trust;  they  are  only  asked  to  act  on  the 
title,  which  is  a  trust  executed,  and  is  an  equitable  title,  and  not  a 
legal  title ;  and  enabling  these  parties  to  maintain  this  suit  does  not 
in  anyway  change  the  jurisdiction  on  the  subject-matter;  so  that  I 
must  assume,  for  this  purpose,  that  the  legal  shareholders  themselves 
could  maintain  this  bill.  It  is  not  like  those  cases  in  which  the  ces* 
tui  que  trust,  suing  in  this  court  and  making  the  trustee  a  defendant, 
asserts  a  right  against  another  party,  which  is  a  right  to  be  asserted 
by  the  trustee  in  a  court  of  law.  The  trustee  or  cestui  que  trust  can 
sue  in  this  court,  and  therefore  that  objection  cannot  apply;  and 
when  there  is  the  additional  fact  that  the  trustee  himself,  the  person 
who  is  legal  owner  of  the  shares,  is  a  psurty  to  the  suit,  and  bound  by 
the  proceedings,  I  confess  I  do  not  see  any  objection  to  the  firame  of 
the  suit  Moreover,  the  act  of  parliament  itself  assumes  that  the 
Great  Western  Railway  Company  may  have  an  equitable  title  in 
th(2se  shares,  where  it  provides,  in  the  12th  section,  "  that,  having 
taken  these  shares,  they  may  guarantee  interest  on  the  money  neces- 
sary to  enable  them  to  take  the  shares,  on  such  conditions  as  the 
holders  for  the  time  being  of  the  shares,  or  the  parties  in  whose  hands 
they  may  be  placed  as  security,  may  mutually  agree  upon."  It  ap- 
pears that  these  shares  are,  in  fact,  placed  in  the  hands  of  trustees, 
subject  to  a  certain  guaranty,  and  pursuant  to  that  clause ;  so  that 
we  have  the  Great  Western  Railway  Company  here  precisely  in  the 
position  that  the  act  of  parliament  regulating  the  company,  w^hich  is 
now  before  the  court,  contemplated,  namely,  having  an  equitable  title 
in  these  shares,  subject  to  certain  guaranties  by  other  persons,  who 
are  the  owners  of  the  shares  ;  and,  for  these  reasons,  I  think  the  suit 
is  properly  constituted  as  to  the  frame  of  it  The  next  question  is, 
as  to  the  substance  of  this  application.  The  object  of  the  applica- 
tion to  parliament,  which  is  the  subject  of  this  suit,  is  to  vary  the  ob- 
ject and  scheme  of  this  railway  company,  and  to  apply  to  parliament 
for  an  act  for  that  purpose.  The  objects  of  the  act  of  parliament 
applied  for  are  fully  stated  in  the  advertisement  contained  in  the  Ga- 
zette which  appeared  on  the  11th  November,  and  on  some  subsequent 
occasions.  Now,  in  my  opinion,  having  regard  to  the  cases  that  have 
been  referred  to,  the  object  of  the  application  to  parliament,  as  ap- 
pearing by  those  notices,  is  a  lawful  object,  if  lawfully  pursued.  Par- 
liament created  this  company,  and  having  created  this  company,  and 
limited  it,  I  think  the  power  must  rest  with  parliament  to  vary  the 
constitution  of  the  company,  to  control  it,  to  annihilate  it,  or  deal 
with  it,  as  the  wisdom  of  parliament  shall  think  fit  Any  argument 
addressed  to  the  application  to  parliament  for  varying  the  original 
object,  as  being  a  thing  beyond  the  scope  of  the  act,  should  be  ad- 
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dressed  to  parliament,  and  not  to  this  court.  I  therefore  think,  as  I 
said  before,  that  there  is  nothing  illegal  in  the  object  of  this  applica- 
tion to  parliament,  assuming  it  to  be  legally  pursued  by  the  com- 
pany. Now,  the  notice  appeared  in  the  Gazette  on  the  11th  No- 
vember;  and  there  is  a  resolution  of  the  General  Purposes  Committee 
on  the  same  11th  November,  directing  the  solicitor  to  take  measures 
to  lay  before  parliament  a  bill,  which  was  brought  before  the  whole 
board,  and  was  known  to  the  board  of  directors  on  the  19th  Novem- 
ber, 1851.  It  does  not  appear  to  me  that  that  advertisement,  or  that 
which  was  done,  was  in  the  least  degree  necessarily  calculated  to  ap- 
prise the  parties  who  represented  the  Great  Western  Bailway  Com- 
pany of  any  intention  to  appropriate  the  funds  of  the  company  im- 
properly in  the  application  to  parliament,  I  think,  as  it  has  been 
contended,  that  they  might  fairly  suppose  that  the  subscribers'  con- 
tract and  the  deposits  were  made,  not  out  of  the  funds  and  moneys 
of  this  company,  but  by  the  moneys  of  persons  who  came  forward  in- 
dependently ;  that  it  was  quite  competent  for  these  parties,  for  any 
thing  that  appears  in  this  resolution,  to  come  forward  with  their  own 
moneys,  and  pledge  their  own  credit,  and  find  the  means  for  going  on 
with  this  application  to  parliament  Thereupon  it  does  not  appear 
to  me,  on  the  point  of  acquiescence,  that  it  was  at  all  necessarily 
known  to  the  parties,  at  that  time,  that  there  was  any  intention  of 
improperly  dealing  with  the  funds  of  the  company.  That  brings  it 
down  to  the  19th  November.  Then  we  find  resolutions  of  the  Gene- 
ral Purposes  Committee  of  the  16th,  the  23d,  and  24th  December,  and 
on  subsequent  occasions,  from  which  it  appears  that  they  have  en- 
tered into  onerous  contracts  on  the  part  of  the  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company,  not  only  for  spending  money, 
but  binding  themselves  to  pay  salaries,  and  incurring  other  expenses 
on  account  of  the  company  at  the  time  I  have  mentioned.  Ail  this 
it  is  not  alleged  was  known  to  the  Great  Western  Railway  Com- 
pany's directors,  who  were  directors  of  that  company  till  the  28th 
January.  Now,  it  is  clearly  not  in  dispute  in  the  affidavits,  that  the 
company  mean  to  make  use  of  the  funds,  and  to  pledge  the  credit, 
and  enter  into  contracts  on  behalf  of  the  Oxford,  Worcester .  and 
Wolverhampton  Railway  Company,  for  the  purpose  of  promoting 
this  undertaking.  It  is  said  that  it  is  to  be  a  temporary  use  only ; 
but  it  is  nowhere  alleged  that  the  expenses,  which  may  be  very  great, 
for  promoting  it  in  parliament,  and  other  things  of  that  kind,  are  not 
meant  to  be  defirayed  out  of  the  funds  of  the  company.  Now,  upon 
all  the  authorities  referred  to,  that  is  an  unlawful  application  of  the 
funds,  an  application  which  this  court  will  not  permit ;  and  I  do  not 
see  any  difference  between  applying  the  funds  of  the  company, 
and  entering  into  contracts  in  the  name  of  the  company,  for  this  pur- 
pose. It  appears  to  me,  upon  the  authorities  that  have  been  refer- 
red to,  that  there  can  be  no  doubt  that  is  a  course  of  things  that 
this  court  will  interfere  to  restrain ;  and  I  have  no  doubt,  therefore, 
as  far  as  the  injunction *is  sought  as  to  that,  that  the  injunction  ought 
to  be  granted.  The  next  question  is,  as  to  the  exclusion  of  the  Great 
Western   Railway  Company's  directors  firom  the  meetings  of  the 
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board,  and  the  concealment  from  them  of  what  has  been  going  on. 
It  was  said  at  the  bar  that  that  course  of  proceeding  was  strictly 
within  the  letter  of  the  law.  I  certainly  was  surprised  to  hear  that 
stated ;  because,  upon  every  principle,  not  only  governing  bodies  of 
this  kind,  but  governing  private  partnerships  where  there  is  a  body  of 
persons  in  which  the  majority  is  to  bind  the  minority,  it  is  essential 
to  the  validity  of  all  their  acts  that  the  voice  of  the  minority  should 
be  heard,  that  the  minority  should  have  an  opportunity  of  stating 
their  view,  and  it  is  not  till  they  have  had  that  opportunity  that  the 
acts  of  the  majority  become  binding  on  the  minority ;  and  I  think 
Lord  Eldon's  opinion  may  be  referred  to,  as  showing,  that  even  if 
the  minority  had  a  voice  given  to  them,  if  there  had  been  a  combina- 
tion among  the  majority,  before  that  voice  was  received,  to  overbear 
it,  he  should  consider  the  acts  of  such  a  body  illegal ;  and  upon  the 
principles  of  this  court  I  think  that  would  be  so.^  Now,  it  appears 
to  me,  without  stopping  to  consider  how  it  is  in  the  affidavits  before 
that  time,  that  the  resolution  of  the  28th  January,  and  what  followed 
it  on  the  4th  February,  appointing  a  committee  for  the  purpose  of 
carrying  out  the  resolution,  it  appears  to  me  that  course  of  proceed- 
ing is  one  that  the  court  has  not  any  difficulty  in  restraining.  Then 
it  was  argued,  that  that  was  a  part  of  the  internal  regulations  of  the 
company,  which  ought  not  to  form  the  subject  of  the  interference  of 
this  court,  but  ought  to  be  allowed  to  be  dealt  with  by  the  company 
itself.  Now,  how  could  the  company  deal  with  it  ?  By  a  meeting 
being  called  of  the  directors  —  of  course  they  would  not  be  parties  w^ho 
would  be  likely  to  call  a  meeting.  It  would  be  a  long  time  before 
the  shareholders  could  call  a  meeting.  It  is  probable  that  that  meet- 
ing might  not  support  the  directors  in  the  course  they  thought  fit  to 
pursue,  and  then  they  must  go  for  a  mandamus,  and  all  this  to  obtain 
an  object  which  it  is  absolutely  necessary  should  at  once  be  done. 
It  appears  to  me  there  can  be  no  doubt  whatever  that  the  aid  of  this 
court  is  properly  called  in  to  prevent  such  a  course  of  proceeding  as 
that  That  disposes  of  aU  the  objects  of  the  notice  of  motion  except 
one,  which  is,  to  restrain  the  defendants  "  from  introducing  or  soli- 
citing the  said  bill,  or  any  other  bill  for  the  like  purposes,  or  using  the 
name  or  seal  of  the  company  for  the  introduction  or  soliciting  of  such 
bill,  and  in  particular  from  entering  into  any  contracts,  agreements, 
or  engagements  in  the  name  or  on  the  behalf  of  the  company  in  the 
introduction  or  soliciting  the  bill."  That  is  the  point  in  this  case 
on  which  I  have  had  the  most  difficulty.  I  felt  the  force  of  Mr. 
Bethell's  argument,  which  is  this,  that  the  introduction  of  this  bill 
cannot  be  considered  as  having  been  done  on  behalf  of  the  company 
by  the  body  who  were  intrusted  by  the  company  with  the  care  of  the 
common  seal  for  this  purpose  ;  it  was  done  by  a  section  of  that  body, 
acting,  as  it  appears  to  me,  on  many  occasions,  illegally,  and  exclud- 
ing the  voice  of  the  minority.  It  is  that  portion  of  the  case  that  has 
created  a  good  deal  of  difficulty  in  my  mind  how  to  deal  with  it. 
But  the  order  that  I  shall  make  with  respect  to  the  other  parts  of  this 


I  See  Const  v.  Harris,  Turn.  &  R.  627. 
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application,  in  the  first  place,  will  be  to  prevent  the  use  of  the  com- 
pany's funds  or  pledging  their  credit  in  any  way  for  the  purpose  of 
promoting  their  bill  in  parliament.  It  will  also  insure  to  the  Great 
Western  Kailway  directors,  and  the  whole  body  of  shareholders  who 
have  an  interest  in  having  the  whole  board  present,  that  the  Great 
Western  directors  shall  have  a  voice  in  all  the  subsequent  proceed- 
ings relating  to  the  conduct  of  this  bill  in  parliament ;  and  consider- 
ing that  the  proceedings  of  parliament  are  now  inchoate  only,  there 
wul  be  ample  opportunity  hereafter,  pending  the  bill  in  parliament, 
for  the  Great  Western  directors  having  all  their  powers  restored  to 
them,  and  having  full  access  to  the  meetings  of  the  board  to  discuss 
and  debate  what  ought  to  be  done  in  parliament.  I  do  not  think  I 
can  interfere  to  restrain  the  defendants  to  the  extent  to  which  this 
notice  of  motion  goes,  to  restrain  them  from  soliciting  this  bill  in 
parliament,  or  any  other  bill  for  the  like  purpose. 

The  motion  was  granted  against  the  Oxford,  Worcester,  and  Wol- 
verhampton Company,  and  the  directors  thereof,  other  than  those  who 
were  also  directors  of  the  Great  Western  Company,  in  the  terms  of  the 
notice,  omitting  only  those  words  which  are  printed  in  italics,  the 
words  "  name  and  seal "  being  expressly  retained  with  regard  to  the 
contracts. 


Thornton  v.  Ellis.^ 

Febraaiy  25,  1852. 

Railway  Shares  —  Tenant  for  Life  —  Enjoyment  in  Specie  —  Mort* 

main  Act. 

A  testator  bequeathed  the  interest  and  proceeds  of  the  residue  of  his  property,  "  of  ererj 
description  it  mi^ht  be  at  his  death, "  to  certain  persons  for  their  lives ;  and  aner  the  de- 
cease of  the  sarriTor,  he  bequeathed  the  residue  m  equal  moieties  between  the  British  and 
Foreign  Bible  Society  and  the  Home  Missionary  Society.  Fart  of  the^testator's  property 
consisted  of  railway  shares.    On  a  bill  filed  by  tue  treasurer  of  one  of  the  charities :  — 

Hddj  without  prejudice  to  the  question  whether  the  railway  shares  were  or  were  not  real 
estate  within  the  Mortmain  Act,  that  the  ultimate  remainder  men  were  entitled  to  have 
the  railway  shares  sold,  and  the  produce  invested  in  consols. 

This  was  a  bill  filed  by  the  treasurer  of  the  British  and  Foreign  Bible 
Society,  for  the  administration  of  the  estate  of  one  John  Ellis,  whoy 
by  his  will,  gave  the  interest  of  the  residue  of  his  property  to  his  sis- 
ters, the  defendants,  Elizabeth  Ellis  and  Sarah  Charlotte  Ellis,  for 
their  lives,  with  remainder  to  the  defendant,  Eliza  Easey,  for  life,  and 
then  to  her  children,  upon  certain  conditions  and  in  certain  shares,  for 
their  lives ;  and  ultimately  bequeathed  the  residue  in  equal  moieties 
between  the  British  and  Foreign  Bible  Society,  and  the  Home  Mis- 
sionary Society,  of  which  society  the  defendant  Thomas  Thompson, 

1 16  Jur.  23G. 
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was  the  treasurer.  Upon  the  hearing  of  the  cause,  before  the  late  Vice- 
Chancellor  of  England,  the  ordinary  decree  was  made  for  the  Mas- 
ter to  make  the  usual  inquiries  and  to  take  the  usual  accounts, 
with  liberty  to  state  special  circumstances.  The  Master,  by  his  re- 
port, found  that  the  personal  estate  of  the  testator,  at  the  time  of  his 
death,  consisted,  among  other  things,  of  twenty  100/.  shares  in  the 
Great  Western  Railway  Company,  and  one  hundred  25L  shares  in 
the  Great  Northern  Railway  Company.  The  cause  coming  on  to  be 
heard  on  further  directions,  two  questions  were  raised  —  first,  whe- 
ther the  ultimate  residuary  legatees  were  entitled  to  have  the  railway 
shares  sold,  and  the  produce  invested  in  consols ;  and,  secondly,  whe- 
ther the  railway  shares  were  to  be  regarded  as  mixed  personalty,  within 
the  provisions  of  the  Mortmain  Act.  The  clause  in  the  will  upon  the 
construction  of  which  the  first  question  arose  was  as  follows :  —  "  The 
residue  of  my  property,  of  every  description'  it  may  be  at  my  death, 
I  bequeathe  the  interest  and  proceeds  thereof  to  my  dear  sisters,  Eliza- 
beth, and  Sarah  Charlotte,  during  their  joint  lives,  and  to  the  survivor 
for  life ;  and  after  the  death  of  the  survivor,  I  bequeathe  the  interest 
and  proceeds  of  the  said  residue  to  Mrs.  Eliza  Easey,  now  residing  at 
at  No.  4,  South-street-terrace,  Rye-lane,  Peckham,  for  life ;  and  after 
her  death,  I  bequeathe  the  interest  and  proceeds  of  the  said  residue  to 
her  daughter,  Emma  Charlotte  Easey,  for  life,  provided  she  does  not 
marry;  but  if  she  marries,  I  bequeathe  the  interest  and  proceeds  of  the 
said  residue  to  herself  and  her  brothers,  Thomas  and  William  Easey, 
now  at  Port  Philip,  in  Australia,  (the  share  of  the  said  Emma  Charlotte 
Easey,  to  be  for  her  own  use,  independent  of  her  husband,)  for  life ; 
and  on  the  death  of  one,  his  or  her  share  to  the  survivors  for  life ;  and 
on  the  death  of  two,  the  whole  to  the  survivor  for  life ;  and  after 
the  death  of  the  survivor,  I  bequeathe  the  said  residue  as  follows :  — 
One  moiety  to  the  British  and  Foreign  Bible  Society,  whose  office 
is  in  IJarl-street,  Blackfriars,  and  the  other  moiety  to  the  Home  Mis- 
sionary Society,  for  the  benefit  of  the  said  societies,  and  for  carrying 
out  the  designs  of  the  said  institutions. " 

Bcnmdellj  Palmer ^  and  Baggallayy  for  the  plaintiff,  cited,  as  to  the  first 
point,  Morgan  v.  Morgan^  14  Beav.  72 ;  s.  c.  2  Eng.  Rep.  35,  and  Howe 
V.  Lord  Dartmouth,  7  Ves.  137.  As  to  the  second  point,  Ashton  v. 
Lord  Lanffdale,  15  Jur.  868;  s.  c.  4  Eng.  Rep.  80;  Myers  v.  Perigall, 
16  Sim.  533 ;  and  Tomlinson  v.  Tomlinson^  9  Bcav.  459. 

Rovpell,  for  the  defendants,  Elizabeth  and  Sarah  Ellis.  First,  as  to 
the  question,  whether  the  railway  shares  shall  be  sold  or  not.  The 
gift  is,  of  all  the  residue  of  my  property,  whatever  the  same  may  con- 
sist of,  to  pay  the  interest  and  proceeds  thereof  to  the  several  persons 
named  in  the  will,  for  their  lives.  The  general  rule  no  doubt  is,  that 
where  interests  in  perishable  property  are  given  in  succession,  the 
poperty  ought  to  be  converted.  But  this  rule  yields  at  once  to  the 
intention  appearing  on  the  will.  Here  the  gift  is,  "  of  my  property, 
of  every  description  it  may  be  at  my  death,  I  bequeathe  the  interest 
and  proceeds  thereof;"  that  is,  of  whatever  the  property  may  consist 
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of  at  my  death.  Slight  circumstances  are  sufRcient  to  induce  the  court 
to  break  through  the  general  rule.  In  Collins  v.  Collins^  2  My.  &  K. 
793,  the  words  were,  "  in  whatever  manner  it  is  situate, "  "  in  every 
shape,  and  without  any  reserve.  " 

KoMiLLY,  M.  .R.  Collins  v.  Collins  was  stronger  than  this  case.] 
"in  Bethune  v.  Kennedy,  1  My.  &  C.  114,  the  words  were  "  all  I  do 
or  may  possess  in  the  funds,  copy  or  leasehold  estates. "  In  Bethune  v. 
Kennedy  the  terms  were  also  residuary,  yet  the  words  were  construed 
to  amount  to  a  specific  gift  of  the  leaseholds.  This  case  very  nearly 
resembles  Bethune  v.  Kennedy.  The  gift  is  not  simply  of  the  residue ; 
that  would  mean  generally  the  residue  when  converted ;  but  the  tes- 
tator goes  on  to  say,  "  of  every  description  it  may  be  at  my  death ; " 
that  is,  in  whatever  state  of  investment*  As  to  the  other  question, 
two  decisions  of  Lord  Langdale  are  in  point  Spurliriff  v.  Parker^ 
9  Beav.  450,  and  Walker  v.  Milne^  11  Beav.  670.  These  cases,  if 
they  stood  alone,  would  decide  the  present.  Ashton  v.  Lord  Lang' 
dale  and  Myers  v.  PerigaU  are  both  under  appeal,  and  cannot  be  re- 
lied on. 

Beavanj  on  the  same  side.  The  court  in  applying  the  rule,  leans 
strongly  against  conversion.  Morgan  v.  Morgan^  14  Beav.  72 ;  JEEw- 
ves  V.  Hinves,  3  Hare,  612.  The  principle  of  Howe  v.  Lord  Dartmouth 
does  not  apply  in  this  case.  The  property  in  this  case  is  not  perish- 
able property,  and  there  is  no  rule  that  property  of  every  description 
shall  be  converted.  In  Howe  v.  Lord  Dartmouth  there  were  some 
mortgages,  which  were  a  good  investment.  The  question  there  arose, 
where  there  is  a  good  mortgage,  was  it  a  rule  of  the  court  to  call  it 
in  as  a  matter  of  course  ?  The  court  will  not  allow  such  a  security 
to  be  called  in  without  an  inquiry.  Howe  v.  Lord  Dartmouth,  7  Ves. 
150.  Before  consols  existed  all  investments  were  in  mortgages. 
There  has  been  no  alteration  of  the  rule.  As  to  the  other  question, 
the  authorities  at  present  are  at  variance.  It  will  be  time  enough  to 
decide  this  question  after  the  death  of  the  tenants  for  life. 

A,  Lewis,  for  Joshua  Ellis,  one  of  the  next  of  kin  of  the  testator,  made 
a  defendant  by  supplemental  bill.  The  Master,  in  his  report,  finds 
that  the  Great  Western  Railway  shares  and  the  Great  Northern  Rail- 
way shares  are  interests  connected  with  and  affecting  land ;  and  no  ex- 
ceptions were  taken  to  the  report  This  ought  at  once  to  conclude 
this  question. 

Roundell  Palmer,  The  Master  finds  all  the  circumstances,  and  then 
finds  that  the  testator  was  possessed  of  no  real  estate  other  than  as 
aforesaid. 

[RoMiLLY,  M.  R.  Does  this  question  properly  arise  at  present  ? 
Is  not  the  only  question  now  whether  the  railway  shares  ought 
now  to  be  sola  ?  The  question,  whether  the  fund  arising  from  the 
sale  is  or  is  not  real  estate  within  the  Mortmain  Act,  will  then  remain.] 

RoMiLLY,  M,  R,  without  hearing  a  reply,  then  gave   his  judg- 
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ment  I  have  no  hesitation  in  deciding  the  question  which  now 
arises.  There  is  nothing  whatever  in  the  will  which  entities  the  te- 
nants for  life  to  the  enjoyment  of  the  property  in  specie.  The  obser- 
vation which  Mr.  Beavan  made  with  reference  to  the  permanent  in- 
vestment of  property  are  well  worthy  of  notice ;  but  the  rule  of  court 
is  now  invariable.  Any  person  interested  in  the  fund  can  compel 
the  conversion  of  the  property,  and  investment  in  the  funds,  and  ths^t 
notwithstanding  the  trustees  have  a  discretion.  Prendergast  v. 
Prendergasty  14  Jur.  989,  Dom.  Proc.  Without  deciding  any  thing 
as  to  the  Mortmain  Act,  I  am  of  opinion  that  the  railway  shares  must 
be  sold,  and  the  produce  invested  in  consols.  I  do  not  decide  any 
thing  as  to  the  Mortmain  Act  The  Master's  report  decided  nothing, 
and  exceptions  were  not  necessary  for  that  purpose. 


King  v.  Mallcott.^ 

March  8  and  9, 1852. 

La/ndlord  and  Tenant  —  Liability  of  Assets  of  Deceased  Lessee. 

A  lessee,  by  his  lease,  had  covenanted  to  pay  rent,  to  insure,  repair,  &c^  and  died,  leaving 
several  years  of  his  lease  still  to  run ;  but  none  of  the  covenants  had  been  hitherto  broken :  — 

Hddy  that  the  lessor  was  not  entitled  to  have  any  portion  of  the  assets  brought  into  court  as 
a  security  for  the  performance  of  the  covenants  in  the  lease. 

This  case  arose  on  a  claim  brought  by  the  landlord  of  certain  leasehold 
premises,  of  which  the  testator  was  lessee.  The  testator  had  entered 
into  the  usual  covenants  to  pay  rent,  repair^  insure,  &c.,  and  in  his 
lifetime  assigned  the  premises.  By  his  will  he  charged  all  his  debts, 
funeral  and  testamentary  expenses,  and  legacies,  on  his  real  and  per- 
sonal estate.  The  executors  paid  all  the  existing  demands,  and  were 
about  to  distribute  the  residue  ;  but  the  landlord  contended  that  the 
residue,  or  a  sufficient  portion  of  it,  ought  to  be  set  apart  and  im- 
pounded, in  order  to  satisfy  the  possible  breaches  of  the  covenants  into 
which  the  testator  had  entered.  None  of  the  covenants  had  yet  been 
broken,  and  the  executors  did  not  set  up  any  claim  to  have  any  por- 
tion of  the  assets  impounded  for  their  own  security. 

Kenyan  Parker^  for  the  lessor,  the  plaintiff,  argued  that  the  lessor 
would,  in  case  of  any  breach  of  covenant,  have  a  clear  right  to  recover 
against  the  executors,  as  far  as  they  had  received  assets  of  the  testa- 
tor ;  and  that  those  assets,  therefore,  were  the  fund  to  which  the  les- 
sor had  a  right  to  look  for  his  security.  The  executors  had  a  clear 
right,  if  they  thought  proper,  to  retain  and  impound  an  adequate  por- 
tion of  the  assets,  to  secure  themselves  against  the  consequences  of 
any  possible  breach ;  this  impounding  or  retainer  would  enure  for  the 

1  16  Jur.  237. 
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security  of  the  lessor  equally  as  for  that  of  the  executors ;  and  the 
lessor  had,  therefore,  an  equal  interest  with  the  executors  in  having 
such  a  portion  of  the  assets  retained.  [He  cited  Hawkins  v.  Day^ 
Amb.  160 ;  and  see  3  Mer.  555,  note ;  Simmons  v.  Bolland^  3  Men 
674 ;  and  Dobson  v.  Carpentery  12  Beav.  370.] 

[Turner,  V.  C.  These  cases  do  not  go  to'  show  that  the  court 
will  interfere  and  impound  the  estate,  at  the  instance  of  a  co- 
venantee, before  a  breach  of  the  covenant  has  taken  place.  The  ex- 
ecutor can  ask  that ;  but  the  covenantee  has  only  a  right  to  go  against 
the  executor  after  the  breach ;  and  then  the  court  wUl  assist  the  ex- 
ecutor to  recover  the  assets,  as  far  as  any  distribution  has  taken 
place.  Then  the  court  says  the  executor  may  do  that  at  once,  and 
may,  for  his  security,  have  the  assets  impounded.] 

He  cited  Blunt  v.  Hophinsj  4  L.  J.  Ch.  13,  to  show  that  a  sum  of 
money  due  was  a  debt,  though  payable  infuturo;  and  here  there  is  a 
charge  on  all  debts  on  the  real  and  personal  estate.  In  Fletcher  v. 
Stevenson^  3  Hare,  369 ;  8  Jur.  307,  Sir  J.  Wigram,  V.  C,  detained  not 
only  the  corpus  of  the  residue,  but  would  not  even  allow  the  widow 
and  children  of  the  testator  to  have  the  dividends  for  their  support 

[Turner,  V.  C.  Suppose  an  administration  suit  instituted,  and 
the  common  administration  decree,  and  all  covenants  to  have  been 
kept  up  to  the  time  of  the  decree,  and  then  rent  to  become  due, 
the  landlord  could  not  prove  for  that  under  the  decree ;  he  must  bring 
his  action,  though  the  court  would  only  restrain  that  action  on  terms 
of  payment] 

Roger Sy  on  the  same  side.  A  specialty  debt,  though  not  due  at 
the  time,  is  preferred  to  a  simple  contract  debt  actually  due.  Wms. 
Ex'ors.  817,  818 ;  Leman  v.  Fook^  3  Lev.  57 ;  Goldsmith  v.  Sidnor^ 
Cro.  Car.  362.  In  the  common  case  of  a  bond  given  by  a  testator 
to  his  wife,  for  securing  her  an  annuity,  the  every-day  practice  is  to 
have  the  annuity  valued,  and  then  the  widow  goes  in  and  proves  for 
that  amount  Loane  v.  Ckisep,  2  W.  BL  965 ;  Stamng-  v.  Stilly  3  P. 
Wms.  334.  And  so  persons  to  whom  legacies  are  given  on  a  con- 
tingency are  entitled  to  have  their  legacies  secured ;  and  here  there 
is  an  express  charge  of  all  debts  on  the  estate.  KnaichbuU  v.  Feamr 
heady  3  My.  &  C.  122.  The  inconvenience  in  that  case  may  gene- 
rally be  avoided  under  Vice-Chanceiior  Turner's  Act,  1850,  c.  35. 

[Turner,  V.  C.  Do  you  contend  that  a  specialty  creditor  can 
sue  before  his  debt  is  due  ?  But  even  that  is  not  enough  for  your 
argument,  for  here  there  may  never  be  any  thing  actually  due,  never 
any  debt  at  all.  A  contingetft  legatee  has  a  present  right ;  but  you 
have  none,  and  perhaps  may  never  have  any.] 

Amphletty  for  the  defendants,  argued,  first,  that  independently  of 
any  trust  for  payment  of  debts,  a  contingent  creditor  of  this  description 
has  no  right  to  come  to  this  court  and  tie  up  the  assets  of  a  testator  in  the 
way  now  sought ;  and,  secondly,  that  the  charge  of  debts,  &c.  contained 
in  the  present  wiU.made  no  difference.  The  only  case  where  a  specialty 
creditor  for  a  debt  not  yet  payable  has  precedence  over  a  simple  con- 

8* 
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tract  debt  actually  payable  is,  where  the  specialty  obligation  is  certain 
of  coming  into  force.  2  Wms.  Ex'ors.  81o,  note,  where  the  distinction 
is  taken.  The  inconvenience  of  the  rule  contended  for  by  the  plain- 
tiff would  be  enormous.  In  the  case  of  a  large  ground  landlord,  as 
the  Duke  of  Portland  for  instance,  it  would  be  impossible  to  distri- 
bute the  estate  of  a  single  tenant  in  great  part  of  the  parish  of  Mary- 
lebone ;  and  when  such  an  extensive  ground  landlord  died,  all  the  in- 
habitants of  his  estate  might  return  the  compliment,  and  tie  up  his 
assets  to  answer  the  landlord's  covenants  in  their  leases.  The  plain- 
tiff seeks,  under  the  plea  of  protecting  the  executors,  to  obtain  a  se- 
curity fqjr  which  he  never  bargained.  Franks  v.  Cooper j  Ves.  463 ; 
Flight  v.  Cook,  2  Ves.  Sen.  619. 

[Turner,  V.  C.  If  the  plaintiff's  argument  be  right,  every  lessor 
can  come  in,  and  under  the  common  administration  decree.  Then 
look  at  the  form  of  the  decree;  the  form  must  be  wrong.  K  a 
trader  direct  his  business  to  be  carried  on  after  his  decease,  his  ex- 
ecutors have  a  right  to  have  an  indemnity  out  of  his  assets  retained 
in  court  But  could  any  of  his  creditors  have  such  an  indemnity  ? 
They  can  get  at  his  assets  certainly ;  but  could  they  in  this  w^y  —  I 
mean  by  impounding  them  ?J 

Kenyon  Parker,  in  reply. 

March  9.  Turner,  V.  C.  This  was  a  claim  filed  by  a  rever- 
sioner in  a  lease  against  the  executors  of  his  lessee,  praying  to 
have  the  usual  administration  accounts  taken,  including  what  is  or 
may  become  due  on  rents,  &c.,  and  to  have  the  estate  of  the  deceased 
lessee  applied  in  payment  of  debts,  &c.,  and  to  have  a  sufficient  por- 
tion set  apart  to  answer  the  covenants  in  the  lease.  [His  honor  read 
the  lease,  dated  the  24th  May,  1830,  containing  a  demise*  to  Mall- 
cott, the  testator,  for  ninety-nine  years,  with  the  usual  covenants  for 
payment  of  rent,  repairs,  insurance,  &c.  His  honor  then  read  por- 
tions of  the  will,  showing  the  charge  of  all  debts,  &c.,  on  the  whole 
real  and  personal.estate  of  the  testator,  and  the  appointment  of  exe- 
cutors. His  honor  then  proceeded :]  The  question  is,  whether  the 
plaintiff,  who  is  the  assignee  of  the  Reversioner  on  this  demise,  is  now 
entitled  to  have  the  testator's  assists  thus  impounded  for  securing 
himself  against  possible  breaches  of  the  covenants  in  the  lease.  There 
has  been  no  breach  of  covenant  up  to  this  time  on  which  any  legal 
debt  is  due.  No  action  would  now  lie  against  the  executors  for  the  pur- 
pose of  compelling  payment  of  any  rtnt  in  arrear,  or  any  damages 
for  repairs.  Not  only  is  there  no  rent  due,  but  there  is  no  certainty 
that  any  thing  ever  will  be  due  on  any  of  these  covenants ;  because, 
if  it  be  paid  at  the  day,  and  if  the  other  covenants  be  duly  observed, 
no  action  will  ever  lie  upon  any  of  them.  There  is,  therefore,  no  cer- 
tainty that  any  debt  will  ever  be  due ;  which  makes  this  case  readily 
distinguishable  from  the  cases  quoted.  Where  there  has  been  a  bond 
or  covenant  for  payment  of  a  certain  sum  of  money,  there  the  money 
must  become  due,  and  must  become  due  on  the  bond  or  covenant. 
In  the  general  decree  for  the  administration  of  a  testator's  estate  in 
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an  administration  suit,  the  usual  reference  to  the  Master  is  to  take  an 
account  of  all  debts  due  to  and  from  the  testator.  If  the  testator  be 
a  lessee,  no  debt  is  provable  under  that  decree  by* the  lessor  if  there 
be  no  rent  in  arrear,  —  nothing,  in  fact,  due  to  the  lessor  from  the  tes- 
tator  or  his  estate.  But  suppose  rent  afterwards  becomes  due,  and 
that  proceedings  are  taken  by  the  landlord,  a  sum  of  money  will  be 
set  apart  to  answer  his  demand.  That  arises,  not  from  the  right  of 
the  creditor  to  come  in  under  the  decree,  but  from  the  right  of  the 
executor  to  an  indemnity  out  of  the  assets.  The  creditor,  becoming 
a  creditor  after  the  decease  of  the  testator,  on  account  of  the  cove- 
nant, is  not  a  creditor  at  the  time  of  his  decease,  and  therefore  is  not 
entitled  to  come  in  under  the  decree.  The  lessor  never  bargained 
with  the  lessee  that  any  portion  of  his  assets,  or  any  fund  whatever, 
should  be  impounded  for  the  purpose  of  securing  to  him  the  due  per- 
formance of  bis  covenants.  For  that  due  performance  he  looks  to 
the  personal  security  of  the  lessee ;  and  that  is  all  he  can  go  against 
at  law.  Why  should  a  court  of  equity  give  a  more  extensive  remedy 
than  a  court  of  law  ?  The  case  of  contingent  legatees  was  brought 
forward  by  way  of  analogy.  It  was  said  that  such  legatees  —  cer- 
tainly not  more  to  be  favored  than  creditors  —  have  this  right  of  re- 
taining and  impounding  the  assets  of  their  testator.  But,  in  the  case 
of  legatees,  eveiy  legatee  has  a  right  under  the  will,  and  there  is, 
therelore,  a  liability  actually  existing,  to  which  the  estate  is  subject. 
Does  any  such  liability  exist  here  ?  It  may  be,  a  liability  will  arise 
hereafter,  but  there  is  none  at  present.  There  is  also  a  difference  be- 
tween a  contingent  interest  in  a  legacy,  and  a  contingent  legacy. 
The  first  is  a  sum  which  is,  in  any  event,  certainly  payable  to  some 
person,  though  to  what  person  is  uncertain;  the  second  is  a  sum 
which  it  is  uncertain  whether  it  will  ever  be  payable  at  alL  The  case 
of  Webber  v.  Webber^  1  Sim.  &  S.  311,  shows  the  different  course  to 
be  taken  in  consequence  of  this  difference.  The  person  entitied  to  a 
contingent  legacy  is  not,  as  seems  to  have  been  assumed  at  the  bar, 
entitied  to  have  a  sum  actually  retained  to  answer  the  legacv  when 
the  contingency  arises.  This  is  not  an  unusual  way  of  providing  for 
the  legacy,  but  it  is  a  matter  of  arrangement,  not  of  right ;  and,  in 
strictness,  the  legatee  is  only  entitied  to  have  security  for  the  repay- 
ment of  the  sum  should  the  contingency  arise.  Lord  Redesdale's 
judgment  in  Lynar  v.  MillSy  2  Sch.  &  L.  339,  is,  I  think,  quite  suffi- 
cient to  govern  the  present  case.  There  the  testator  had  covenanted 
to  pay  an  annuity,  and  assigned  a  terminable  fund  for  securing  it, 
ana  had  further  covenanted,  that  if  such  terminable  fund  should  fail, 
all  his  real  and  personal  property  should  be  charged  with  payment  of 
the  annuity.  On  the  bUl  brought  by  the  annuitant  against  the  exe- 
cutors, praying  an  allocation  of  part  of  the  testator's  assets  to  answer 
the  annuity,  the  terminable  funa  having  not  yet  failed.  Lord  Redes- 
dale  said,  "  I  cannot  allocate  any  part  of  the  property  in  this  case ;  it 
would  be  tying  up  two  parts  of  the  property  to  the  same  purpose,— 
the  particular  fund,  which  is  ample  while  it  lasts,  and  also  part  of  the 
general  estate,  producing  the  same  income.  The  intention  of  the 
deed  was,  that  no  additional  security  for  the  payment  of  the  annuity 
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should  be  given,  except  upon  the  failure  of  the  particular  fund.  The 
plaintifT  has  made  her  bargain,  and  taken  a  particular  security,  and 
now  files  this  bill  in  direct  contradiction  to  it"  Here  the  landlord 
has  for  his  security  the  leasehold  property  itself,  which  is  a  fund 
clearly  liable  to  make  good  the  breaches  of  any  covenant  contsuned  * 
in  the  lease,  and  also  the  general  liability  of  the  whole  personal 
estate  of  the  testator,  in  case  the  leaseholds  themselves  should  be  in- 
sufficient Does  the  landlord  ever  intend  to  have  any  specific  secu- 
rity beyond  the  security  of  the  property  demised  ?  In  fact,  the  pre- 
sent case  is  immediately  afterwards  referred  to  by  Lord  Redesdale  in 
the  same  judgment ;  for  he  asks  directly  afterwards,  —  "  Every  cove- 
nant in  a  lease  may  be  broken ;  yet  was  it  ever  held  that  a  party 
could  come  here  to  have  personal  assets  allocated  to  answer  such  pos- 
sible breaches  ?  Such  a  bill  might  possibly  be  entertained,  if  it  were 
alleged,  and  appeared,  that  the  executor  were  waesting  the  assets ;  but 
that  is  not  pretended  here."  The  case  thus  put  by  Lord  Redesdale 
is  one  of  considerable  difficulty ;  because,  even  there,  if  the  testator 
were  committing  waste,  how  can  a  court  of  equity  treat  that  as  a 
legal  debt  which  is  not  a  legal  debt  ?  However,  I  do  not  intend  to 
say  any  thing  on  that  question  at  present,  as  it  does  not  arise  here, 
there  being  no  pretence  of  the  executors  wasting  the  assets ;  and  it 
would  be  very  improper  to  prejudice  the  case,  when  it  may  arise,  by 
any  observations  not  made  on  a  full  review  of  all  the  decisions.  On 
these  grounds  I  must  dismiss  this  claim,— *  a  course  which,  besides, 
is  highly  advisable,  on  the  ground  of  expediency,  since  the  conse- 
quence of  the  doctrine  contended  for  by  the  plaintiff  would  amount 
to  this,  that  the  estate  of  no  lessee  could  ever  be  distributed  within 
any  reasonable  period  from  his  decease. 


Ogle  v,  Morgan.^ 

February  14  and  18,  1852. 

Will — Construction —  Servant  in  Domestic  Establishment-^ Gardener. 

A  testator,  by  his  will,  gave  "  to  each  person  as  a  servant  In  my  domestic  establishment  at 
the  time  of  my  decease  a  year's  wages,  beyond  what  shall  be  dae  to  him  or  her  for 

wages  " :  — 

Eddy  reversing  the  decision  below,  that  **a  head  gardener^'  did  not  come  within  the  descrip 
tion  of  "  a  servant  in  the  domestic  establishment " 

SemhU,  that  the  circumstance  of  a  servant  being  hired  by  the  year,  but  paid  weekly,  would 
not  have  excluded  him  from  the  legacy. 

This  was  an  appeal  from  a  decree  of  Sir  J.  L.  Knight  Bruce,  late 
Vice-Chancellor,  reported  14  Jur.  801,  where  the  clauses  of  the  will 

1 16  Jut.  277. 
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of  John,  late  Earl  of  Abergavenny,  upon  which  the  question  turned, 
and  other  facts  and  circumstances  of  the  case,  are  fuUy  stated.  The 
testator,  after  giving  certain  legacies  to  his  valet,  his  cook,  his  butler^ 
and  some  others  by  name,  saio,  <'  and  to  each  person  as  a  servant  in 
my  domestic  establishment  at  the  time  of  my  decease  a  year's  wages, 
beyond  what  shall  be  due  to  him  or  h6r  for  wages."  The  plaintiff 
was  the  gardener  of  the  testator  at  the  time  of  the  testator's  death, 
and  claimed  a  year's  wages,  as  a  legacy  under  the  above  bequest. 
The  terms  of  the  hiring,  and  the  manner  in  which  the  plaintiff  was 
lodged,  and  other  circumstances,  are  stated  in  the  former  report 
The  court  below  held  that  the  plaintiff  was  entitled  to  the  legacy. 
The  executors  now  appealed,  there  being  many  other  claimants  under 
this  bequest  very  similarly  circumstanced  to  the  plaintiff. 

BetheU  and  Pitman^  for  the  respondent,  the  plaintiff,  cited  Bullinff 
V,  Ellice^  9  Jur,  936 ;  Tottmsend  v.  Windham^  2  Vern.  546 ;  and  NoIm 
V.  Ablett,  2  C.  M.  &  R.  54. 

James  Russell  and  Torriano^  for  the  appeal,  cited  Booth  v.  Dean^ 
1  My.  &  K.  560. 

Bethelly  in  reply. 

Lord  Truro,  L.  C.  As  this  case  was  proceeding,  I  considered  it 
with  considerable  anxiety,  looking  at  the  position  in  life  of  the  plain- 
tiff, to  whom  the  decision  must  be  of  considerable  importance,  and 
also  having  before  me  the  opinion,  which  I  so  much  respect,  as  that 
of  the  learned  judge  who  heard  and  decided  this  case.  But  I  own,  on 
the  best  consideration  I  can  give  the  case,  and  though  with  a  desire 
to  arrive  at  the  same  conclusion,  I  have  not  been  able  to  do  so.  This 
is  one  of  those  questions  which  are  attended  with  considerable  diffi- 
culty,  because  cases  may  arise  so  near  the  line  on  the  other  side  as  to 
make  it  difficult  to  ascertain  on  what  side  of  the  line  the  case  ought 
to  be  considered  as  standing.  Now,  the  words  I  have  a  difficulty  in 
construing  are,  ''  to  each  person  as  a  servant  in  my  domestic  esta- 
blishment at  the  time  of  my  decease  a  year's  wages,  beyond  what 
shall  be  due  to  him  or  her  for  wages."  Now,  what  we  are  to  look  at 
is,  what  was  the  condition  of  those  who  claim  to  fall  within  that  de- 
scription at  the  time  of  the  testator's  death.  But,  in  looking  at  that 
question,  I  should  not  consider  a  mere  temporary  absence  from  the 
establishment,  of  a  person  who  at  other  times  filleJ  a  situation  coming 
within  that  description,  as  precluding  that  person  from  taking  under  this 
gift  I  will  suppose  him  absent  from  illness,  for  repairs  going  on,  or  any 
circumstance  of  that  sort.  It  is  not  I  consider  a  temporary  absence 
from  the  establishment  or  any  thing  of  that  kind,  which  would  preclude 
the  party  from  being  embraced  by  the  language  of  the  will  I  have  just 
read.  At  the  same  time,  regard  must  be  had  to  that  time,  and  the 
circumstances  which  attended  the  individual  whose  position  is  to  be 
considered  as  falling  or  not  falling  within  that  description.  Now,  the 
words  being  such  as  I  have  read,  namely,  "  a  servant  in  the  domestic 
establishment,"  I  have  to  consider  in  what  sense  the  testator  used 
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this  expression.  In  every  case  which  involves  construction  of  a  will, 
it  is  a  truism  to  say  that  you  must  look  at  the  language.  Now,  the 
construction  of  the  will  is  simply  to  find,  not  wnat  is  its  critical 
meaning,  but  to  ascertain  what  was  the  intention  of  the  testator  who 
used  these  words.  You  are  to  find  the  testator's  intention  from  the 
words  which  he  uses,  but  you  are  not  obliged  to  give  these  words  any 
particular  meaning  other  than  that  which  you  think  the  testator  in- 
tended to  express ;  and  it  will  be  frequently  found  in  wills  that  the 
expression  is  inapt  to  express  that  which  he  probably  intended  to  ex- 
press, when  you  look  at  the  whole  of  the  will.  I  have  to  look  to  see 
in  what  sense  the  testator  used  the  words  to  which  I  have  referred. 
I  think  it  was  well  remarked,  that  it  was  important  to  notice  the  dis- 
tinction between  servants  in  the  establishment,  and  servants  in  the 
domestic  establishment.  It  has  been  suggested,  and  was  suggested 
in  the  court  below,  that  the  will  must  be  supposed  to  embrace,  in  a 
particular  point,  only  those  who  had  been  mentioned  in  the  early 
part  of  the  will.  I  entirely  agree  with  the  Vice-Chancellor  in  that 
respect,  that  that  is  not  a  construction  on  which  there  can  be  any 
doubt  I  think,  in  this  part  of  the  will,  that  the  word  "  domestic  " 
was  intended  as  a  limitation  upon  the  word  <^  establishment ;"  and  it 
is  possible  that  may  have  been  the  word  used  in  order  to  draw  the 
line  between  what  you  would  call  an  out-door  servant  and  an  in-door 
servant.  I  think  the  definition  of  the  word  ^^ domestic"  that  has 
been  contended  for,  as  that  of  a  person  whose  business  is  connected 
with  the  furnishing  of  the  enjoyments  of  the  house,  is  too  wide ;  that 
would  include  the  gamekeeper,  the  cowman,  the  butcher  who  slaugh- 
ters the  animals,  and  from  which,  no  doubt,  under  this  wiU,  questions 
would  arise,  namely,  whether  certdin  reclaimers  of  deer  in  the  park 
would  acquire  the  right  of  being  included  in  that  description.  If  so, 
the  butcher  who  killed  the  animals,  the  man  who  cut  the  fuel,  and  a 
variety  of  other  persons,  would  be,  more  or  less,  included  in  the  defi- 
nition. The  question  is,  whether  the  word  "  domestic  "  was  or  was 
not  used  by  the  testator  with  the  intention  of  drawing  a  line  between 
out-door  servants  and  in-door  servants.  The  plaintiff  seeks  to  bring 
himself,  if  he  can,  within  the  words  of  the  will.  He  says,  in  the  first 
place,  that  there  is  to  be  a  year's  wages ;  and  next,  that  he  was  hired 
at  yearly  wages.  Now,  I  think  he  was  hired  at  yearly  wages,  for  the 
wage^  were  fixed ;  and  the  separate  payment  by  the  week,  I  think, 
did  not  prevent  him  from  being  a  servant  hired  at  yearly  wages ;  even 
if  it  did,  I  should  be  by  no  means  prepared  to  differ  from  the  view  of 
the  Vice-ChanceUor,  that  this  will  would  embrace  persons  not  hired  at 
yearly  wages.  It  is  by  no  means  an  uncommon  thing,  that  though  ser- 
vants may  be  hired  by  the  year  and  at  yearly  wages,  still  the  payments 
may  be  monthly,  quarterly,  or  at  any  other  periodical  time.  I  think, 
therefore,  the  plaintiff  answers  that  pe^  of  the  description.  It  is  then  said, 
that  assuming  this  to  be  so,  he  ought  to  be  considered  as  forming  a 
part  of  the  domestic  establishment,  for  that  in  the  early  part  of  his  ser- 
vice he  lived  in  the  garden-house,  which  may  be  called  a  cottage,  and 
that  while  he  lived  there  he  was  no  more  in  possession  of  the  cottage 
than  a  servant  would  be  in  possession  of  his  master's  house  while  he 
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lived  there ;  that  the  master  was  just  as  much  in  possession  of  the 
cottage  as  he  would  be  of  his  other  property  where  his  different  servants 
lived.  It  is  said  that  he  was  provided  by  his  master  with  lodging,  fur- 
niture, firing,  and  with  milk,  and  that  he  ought,  therefore,  to  be  con- 
sidered as  part  of  the  domestic  establishment.  It  is  said,  besides, 
that  he  had  the  liberty  of  dining  in  the  house.  I  think  that  the  result 
of  the  evidence  with  regard  to  this  dining  is,  that  he  did  not  dine 
there  as  a  matter  of  right, — it  was  conceded  to  him  to  dine  on  Sun- 
days, in  order  that  he  might  attend  church;  and  it  appears,  that 
when  he  ceased  to  reside  in  the  garden,  he  also  ceased  to  dine  there 
on  Sundays.  I  think,  taking  the  whole  of  the  evidence,  it  is  quite 
dear,  taking  it  for  granted  that  he  was  allowed  to  dine  there  for  his 
pleasure,  it  was  a  matter  of  indulgence,  and  no  part  of  the  contract; 

1  mean,  there  would  have  been  no  difference  if  he  had  been  invited 
on  each  particular  occasion  to  the  house.  We  are  told,  bei^ides,  that 
his  services  connected  him  with  the  domestic  establishment  Does 
not  every  situation  do  so  ?  That  would  not,  per  sey  make  him  a  ser- 
vant in  the  domestic  establishment  any  more  than  the  class  of  per- 
sons I  hsrve  already  mentioned.  I  do  not  omit  that  circumstance,  for 
it  might  be  very  material ;  but  looking  at  that  circumstance,  coupled 
with  the  others  I  have  mentioned,  I  still  doubt  his  falling  within  the 
description.  Before  I  proceed  any  further  I  will  look  at  the  cases 
that  were  referred  to.  The  first  is  iooth  v.  Dean.  That  case  decides 
that  a  cow-boy  who  formed  part  of  an  establishment  was  not  to  be 
considered  as  part  of  the  domestic  establishment,  yet  his  services,  as 
much  as  the  man  who  took  milk  to  the  door,  were  conducive  to  the 
comfort  of  various  persons  in  the  establishment.  I  cannot,  therefore, 
gather  from  it  any  thing  in  favor  of  the  plaintiff.     In  Nolan  v.  Ablett^ 

2  C.  M.  &  R.  54,  the  question  was,  whether  a  gardener,  who  was 
hired  at  a  salary  of  100/.  year,  could  be  dismissed  at  any  period  dur- 
ing the  current  year,  or  whether  he  was  to  be  considered  as  a  ser- 
vant or  person  engaged  for  a  year,  and  whose  relation  with  his  master 
could  only  be  determined  at  the  expiration  of  the  year.     It  was  held 
that  he  fell  within  the  description  of  a  menial  servant,  and  that  he 
might  be  dismissed  at  a  period  during  the  current  year,  namely,  at  a 
quarter  or  month's  notice,  according  to  the  custom.     I  do  not  see 
how  I  can  derive  any  suggestion  from  that,  that  this  person  ought  to 
be  considered  as  in  the  domestic  establishment,  and  within  the  mean- 
ing of  the  testator's  will.     It  does  not  seem  to  me  that  I  can  draw 
any  such  general  rule  from  that  case,  as  that  all  menial  servants  are 
to  be  considered  domestic  servants,  or  that  they  are  necessarily  con- 
nected with  the  domestic  establishment.      Toitmshend  v.  "Windham 
does  not  give  any  materials  from  which  one  can  draw  any  principles 
applicable  to  the  present  case.     In,  Bulling  v.  Ellice  the  testator  left 
to  the  servants  in  his  service,  who  should  have  lived  with  him  five 
years,  a  legacy.     There  appears  to  have  been  a  farm-bailiff,  who  sold 
his  master's  produce  and  goods,  and  who  received  a  considerable  sa- 
lary, namely,  300L  per  annum,  with  a  power  of  taking  apprentices, 
so  that  he  had  a  certain  degree  of  importance  and  respectability. 
"Within  the  meaning  of  that  v^  he  was  held  to  be  a  servant.    Now, 
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I  do  not  apprehend  that  there  is  any  dispute  in  this  case  whether  this 
man  is  a  servant  or  not  The  question  is,  is  he  a  servant  in  the 
"  domestic  establishment  ?  "  That  is  to  be  decided  upon  the  mate- 
rials to  which  I  have  before  referred,  namely,  to  his  being  furnished 
with  lodging,  firing,  and  milk ;  and  it  does  not  appear  to  me  that  any 
of  these  cases  govern  the  present  decision.  I  have  adverted  to  all 
that  the  plaintiff  has  urged  in  his  desire  to  support  his  case.  On  the 
part  of  the  defendant  it  is  said  that  this  individual  ought  not  to  be 
held  as  falling  within  this  description.  In  the  first  place,  the  word 
<<  domestic "  was  used  as  showing  the  intention  of  the  testator.  It 
must  have  some  meaning.  If  the  words  had  been,  that  a  legacy  was 
to  be  given  to  all  the  servants  in  the  establishment,  that  would  have 
very  much  altered  the  case,  and  would  have,  beyond  all  doubt,  in- 
cluded the  plaintiff  and  a  vast  number  of  persons.  They  say  the 
word  "  domestic  "  was  introduced  with  the  view  I  have  before  men- 
tioned, namely,  of  drawing  a  distinction  between  servants  in  the  house 
and  servants  out  of  the  bouse.  They  say  that  the  servants  in  the 
house,  who  were  provided  with  board  by  the  testator,  had  a  year's 
wages  given  to  them, — that  is,  their  pecuniary  wages;  that  the  tes- 
tator did  not  give  them  board  wages  for  a  year  as  well  as  their  pecu- 
niary wages ;  that  if  you  take  the  servants  out  of  the  house,  who  are 
paid  larger  pecuniary  wages  in  consequence  of  not  being  boarded,  it 
would  intend  to  provide  them  with  board,  as  well  as  any  other  part 
of  their  wages,  which  may  be  considered  as  a  reward  for  their  labor 
distinct  from  such  board  for  their  maintenance ;  and  that  by  yielding 
to  the  argument  of  the  plaintiff  you  would  give  to  the  servants  out  of 
the  house,  those  who  are  the  least  likely  to  have  been  within  the  in- 
tention of  the  testator,  much  more  than  you  do  to  those  who  are  in- 
door servants.  I  must  say  this  is  a  very  strong  argument  to  show 
that  this  could  not  have  been  the  testator's  intention.  Then  it  was 
said  that  the  term  '^  domestic  establishment,"  in  the  sense  it  was 
used  in  this  will,  must  be  supposed  to  be  composed  of  persons  whose 
services  were  of  a  different  nature  from  those  which  the  plaintiff  could 
render,  namely,  personal  services.  The  coachman  drives  his  master, 
and  the  other  servants  are  more  or  less  connected  with  the  establish- 
ment It  is  also  said  that  the  plaintiff  was  not  often  at  the  house ; 
he  had  only  been  there  occasionally*  That  circumstance  is  perfectly 
unimportant ;  that  he  had  rendered  no  personal  services,  and  he  was 
not  free  to  go  to  Eridge  Castle ;  and  that  his  living  at  the  garden- 
house  or  cottage  belonging  to  Eridge  Castle  was  on  account  of  his 
being  employed  about  the  farm  or  park.  The  cottage  being  furnish- 
ed was  urged  as  a  circumstance  in  his  favor ;  but  I  think  that,  unless 
connected  with  other  circumstances,  would  not  bring  him  within  the 
description  of  the  "  domestic  establishment"  Although  he  had  been 
hired  by  the  year,  yet  the  form  of  wages  is  by  the  week ;  and  consi- 
dering that  he  neither  lived  in  the  house,  nor  rendered  any  personal 
services,  that  the  services  which  he  did  render  were  of  a  general  na- 
ture, such  as  supplying  food  for  the  house  of  a  variety  of  descriptions, 
—  fidl  this,  taken  together,  tends  to  show  that  he  was  not  in  a  posi- 
tion, and  was  not  performing  the  services,  nor  fulfilling  any  part  con- 
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nectcd  with  the  establishment,  which  would  bring  him  within  the 
particular  description.  When  I  look  at  the  nature  of  the  services  of 
this  person,  it  does  appear  to  me  as  if  the  word  "  domestic "  had 
been  introduced  as  drawing  a  line  which  would  exclude  him.  I  have 
attended  to  the  circumstances  of  the  case,  I  have  considered  the 
cottage  which  he  occupied  to  be  the  earl's  cottage,  I  have  consider- 
ed  that  every  article  of  furniture  in  it  belonged  to  the  earl ;  and  it  is 
clear  that  the  earl  intended  to  supply  him  with  every  thing  necessary 
for  a  man's  accommodation.  I  think  the  whole  of  the  evidence 
places  this  person  in  the  position  of  a  servant  in  the  establishment, 
not  a  servant  in  the  <<  domestic  establishment ; "  and  I  think  the  word 
^'  domestic  "  was  introduced  for  the  express  purpose  of  drawing  some 
line.  I  cannot,  for  my  own  satisfaction,  draw  any  line  which  does 
not  exclude.  I  repeat,  I  am  most  anxious  to  decide  in  the  plaintiiTs 
favor,  if  I  could  do  so  consistently  vdth  justice.  Of  course,  what  I 
would  give  to  the  plaintiff  which  he  is  not  entitled  to,  I  must  take 
from  somebody  else  who  is  entitled  to  it.  To  refer  to  the  maxim, 
<<  no  man  has  a  right  to  steal  leather  to  make  poor  men's  shoes." 
Feeling  every  respect  for  the  judgment  from  which  I  differ,  I  think 
that,  in  the  coirect  construction  of  the  will,  the  plaintiff  is  not  enti- 
tled to  a  year's  wages. 

Bill  dismissed,  loUhotU  costs. 


In  re  Dalton's  Settlement  ;  and  in  re  The  10  &  11  Vict,  c  96.^ 

January  13, 1852. 

Deed —  Construction — Life  Estate  to  Parenis,  as  Provision  for  iu 

faM  Cliildren — Insolvency — Jurisdiction, 

By  a  yalid  deed  of  settlement,  after  marriage,  \o  provide  for  children,  a  som  of  4000/.  was 
vested  in  tmstees,  upon  trust,  to  invest  and  pay  the  dividends  to  husband  and  wife  daring 
their  joint  lives ;  remainder  to  the  survivor  for  life ;  and,  upon  the  death  of  either,  to  stand 
possessed  of  one  moiety  of  the  trust  fund  for  the  survivor  absolutely,  and  of  the  other 
moiety  for  the  children,  as  the  parents  should  appoint,  &c.,  with  powers  of  advancement. 
And  it  was  declared  that  the  true  intent  of  the  deed  was,  that  the  income  of  the  trust 
fund  was  thereby  reserved  to  the  husband  and  wife,  and  the  survivor,  *'  upon  the  condition 
only  that  they,  and  the  survivor  of  chem  should,  at  all  times,  during  the  minorities  or  mi- 
nority of  all  and  every  their  difld  or  children,  find  and  provide  such  child  or  children  with 
suitable  diet,  clothing,  and  gcnenU  maintenance  and  support,  in  proportion  to  the  circum- 
stances and  condition  of  li/b  of  the  husband  and  wife,  and  to  the  expectancy  or  expectan- 
cies of  such  child  or  children/'  The  parents,  who  wero  in  a  respectable  station  of  life, 
and  in  no  business,  shortly  afterwords  became  embarrassed,  and  raised  a  sum  of  500/.  for 
their  general  purposes,  assigning  aU  their  interest  in  the  trust  fund  to  secure  it  They  also- 
filed  a  petition  in  bankruptcy  for  protection.  On  the  petition  of  six  of  the  infant  child- 
ren, alleging  that  their  parents  had  omitted  to  provide  them  wiUi  suitable  diet,  &c.,  tho 
whole  income  of  the  trust  fund  was  ordered  to  be  applied  in  the  maintenance  and  support 
of  the  children. 

Queers,  what  is  the  effect  of  a  conditional  order  for  protection,  under  the  5  &  6  Vict  c.  116,. 

1  16  Jur.  253. 
VOL.  X.  9 
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and  the  7  &  8  Vict  c  96,  as  to  vesting  the  estate  in  the  official  assignee,  where  no  final 
order  of  the  Bankruptcy  Coart  is  made  ? 

In  1839,  William  Augustus  Dalton,  the  father  of  the  petitioners, 
sold  an  estate  for  the  sum  of  6500/.,  and  his  wife,  Harriet  Dalton,  the 
mother  of  the  petitioners,  joined  in  the  conveyance  to  the  purchaser, 
and  released  her  dower,  on  the  express  agreement  that  the  sum  of 
4000Z.,  part  of  the  purchase-money,  was  to  be  settled  upon  the  trusts 
hereafter  mentioned.     And,  by  an  indenture  of  the  29th  July,  1839, 
made  between  the  said  William  Augustus  Dalton  of  the  first  part, 
the  said  Harriet  Dalton  of  the  second  part,  and  two  trustees  of  the 
third  part,  the  said  sum  of  4000/1  having  been  paid  to  the  trus- 
tees, it  was  declared  that  it  was  to  be  held  by  them  upon  trust,  to 
invest  the  same  in  their  names,  &c.  upon  funaed  or  real  securities, 
and  from  time  to  time,  with  the  consent  in  writing  of  the  said  hus- 
band and  wife,  or  the  survivor  of  them,  to  vary  and  transpose  the  said 
securities,  &c. ;  and,  upon  further  trust,  that  they,  the  said  trustees,  or 
the  survivor  of  them,  &c.,  during  the  joint  lives  of  the  said  William 
Augustus  Dalton  and  Harriet  his  wife,  should  pay  the  interest,  divi- 
dends, and  annual  produce  of  the  said  trust^moneys  and  securities 
into  the  hands  of  the  said  William  Augustus  Dalton  and  Harriet  his 
wife,  or  upon  the  joint  receipt  or  acquittance  of  them,  the  said  Wil- 
liam Augustus  Dalton  and  Harriet  his  wife,  for  the  same ;  and  from 
and  after  the  decease  of  either  of  them,  then,  upon  trust,  that  they, 
the  said  trustees,  should  pay  the  interest,  dividends,  and  annual  pro- 
duce of  the  said  trust-moneys  and  securities  unto,  or  permit  the  same 
to  be  received  by,  the  survivor  of  them,  for  and  during  the  term  of 
his  or  her  natural  life,  but,  nevertheless,  without  any  power  of  antici- 
pating the  said  interest,  dividends,  or  annual  produce,  or  any  part 
thereof.     And,  subject  to  the  trusts  thereinbefore  contained,  it  was 
declared  that,  upon  the  death  of  either  of  them,  the  said  William 
Augustus  Dalton  and  Harriet  his  wife,  the  trustees  should  stand  pos- 
sessed of  one  moiety  of  the  trust-moneys  for  the  survivor  of  them 
absolutely,  and   of  the  other  moiety  for  such  of  the  children  of 
the  said  William  Augustus  Dalton  and  Harriet  his  wife,  as  they 
should  jointly  appoint ;  and,  in  default  of  appointment  for  all  of  their 
children  who  should  attain  twenty-one,  or,  being  a  daughter,  should 
marry,  share  and  share  alike.     And  it  was  declared  that  it  should  be 
lawful  for  the  trustees,  during  the  lives  of  the  said  William  Augustus 
Dalton  and  Harriet  his  wife,  or  the  survivor  of  them,  with  their  con- 
sent in  writing,  or  the  consent  of  the  survivor,  and  after  the  decease 
of  the  survivor,  at  the  trustees'  own  discretion,  to  pay  and  apply  all 
or  any  part  of  the  shares  or  the  presumptive  sWes  of  the  chiloren, 
♦  either  in  one  undivided -moiety  or  in  the  entirety  of  the  said  trust 
funds,  as  the  case  might  be,  for  and  towards  the  education,  prefer- 
ment, advancement,  or  benefit  of  such  children  or  child,  in  such  man- 
ner as  the  trustees  should  in  their  discretion  think  fit.    "And  it  was 
thereby  agreed  and  declared,  by  and  between  the  said  parties  thereto, 
to  be  the  true  intent  and  meaning  of  that  indenture,  that  the  divi- 
dends, income,  and  annual  produce  of  the  said  trust-moneys  and  pre- 
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mises,  respectively,  were  thereby  reserved  and  secured  to  the  said 
William  Augustus  Dalton  and  Harriet  his  wife,  and  the  survivor  of 
them,  upon  the  condition  only  that  they  and  the  survivor  of  them 
should,  from  time  to  time,  and  at  all  times  during  the  minorities  or 
minority  of  all  and  every,  their  child  or  children,  find  and  provide  such 
child  or  children  with  suitable  diet,  clothing,  and  general  maintenance 
and  support,  in  proportion  to  the  circumstances  and  condition  of  life 
of  them,  the  said  William  Augustus  Dalton  and  Harriet  his  wife, 
and  to  the  expectancy  or  expectancies  of  such  child  or  children,  re- 
spectively, notwithstanding  the  portion  or  portions  of  such  child  or 
children  should  not  have  become  vested  or  payable ;  and  it  was  pro- 
vided that,  from  and  after  any  advance  or  advances  should  have  been 
so  made,  as  aforesaid,  in  the  lifetime  of  the  said  William  Augustus 
Dalton  and  Harriet  his  wife,  or  the  survivor  of  them,  to  such  child 
or  children,  out  of  his,  or  her,  or  their  presumptive  share  or  shares  of 
and  in  an  undivided  moiety  of  the  said  trust-moneys,  amounting^ 
either  alone  or  in  the  whole,  to  one  third  part  of  such  share  or  shares, 
respectively,  then,  and  in  such  case,  the  said  WiUiam  Augustus  Dal- 
ton and  Harriet  his  wife,  and  each  of  them,  should  be  wholly  released 
and  discharged  from  the  said  condition  or  obligation  to  find  and  pro- 
vide such  child  or  children  with  diet,  clothing,  or  maintenance,  as 
aforesaid."  The  trustees  invested  the  4000/.  in  the  purchase  of  4232/. 
I65.,  3L  per  cent  consolidated  bank  annuities.  In  August  1844,  Har- 
riet Dalton  was  taken  in  execution  for  67/.,  in  an  action  upon  a  pro- 
missory note,  she  not  having  pleaded  her  coverture.  She  petitioned 
the  Court  of  Bankruptcy,  and  obtained  protection  upon  condition  of 
the  payment  of  the  claim  by  the  yearly  sum  of  40/.,  in  half-yearly 
payments,  out  of  the  income  of  the  said  trust^fund.  In  November, 
1844,  William  Augustus  Dalton,  having  been  taken  in  execution  in 
another  suit,  petitioned  the  Court  of  Bankruptcy  for  protection,  and, 
in  February,  1845,  an  order  was  made  by  the  commissioner  to  pro- 
tect his  person ;  and  it  was  thereby  directed  that  the  said  William 
Augustus  Dalton  should  pay  to  the  official  assignee  in  his  bankruptcy 
the  sum  of  30/.  in  each  year,  until  his  debts  were  discharged,  by  half- 
yearly  payments  of  15/.  each,  on  the  12th  January  and  12th  July ; 
and  that,  if  default  should  be  made  in  payment,  as  therein  mentioned, 
for  one  month,  the  same  order  was  to  be  void.  In  November,  1849, 
the  trustees  of  the  fund,  under  the  Trustee  Relief  Act,  10  &  11  Vict, 
c.  96,  transferred  the  said  trust  fund  into  the  name  of  the  Account- 
ant-General,  in  the  matter  of  the  trust  of  the  above  settlement ;  and 
the  same,  together  with  a  sum  of  109/.  12s.  lOrf.,  dividends  since 
accrued,  was  standing  in  the  Accountant- Greneral's  name  at  the  time 
this  petition  was  presented.  By  an  indenture  bearing  date  the  30th 
December,  1845,  William  Augustus  Dalton  and  Harriet  his  wife,  in 
consideration  of  500/.,  assigned  to  Robert  Obbard  all  the  dividends, 
&c.  to  which  they  were  entitled  during  their  lives,  in  the  said  sum  of 
4232/.  16^.  consols,  and  also  one  equal  moiety  of  the  said  capital,  to 
which  William  Augustus  Dalton  would  become  entitled  in  the  event 
of  his  surviving  his  said  wife,  and  also  the  other  moiety  to  which 
Jie  would  become  entitled  in  the  event  of  his  surviving  his  said  wife, 
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and  there  not  being  any  child  who  should  become  entitled  thereto,  to 
secure  the  repayment  of  the  said  sum  of  600/.  A  petition  was  pre- 
sented by  the  infant  children  of  William  Augustus  Dalton  and  Har- 
riet his  wife,  (four  sons  and  two  daughters,)  stating  the  above  facts ; 
and  further,  that  the  said  William  Augustus  Dalton  and  Harriet  his 
wife  had  for  some  time  past  omitted  to  provide  the  petitioners  with 
suitable  diet,  clothing,  and  general  maintenance,  in  proportion  to  the 
circumstances  and  condition  in  life  of  the  said  William  Augustus 
Dalton  and  Harriet  his  wife,  and  the  expectations  of  the  petitioners ; 
that  no  advancement  had  been  made  to  any  of  the  petitioners ;  and 
that  the  dividends  of  the  said  trust  fund,  including  the  unapplied  divi- 
dends, would  not  be  more  than  sufficient  to  provide  for  the  petition- 
ers such  diet,  clothing,  and  general  maintenance.  The  petition 
prayed  that  the  dividends  might,  accordingly,  togther  with  the  unap- 
plied dividends,  be  applied  for  the  suitable  diet,  clothing,  and  gene- 
ral maintenance  and  support  of  the  petitioners ;  and  that  the  same 
might,  for  that  purpose,  be  ordered  to  be  paid  to  such  person  as  the 
court  might  approve  of  in  that  behalf.  Upon  the  petition  coming  on 
before  Sir  J.  L.  Knight  Bruce,  (late  Vice-ChanceUor,)  it  was  ordered, 
after  providing  for  the  payment  of  the  trustees'  and  petitioners'  costs, 
that  the  residue  of  the  unapplied  dividends,  and  the  dividends  to 
accrue  due  from  time  to  time  upon  the  said  trust  fund,  should  be 
paid  to  Mr.  George  Edward  Evans,  a  solicitor  of  the  court,  during 
the  minority  of  the  infant  petitioners,  or  until  further  order,  the  said 
George  Edward  Evans  undertaking  to  see  the  same,  from  time  to 
time,  properly  applied  in  the  maintenance  and  support  of  the  said 
infants ;  and  it  was  ordered  that  the  costs  of  the  said  Robert  Obbard, 
of  and  relating  to  the  said  application,  should  be  added  to  his  mort- 
gage security,  in  the  petition  mentioned.  Robert  Obbard  presented 
a  petition  of  appeal  from  that  order,  praying  that  it  might  be  dis- 
charged or  varied,  so  far  as  the  same  related  to  and  prejudicially 
affected  his  rights  and  interests,  as  mortgagee,  under  the  indenture 
of  the  30th  December,  1845 ;  and  that  one  moiety  of  the  dividends 
and  income  of  the  trust  fund,  to  accrue  during  the  lives  of  the  said 
William  Augustus  Dalton  and  Harriet  his  wife,  and  the  life  of  the 
survivor,  might  be  paid  to  him  as  such  mortgagee. 

Malins  and  W.  T.  S,  Daniel^  for  the  appeal. 

L.  Wtgram,  for  the  petitioners,  objected  that  both  husband  and 
wife,  having  taken  the  benefit  of  the  Insolvent  Debtors  Act  before 
the  mortgage,  the  mortgagee  could  have  no  interest  in  the  matter. 

Daniel  referred  to  5  &  6  Vict.  c.  116,  ss.  1,  4,  7, 8, 9,  and  contended 
that  the  estate  of  the  insolvent  does  not  absolutely  vest  in  the  as- 
signees in  a  case  like  the  present,  where  no  final  order  was  made,  but 
merely  the  conditional  order  for  protection,  which  was  made  upon 
the  proposal  of  the  insolvent,  and  adopted  by  the  commissioner; 
and  that  there  was  no  order  which  had  the  effect  of  vesting  the  es- 
tate in  the  assignee.     They  further  contended  that  it  was  not  proper. 
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in  an  adverse  case  of  this  descriptioif,  to  decide  the  question  upon 
petition,  and  referred  to  In  re  Bloye*^ .^irUst^  1  Mac.  &  G.  488  ;  S.  C. 
14  Jur.  249.  That  the  present  was  an  at^^jpi.  to  set  up  an  adverse 
interest  in  the  children  against  the  parents  dita  )hcir  mortgagee ;  that, 
supposing  there  had  been  no  assignment  by  iSsk^fiij^x  and  mother, 
and  that  they  were  in  distressed  circumstances,  thb2^i]jdr€^  could  not 
come  to  this  court  and  say,  "  Here  is  a  trust  that  eiifitl^s  Ti«  to  have 
the  whole  of  this  income,"  and  to  pauperize  the  parenfe.* /J&y  fur- 
ther contended,  on  the  construction  of  the  deed,  that  the  utiA^strtl^e 
children  were  entitled  to  was  a  moiety  of  the  fund. 


/.  V,  Prior^  for  the  pfficial  assignee. 


•  ••  • 

•  • 

•  •  •• 


L,  Wigram  and  C,  Hallj  for  the  infants,  (the  petitioners,)  contended 
that  it  was  too  late  to  raise  the  objection  to  the  jurisdiction  for  the 
first  time  in  the  appellate  court,  the  objection  not  having  been  taken 
in  the  court  below.  That  Lord  Brougham,  in  the  l^ton  School 
case,  1  My.  &  K.  410,  had  said  that  the  court  would  entertain  such 
an  objection  with  great  reluctance  when  it  is  for  the  first  time  raised 
in  the  court  of  appeal ;  but  that,  in  the  present  case,  it  was  not  an 
objection  to  jurisdiction^  but. merely  to  discretion,  for  that  the  act  10 
&  11  Vict  c.  96,  clearly  gave  the  power  to  decide  such  questions  on 
petition,  if  the  court  should  think  fit  so  to  do.^  That  the  appellant 
had  no  locus  standi,  all  the  estate  of  the  tenant  for  life  having  vested 
in  the  official  assignee,  the  whole  scope  of  the  5  &  6  Vict.  c.  116, 
being  that,  in  every  case,  the  debtor  should  give  up  all  his  estate  for 
the  benefit  of  his  creditors,  and  that  such  property  should  vest  im- 
mediately in  the  official  assignee  upon  his  appointment.  That  there 
was  nothing  in  that  statute  to  reinvest  the  propertv  in  the  insolvent; 
but  that,  by  the  10th  section  of  the  7  &  8  Vict.  c.  56,  where  the  peti- 
tion should  be  ultimately  dismissed,  it  reinvested  the  property  in  the 
petitioner ;  but  that  here  the  petition  had  not  been  dismissed.  On 
the  constraction  of  the  deed,  the  ycontend«2d  that  the  whole  trust 
fund  should  remain  undiminished  until  the  death  of  the  survivor  of 
the  parents,  for  the  support  of  the  infant  children,  the  whole  income 
being  no  more  than  sufficient  for  that  purpose. 

Malins,  in  reply. 

Lord  Truro,  L.  C.  Upon  the  best  consideration  that  I  can 
^ve  this  case,  I  am  of  opinion  that  there  is  nothing  to  justify  me 
in  making  any  variation  in  the  order.  The  first  point  is,  whether 
the  question  raised  upon  this  petition  is  fit  to  be  decided  upon 
petition,  or  whether  another  course,  as  by  filing  a  bill,  ought  to 
be  taken.  As  far  as  the  question  of  law  is  concerned,  the  court  is  in 
as  good  a  position  to  decide  the  matter  upon  petition  as  upon  bill. 


^  This  ar^ment  as  to  jurisdiction  Has  been  clearly  approved  by  the  present  Lord 
Chancellor  (Lord  St.  Leonard's)  in  moving  the  jucigment  of  the  House  of  Lords  in 
.affirming  tixe  decision  of  Lord  Cottenham  in  Bloyes  c(»e,  March  25, 1852. 

9* 
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^:^__ 

But  it  is  said  there  is  a  coxiuRt  '-of  evidence  as  to  the  present  condi- 
tion of  the  family ;  but  it  *amk  not  appear  to  me  that  that  fact  is 
essential  to  the  dec\^ioty;*md^  according  to  the  view  I  take  of  the 
case,  I  am  quite  a^  Welh/disposed  to  decide  the  question  on  affidavits 
as  otherwise.  ^.I{*>y9p^ars  to  me  that  the  affidavits  amount  to  this: 
that  the  p|ureji^>;^ere  in  a  distressed  condition  at  the  time  they 
raised  the  5P0!.*;  and  that  this  sum  was  raised,   not  with  a  view 
mer^jf  to'<he*  condition  of  the  children,  but  for  the  general  comfoit 
and.eQCjivi&nience  of  the  family.     What  the  case  might  have  been  had 
.•.  "^'f-d^St  been  incurred  for  the  purpose  of  applying  the  money  to  the 
•^••••gtu'poses  of  the  children,  it  is  unnecessary  to  consider.     As  to  the 
••:^  •  construction  of  the  act  oiF  parliament,  I  do  not  feel  called  upon  to  ex- 
press any  opinion  with  regard  to  how  far  the  interest  of  Mr.  Dalton 
may  or  may  not  have  been  vested  in  the  Bankruptcy  Court     This  is 
a  question  of  great  difficulty,  but  for  the  decision  of  this  case  it  is  not 
material,  as  I  am  of  opinion  that  the  case  may  be  decided  upon  the 
merits.     Some  observations  have  been  made  as  to  the  present  state 
of  the  family  and  their  relations ;  but  I  do  not  think  those  circum- 
stances can  affect  the  construction  of  a  written  instrument    We  must 
have  regard  to  the  facts  of  the  case  at  the  date  of  the  instrument ; 
and  it  is  the  duty  of  the  court,  having  regard  to  those  facts,  to  look 
to  the  terms  in  which  the  instrument  is  expressed.     There  is  nothing 
before  the  court  as  to  the  status  of  the  family  at  the  date  of  the  in- 
strument, except  that  Mr.  Dalton  was  possessed  of  a  considerable 
estate  in  Yorkshire,  subject  to  dower ;  that  this  estate  was  sold,  and 
the  dower  was  released  upon  the  terms  of  this  settlement     Clearly, 
then,  the  main  object  looked  to  in  this  instrument  was  providing  for 
the  children.    It  was  prepared  with  a  view,  first,  to  the  reasonable 
probability  that  the  parents  would  be  able  to  provide  for  their  child- 
ren ;  andf  secondly,  of  their  not  doing  so.     It  is  with  reference  to  this 
latter  view  that  I  have  to  consider  the  effect  of  this  instrument     [His 
lordship  here  referred  to  the  clauses  of  the  indenture  of  the  29th  July, 
1839,  and  in  particular  to  the  condition  above  set  out,  and  continued :] 
It  is  admitted  that  the  terms  of  this  deed  amount  to  a  condition  or  a 
trust  regulating  the  application  of  the  interest  of  this  4000Z ;  it  pro- 
vides that  the  dividends,  &c  shall  be  applied  in  a  certain  manner, 
upon  this  express  condition,  which  I  have  read.     Does  this  or  not 
mean,  that  if  the  tK)ndition  be  not  performed  the  rights  ^f  the  parents 
shall  cease  ?     If  this  be  so,  have  not  the  children  an  equitable  right 
to  call  for  the  application  of  the  dividends  towards  their  mainte- 
nance ?     Suppose  it  had  relation  to  some  other  condition,  such  as, 
for  instance,  the  payment  of  an  annuity  to  A  B,  what  would  have 
been  the  result  of  the  non-performance  of  the  condition  ?    It  appears 
to  me  that  I  can  make  very  little  difference  between  a  condition  in 
favor  of  the  children  and  a  condition  in  favor  of  any  other  persons. 

Now,  the  terms  of  the  condition  are If  that  be  a  trust,  what 

was  the  obligation  of  the  trustees  in  case  of  the  parents  not  providing 
suitable  diet,  clothing,  and  general  maintenance?  Was  it  not  to 
apply  so  much  of  the  trust  fund  as  was  necessary  to  make  good  the 
default  of  the  parents;  and  if  less  than  the  whole  would  not  meet 
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that  exigency,  would  it  not  have  been  the  duty  of  the  trustees  to  apply 
the  whole  ?  The  children  are  entitled  to  have  maintenance,  clothing, 
and  support  according  to  the  circumstances  and  condition  of  life  of 
the  parents.  What  is  meant  by  these  latter  words  ?  Mr.  Dalton  is 
described  as  a  gentleman  not  following  any  business.  The  expecta- 
tions of  the  children  do  not  depend  upon  the  estate  of  the  parents. 
If  the  parents  then  axe  penniless,  it  does  not  follow  that  the  children 
are  to  receive  a  charity  education.  I  cannot  read  these  words  in  the 
restricted  sense  in  which  the  appellant's  argument  calls  for.  I  look  to 
the  condition  in  life  in  which  the  children  may  hereafter  be  expected 
to  move.  But  I  must  remark,  that  even  looking  at  the  restricted 
sense  of  these  words,  and  considering  that  there  are  four  boys  and  two 
girls,  I  should  consider  the  sum  of  120/L^a  year  only  a  reasonable  sum 
to  be  applied  for  their  maintenance  and  education.  It  appears  to  me, 
therefore,  that  I  cannot  consider  the  120/.  too  much.  Then  they  say, 
what  is  to  become  of  the  parents  ?  I  do  not  consider  that  any  argu- 
ment. I  construe  the  deed  which  the  parents  have  made.  I  consider 
the  parents  entitled  to  all  the  fund  beyond  what  is  requu-ed  for  the 
children.  The  object  of  the  deed  was  to  secure  a  provision  for  the 
children,  which  was  to  be  paid  to  the  parents  upon  condition  of  theiri 
supporting  the  children.  I  give  effect  to  that,  by  applying  so  much 
as  I  consider  necessary  for  the  benefit  of  the  chilcbren.  Then,  it  is 
said,  the  mortgagee  has  advanced  this  money  on  legal  advice ;  but 
he  did  it  with  notice  of  the  rights  of  the  children ;  and  I  think  it  most 
probable  that  he  advanced  it  uom  benevolent  motives.  I  think,  there- 
fore, the  order  of  the  court  below  was  quite  consistent  with  the  power 
the  court  has  over  this  settlement.  The  mortgagee's  right,  assuming 
that  he  has  any,  is  against  Mr.  Dalton ;  but  he  has  no  right  to  any 
part  of  this  fund,  except  after  providing  for  the  proper  maintenance 
of  the  children  ;  and  I  think  that  the  whole  is  not  more  than  sufficient 
for  that  purpose.  Petition  dismissed^  with  costs. 


Smith  v.  Mules.^ 

November  16  and  17, 1851,  and  Febmary  17, 1852. 

Solicitors  —  Partnership  Rights  and  DtUies-^  Dissolution — Sulh 

partner. 

-Bj  articles  of  partnership  between  three  solidtors,  A,  B,  and  C,  it  was  proyided,  that  in  case 
either  of  the  partners  shoald  do  or  omit  to  do  certain  acts,  or  misconduct  himself  as  there 
mentioned,  or  neglect  diligently  and  iaithfally  to  carry  out  the  said  partnership  practice,  or 
if  two  of  the  parmers  (naming  them)  should  unduly  absent  themselves,  then  the  oUier 
partners  or  partner  might  give  notice  declaring  the  partnership  dissolved.^  By  another 
clause  it  was  provided,  that  each  of  the  three  partners  was  to  employ  all  his  time  in  the 
partnership  business,  and  was  to  communicate  to  the  others  or  other  of  them,  on  request, 
all  instructions  in  anywise  relating  to  the  said  partnership  practice.    By  another  clause  it 

*  16  Jar.  261. 
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was  provided,  that  C  shoiild  be  a  sub-partner  onlj,  should  perform  and  attend  to  all  the 
duties  of  certain  offices  held  by  the  firm  as  partnership  property,  and  should,  in  lieu  of  all 
his  share  in  the  profits  of  the  partnership,  take  the  emoluments  of  those  offices.  Shortly 
after  the  formation  of  the  partnership,  A,  being  in  difficulties,  absconded.  Disputes  arose 
between  B  and  C,  and  B  gave  notice  to  C,  and  served  it  at  A's  place  of  residence,  for  a 
dissolution  in  terms  of  the  articles.    The  bill  was  taken  pro  confesso  as  against  A. : — 

Sdd,  first,  that  it  was  not  a  sufficient  cause  of  dissolution  to  show  that  C  had  neglected  other 
parts  of  the  partnership  practice  \  it  must  be  shown  that  he  had  neglected  the  part  pecu- 
liarly confided  to  his  charge. 

Secondly,  that  neglect  to  communicate  instructions,  &c.  was  a  cause  of  dissolution  only  if 
such  neglect  continued  after  a  request  to  have  the  instructions,  &c.  communicated. 

Thirdly,  that  B  had  no  right,  under  the  articles,  to  dissolve  by  himself  alone  against  A, 
without  joining  C  in  the  notice  of  dissolution  given  to  or  served  on  A. ;  but  that  Sie  notice 
operated  as  a  general  dissolution  of  partnership,  but  without  the  consequences  following  a 
dissolution  under  the  articles. 

Under  the  circumstances  of  the  present  case,  the  offices  in  question  were  directed  to  bo  valued 
by  the  master,  and  the  defendant  C,  (in  whose  name  they  were  granted,)  was  to  be  charged 
with  the  value  in  taking  the  partnership  accounts. 

The  circumstances  of  this  case  are  sufficiently  stated  in  the 
judgment. 

•     The  Solicitor- General  (Sir  W.  P.  Wood,)  and  Dickinson^  for  the 
plaintiff 

RoU  and  EddiSj  for  the  defendant,  Horace  Vibart  Mules. 

Sir  W.  P,  Wood,  in  reply. 

February  17,  1852.  Turner,  V.  C.  The  bill  in  this  case  was 
filed  by  John  Bridgman  Smith  against  Philip  Mules  and  Horace 
Vibart  Mules,  and  it  prays  a  declaration  that  the  partnership  subsist- 
ing, as  in  the  bill  mentioned,  between  the  plaintiff  and  the  defendants 
is  dissolved,  as  firom  the  14th  May,  1849 ;  and  that  the  usual  part- 
nership accounts  may  be  taken ;  and  that  the  defendants  may  be  de- 
creed to  resign  the  several  officesj  which  ought,  according  to  the  arti- 
cles of  partnership,  to  be  considered  as  belonging  to  the  partnership ; 
and  that  the  defendants  may  be  restrained  from  acting  as  solicitors 
or  attorneys  for  twenty  years  from  the  said  14th  May,  1849,  within  a 
distance  of  thirty  miles  from  Honiton ;  and  that  they  may  be  re- 
strained from  removing  books ;  and  other  similar  relief  is  also  prayed. 
The  facts,  so  far  as  they  are  undisputed,  are  as  follows :  In  and  pre- 
viously to  the  year  1847,  Philip  Mules  carried  on  an  extensive  busi- 
ness as  a  solicitor  at  Honiton,  which  had  been  formerly  carried  on  by 
the  partnership  firm  of  Flood  &  Mules.  The  defendant,  Horace 
Vibart  Mules  assisted  his  father  in  the  business,  but  not  as  a  partner. 
In  the  spring  of  1847,  the  plaintiff.  Smith,  who  had  been  admitted  as 
an  attorney  and  solicitor  in  1846,  and  was  desirous  of  obtaining  an 
entrance  into  business  as  a  partner  in  some  established  concern,  en- 
tered into  negotiations  for  a  partnership  with  Philip  Mules.  In  the 
course  of  those  negotiations,  Philip  Mules  represented  his  business  as 
being  worth,  on  the  average  of  years,  1500/.  per  annum,  in  which  es- 
timate were  included  certain  offices  held  by  him,  and  the  total  income 
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of  which  amounted  to  421/.  per  annum.  These  offices  were  those  of 
clerk  to  the  Honiton  Turnpike  Trust,  clerk  to  the  Honiton  and  Sid- 
mouth  Trust,  clerk  and  registrar  to  the  Poor-law  Union,  (which  three 
offices  together  amounted  to  205Z.,)  clerk  to  the  Commissioners  of 
Taxes,  and  several  other  smaller  offices,  stewardships,  &c.  Philip 
Mules  also  represented  that  he  was  at  the  time  entirely  free  from  any 
pecuniary  embarrassment,  and  not  exposed  to  any  pecuniary  liabili- 
ties that  could  affect  his  credit.  The  termination  of  the  negotiations 
was,  that  in  consideration  of  2300/.  the  plaintiff  was  admitted  to  be 
an  equal  partner  with  I'hilip  Mules  in  the  business,  as  from  the  22d 
June,  1847.  The  defendant,  Horace  Vibart  Mules,  was  to  be  a  part- 
ner also,  but,  in  lieu  of  all  his  share  of  the  profits,  was  to  have,  so  long 
as  all  three  continued  partners,  the  emoluments  arising  firom  the  three 
offices  firstly  above  mentioned.  Articles  of  partnership  were  drawn 
up  accordingly  of  that  date.  His  honor  read  several  extracts  from 
the  articles,  which,  in  substance,  provided  as  follows :  The  plaintiff 
and  the  two  defendants  were  to  be  partners  during  the  lives  of  them, 
and  of  any  two  of  them.  By  clause  2,  each  was  to  employ  all  his 
time  in  the  business  of  the  partnership,  and  to  conununicate  to  the 
others  or  other  of  them,  upon  request,  all  instructions  and  information 
in  and  anywise  relating  to  the  said  partnership  practice.  Clause  5 
provided,  that  Philip  Mules  was  to  use  his  best  endeavors  to  obtain 
the  grant  of  the  three  offices  above  referred  to,  to  be  made  to  the  part- 
nership firm :  that  in  the  mean  time  the  defendant,  Horace  Vibart 
Mules,  should  perform  all  the  duties  of  such  three  offices  at  the  place 
of  business  of  the  firm,  and  that  such  three  offices  should  be  partner- 
ship property,  the  defendant  Horace  Vibart  Mules  to  take  to  himself 
the  emoluments  of  them  for  and  in  lieu  of  his  share  of  the  profits  of 
the  partnership  business ;  and  so  soon  as  Philip  Mules  should  retire 
or  die,  the  salaries  of  the  said  three  offices  were  to  be  divisible  equally. 
Clause  6  provided  that  all  other  offices  should  be  obtained,  if  possible, 
in  the  name  of  the  firm,  and  that  all  the  emoluments  of  such  offices 
should  belong  to  the  partnership  equally.  By  clause  7,  the  plaintiff 
and  the  defendant,  Philip  Mules,  were  to  be  entitled  to  the  profits  in 
equal  shares,  after  defraying  the  payments  and  expenses,  &c.  afore- 
said. By  clause  10,  each  partner,  immediately  on  receiving  any 
moneys,  notes,  &c.,  was  to  make  entries  duly  thereof,  and  hand  them 
over  to  the  plaintiff  as  the  cashier,  who  was  to  make  entries  in  the 
general  cash-book,  and  pay  them  to  the  bankers  of  the  concern.  By 
clause  11,  the  plaintiff  was  to  be  cashier,  and  keep  all  proper  books. 
By  clause  13,  it  was  provided  that  the  said  Philip  Mules  was  to  be  at 
liberty  to  assign  his  share  in  the  partnership  to  the  said  Horace  Vibart 
Mules,  who,  during  the  continuance  of  Philip  Mules  therein,  should 
be  considered  as  a  sub-partner  merely ;  and  that  on  the  retirement  or 
decease  of  Philip  Mules,  the  emoluments  of  the  said  offices  were  not 
to  go  exclusively  to  Horace  Vibart  Mules,  but  form  part  of  the  gene- 
ral partnership  profits,  and  that  such  partnership  profits  should  then 
be  divided  equally  between  the  plaintiff  and  Horace  Vibart  Mules. 
By  clause  14,  Philip  Mules  was  not  to  retire  for  three  years,  nor  then 
without  six  months'  notice.     The  plaintiff  and  Horace  Vibart  Mules 
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heeded  only  to  give  three  months'  notice.  By  clause  15,  in  the  case 
■of  the  retirement  of  Philip  or  Horace  Vibart  Moles,  or  of  the  death 
of  any  of  the  three  partners,  the  share  of  the  partner  so  dying  on  re- 
tiring was  to  accrue  to  the  surviving  or  continuing  partners  or  part- 
ner. If  Philip  or  Horace  Vibart  Mules  retired,  they  were  to  give 
their  best  endeavors  to  secure  to  the  continuing  partners  all  the  part- 
nership practice,  offices,  &c. ;  and  in  case  of  such  retirement,  the  re- 
tiring partner  should  not  for  twenty  years  thereafter  practise  as  a 
solicitor  or  attorney  within  thirty  miles  of  Honiton.  By  clause  16,  if, 
contrary  to  the  provisos  and  stipulations  therein  contained,  either  of 
the  partners  should  not  (not  being  prevented  by  illness  or  unavoidable 
accident)  diligently  and  faithfully  employ  himself  in  carrying  out  the 
said  partnership  practice,  or  enter  into  contracts  not  compatible  with 
the  business,  or  give  credit  unduly,  or  release  debts,  or  should  know- 
ingly commit  or  permit  any  act,  &c.  whereby  the  said  partnership 
moneys  might  be  taken  in  execution,  &c.,  or  should  not,  so  often  as 
he  receive  money,  bills,  notes,  &c.,  immediately  thereupon  cause  due 
entries  to  be  made  thereof  in  the  proper  books  of  account,  and  should 
knowingly  and  wilfully  make  such  omission,  or  if  the  plaintiff  or 
Horace  Vibart  Mules  unduly  absented  themselves  from  business,  the 
other  partners  or  partner  might  leave  or  give  a  notice  declaring  the 
partnership  to  be  dissolved,  and  the  partnership  should  thereupon  be 
dissolved  from  the  day  of  giving  such  notice,  ''in  the  same  manner 
and  with  the  same  consequences  as  if  the  partnership  had  been  deter- 
mined by  the  voluntary  retirement  of  the  offending  partner."  The 
partnership  then  conmienced  immediately,  under  these  articles.  In 
November,  1847,  the  bankers  of  the  firm,  Messrs.  Flood  &  Lott, 
stopped  payment,  and  it  was  shortly  discovered  that  the  defendant, 
Philip  Mules,  was  indebted  to  the  bankrupts,  on  his  private  account, 
5000/.,  and  was  abo  liable  for  a  much  larger  sum,  viz.  30,000/., 
balance  of  an  old  account  of  Messrs.  Flood  &  Mules  (the  partnerhip 
firm  to  whom  Philip  Mules  had  succeeded)  with  the  bankers.  Philip 
Mules,  being  sued  by  the  assignees  in  bankruptcy  of  Messrs.  Flood 
&  Lott,  absconded  in  January,  1849,  and  has  ever  since  remained  out 
of  the  jurisdiction.  Disputes  immediately  arose  between  the  plaintiff 
and  the  defendant  Horace  Vibart  Mules ;  and  all  negotiations  set  on 
foot  for  an  arrangement  having  failed,  the  plaintiff,  on  the  14th  May, 
1849,  served  on  the  defendants  a  notice  of  dissolution  of  partnership, 
under  the  16th  clause  of  the  articles,  and,  in  pursuance  of  the  notice, 
filed  this  bill  on  the  12th  June,  1849.  It  contains  aUegations  that 
the  plaintiff  was  careful,  &c.,  and  that  he  faithfully  observed  the  stipu- 
lations of  the  deed,  but,  that  neither  of  the  defendants  did  observe 
such  stipulations ;  and  in  particular,  that  they  did  not  introduce  him 
to  the  clients,  nor  give  him  information  on  the  subject  of  the  business 
done,  and  that  they  both  of  them  transacted  business  at  their  private 
residence ;  that  the  defendants  received  various  sums  of  money  on 
account  of  the  partnership  without  accounting  for  the  same,  and  that 
the  same  were  never  entered  in  the  partnership  books ;  that  Horace 
Vibart  Mules  procured  some  offices  to  be  granted  to  him  in  his  own 
name,  and  that  the  defendants  procured  other  offices  to  be  granted  to 
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them  in  their  joint  names,  but  that  no  such  offices  were  ever  granted 
to  all  three  partners,  and  that  no  moneys  were  ever  received  by  the 
plaintiff  on  account  of  the  said  offices,  or  any  of  them. 

The  defendant  Horace  Vibart  Mules,  by  his  answer,  states —  [His 
honor  read  considerable  extracts  from  the  answer  of  which  the  sub- 
stance was  as  follows :]  —  That  the  defendant  Horace  Vibart  Mules 
had  no  knowledge  of  the  particulars  of  the  negotiation  for  a  partner- 
ship ;  that  he  never  promised  to  introduce  the  plaintiff  to  the  clients 
of  the  partnership,  nor  assist  him  in  carrying  on  the  business,  save  as 
implied  by  his  having  executed  the  articles  of  partnership,  in  which 
he  had  joined  at  the  request  of  his  father — a  request  which,  owing 
to  the  peculiar  circumstances  in  which  he  was  placed,  he  was  bound 
to, comply  with;  that  he  had  invariably  accounted  for  all  moneys 
received  by  him  to  Smith,  the  plaintiff,  whose  duty  it  was  to  enter 
them  in  the  partnership  books  of  account ;  that  he,  the  defendant, 
Horace  Vibart  Mules,  had  not  obtained  any  grants  of  offices  to  be 
made  out  in  his  own  name,  though  he  had  procured,  or  assisted  in 
procuring,  some  to  be  made  out  in  the  joint  names  of  his  father  and 
himself;  that  this  was  because  it  was  impossible  to  get  the  plaintiff's 
name  joined  in  the  grant;  that  he,  the  defendant,  Horace  Vibart 
Mules,  was  only  interested  as  a  sub-partner,  and  had  nothing  to  do 
with  the  partnership  business  as  a  principsd;  that  he  had  tried  all 
means  of  obtaining  an  amicable  arrangement  with  the  plaintiff,  had 
had  nothing  to  do  with  the  negotiations  previous  to  the  articles,  and 
had  received  no  part  of  the  consideration  money,  and  therefore  was 
not  liable  to  the  plaintiff  in  this  suit.  The  answer  then  set  out  a 
long  correspondence,  on  the  face  of  which  it  was  contended  that  the 
case  appeared  as  set  up  by  the  answer,  and  insisted  that  the  plaintiff, 
having  dissolved  without  reason  as  against  Horace  Vibart  Mules,  was 
bound  by  all  the  consequences  of  his  own  act  The  defendant  Philip 
Mules  never  answered  the  bill,  and  absconded,  and  the  bill  had  been 
taken  ^o  confesso  against  him.  [There  was  a  m-eat  deal  of  evidence, 
which  his  honor  then  went  through  at  some  length.  The  material 
part  went  to  show  that  the  defendants  had  procured  grants  of  some 
offices  to  themselves,  and  that  only  in  one  office  was  any  thing  ob- 
tained for  the  plaintiff,  namely,  a  nomination  of  the  plaintiff  as  assist- 
ant clerk  to  the  commissioners ;  that  Horace  Vibart  Mules  had  been 
irregular  in  his  attendances  at  the  office,  had  received  sums  of  money 
without  accounting  for  them,  and  had  not  introduced  the  plaintiff  to 
the  clients.  Evidence  on  the  other  side  was  brought  forward  to  show 
that  Horace  Vibart  Mules  had  introduced  the  plaintiff,  but  that  he, 
the  plaintiff,  avoided  seeing  the  clients.  His  honor  then  observed, 
that  the  bill  did  not  seek  the  repayment  of  the  2300/.,  or  any  part  of 
it,  nor  impugn  the  validity  of  the  articles  of  partnership ;  but  the 
only  question  was,  what,  under  those  articles,  were  the  rights  of  the 
partners ;  and  proceeded  as  follows :]  —  The  three  branches  of  relief 
sought  were  —  first,  a  dissolution  as  from  the  14th  May,  1849,  with 
the  consequent  accounts ;  secondly,  an  injunction  to  restrain  the  de- 
fendants, or  either  of  them,  from  practising  within  the  limits  before 
mentioned ;  and,  thirdly,  relief  as  to  the  offices.    As  against  the  de- 
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fendant  Philip  Mules,  a  sufficient  case  for  a  dissolution,  under  the 
16th  clause,  is  proved  to  have  existed ;  but  it  does  not  follow,  that 
because  the  plaintiff  is  entitled  to  dissolve  partnership  as  against 
Philip,  he  is  therefore  entitled  to  dissolve  as  against  Horace.  I  think 
the  plaintiff  is  bound  to  show  a  sufficient  case  against  him  also,  under 
clause  16.  There  are  several  events  in  which  the  plaintiff  had  a  right 
to  dissolve  the  partnership,  but  there  are  only  two  material  to  be  con- 
sidered, namely,  whether  the  defendant  Horace  Vibart  Mules  has  not 
diligently  and  faithfully  employed  himself,  &c.,  (being  the  first  cause 
for  a  dissolution  under  clause  16,)  or  whether  he  has  or  not  received 
moneys  without  making  due  entries.  I  think  the  first  of  these 
branches  applies  only  to  the  business  carried  on  by  the  individual 
partner  complained  of ;  and  there  is  no  evidence  at  all  showing  any 
breach  of  this  engagement  as  regards  the  offices  the  duties  of  which 
were  performed  by  Horace  Vibart  Mules.  It  was  argued  for  the 
plaintiff,  that  he  could  not  be  held  to  have  worked  diligently  and 
faithfully  if  he  made  no  communications ;  but,  refeiring  to  the  2d 
clause  of  the  articles,  I  am  of  opinion  he  was  not  bound  to  make  any 
communications  unless  requested  to  do  so  by  his  partners.  At  all 
events,  a  request  would  be  necessary  to  call  this  part  of  the  dissolu- 
tion clause  into  effect ;  and  there  is  no  evidence  of  any  such  request 
having  been  made.  Neither  is  the  case  as  to  this  defendant  Horace 
Vibart  Mules  within  the  other  branch  of  the  dissolution  clause,  which 
refers  to  the  receiving  moneys  without  duly  entering  the  same.  To 
come  within  this  branch  it  must  be  shown  not  only  that  there  was  an 
omission  on  the  part  of  the  defendant,  but  that  it  was  an  omission 
knowingly  and  wilfully  deceitful.  This,  I  think,  the  plaintiff  has  not 
sufficiently  done.  On  the  contrary,  all  the  sums  received  by  the  de- 
fendant Horace  Vibart  Mjiiles  are,  with  one  exception,  entered  in  his 
diary ;  and  there  is  no  allegation  that  any  of  such  entries  was  made 
at  any  other  time  than  when  it  professes  to  have  been  made.  The 
excepted  item  is  small  in  amount,  and  it  would  be  going  too  far  to 
stand  on  it  for  the  purpose  of  declaring  a  dissolution.  Mr.  Bridgman 
proves  the  omission,  but  he  says  nothing  as  to  the  amount,  or  the 
fraudulent  intention.  I  am  further  of  opinion  that  the  partnership 
was  not  well  dissolved  by  the  notice  under  clause  16.  Whatever 
might  be  the  effect  of  such  a  notice,  if  the  breach  complained  of  in  it 
were  established  against  both  the  defendants,  it  clearly  was  not  com- 
petent to  the  plaintiff  alone  to  give  such  a  notice  without  joining  the 
other  partner  with  himself.  It  cannot,  however,  be  said  that  because 
the  partnership  has  not  been  properly  dissolved  under  clause  16,  it  is 
therefore  still  subsisting.  The  defendant  Horace  Vibart  Mules  has 
adopted  this  notice,  and  treated  the  dissolution  as  complete ;  and  the 
plaintiff  cannot  go  back  from  his  own  instrument;  there  must,  there- 
fore, be  considered  to  have  been  a  dissolution  as  from  the  14th  May, 
1849,  but  without  the  consequences  mentioned  in  clause  16,  to  follow 
a  dissolution.  It  remains  to  decide  what  is  to  be  done  with  the 
offices.  Under  clause  6,  these  offices  were  to  belong  to  the  partner- 
ship, though  the  defendant  Horace  was  to  receive  the  emoluments  as 
his  share  so  long  as  Philip  remained  in  the  firm ;  and  on  his  retire- 
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ment,  or  death,  they  were  to  belong  to  the  partners  equally.  If  they 
had  been  obtained  in  the  joint  names  of  all  three  of  the  partners,  the 
plaintiff  would  now  have  had  a  chance  of  possessing  them,  or,  at  any 
rate,  would  have  had  a  joint  interest  in  them;  but  rhilip  never  used 
any  endeavors  for  this  purpose,  and  the  defendants  alone  are  now 
jointly  interested  in  them.  Clause  5,  is  sufficient  to  constitute  these 
offices  partnership  assets ;  and,  under  the  circumstances,  the  defend- 
ants cannot  be  allowed  to  retain  them  to  their  joint  and  exclusive 
use.  The  proper  relief  is,  to  charge  the  defendants  with  the  value  of 
them  in  the  partnership  accounts.  This  only  extends  to  the  three 
offices  mentioned  in  clause  5,  and  not  to  the  other  offices  held  by  the 
defendants,  or  either  of  them,  since  these  are  not  expressly  mentioned 
in  clause  5 ;  and  this  is  not  the  case  of  the  retirement  or  death  of 
Philip  Mules,  nor,  in  my  opinion,  of  a  dissolution  within  clauses  15 
and  16. 

Declare  the  partnership  dissolved  as  from  the  14th  May,  1849;  usual 
partnership  accounts  to  be  taken;  reference  to  the  Master  as  to  the 
value  (at  the  time  of  this  decree)  of  the  three  offices  mentioned  in  clause 
5  of  the  articles  of  partnership,  after  making'  a  reasonable  allowance  for 
the  trouble  and  expense  of  conducting  and  carrying  on  the  business  of 
the  same ;  the  defendants  to  be  charged  in  the  partnership  accounts 
with  that  value*  Take  an  account  of  the  profits  ofUie  same  three  offices 
since  the  dissoluUion,  making  such  reasonable  allowance  as  aforesaid,  and 
let  the  defendants  account  to  the  plaintiff  for  his  share  of  such  profits. 
As  to  the  rest  of  the  relief  prayed,  dismiss  the  bill  without  costs,  and 
reserve  the  costs  of  so  mu4:h  of  the  bill  as  is  not  dismissed. 


Manwaring's  Case;  re  The  Eastern  Counties  Junction  and 

Southend  Railway  Company.^ 

Febnuuy  9,  and  10, 1852. 

Contributory--^  UpfUPs  Case. 

H^  named  as  a  proyisional  committeeman  of  a  sclieme  for  making  a  railway,  in  answer  to 
an  offer  of  100  shafes,  wrote  to  beg  that  they  might  be  reserved  for  him.  Afterwards  the 
Bcheme  was  varied,  by  the  addition  of  a  branch  railway,  and  the  company  was  then  again 
registered  provisionally.  Subsequently  the  secretary  wrote  to  M.,  requesting  payment  of 
the  deposit  on  the  shares  accepted  by  him,  and  stating  that  his  letter  of  allotment  had 
been  forwarded.  M.  replied  by  an  inquiry  whether  a  sufficient  number  of  deposits  had 
been  paid  to  enable  the  company  to  go  to  parliament  that  session,  and  whetner  all  the 
oUier  members  of  the  Provisional  Committee  had  paid  their  deposits ;  and  saying,  that 
should  that  be  the  case,  he  should  not  hesitate  to  pay  also.  A  few  days  afterwards  the 
scheme  was  abandoned,  and  on  the  winding  up,  AL  was  named  a  contributory.  On  mo- 
tion to  strike  out  his  name :  — 

EeH  that  he  was  a  contributory,  on  the  authority  of  l^fiWs  ceue,  the  circnmstaaces  of  tlii» 

1  16  JttT.  263. 
VOL.  X.  10 
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case  being,  in  effect,  similar ;   and  that  the  addition  of  a  branch  line  to  the  original 
scheme  was  not  such  an  idteration  as  to  absolve  liim  from  his  agreement  to  take  shares. 

This  was  a  motion,  on  behalf  of  Mr.  John  Manwaring,  that  an 
order  of  the  Master  engaged  in  winding  up  the  affairs  of  the  above- 
named  company,  dated  the  9th  July,  1851,  and  directing  that  Mr.  John 
Manwaring's  name  should  be  placed  on  the  list  of  contributories, 
might  be  discharged  or  varied,  and  that  his  name  might  be  struck  out, 
and  that  the  costs  of  this  application  might  be  paid  either  by  the  offi- 
cial manager  personally,  or  out  of  the  funds  of  the  company.  The 
Eastern  Counties  Junction  and  Southend  Railway  Company  was 
provisionally  registered  in  May,  1845,  "to  make  a  railway,  com- 
mencing at  the  Romford  station  of  the  Eastern  Counties  Railway, 
with  branches  to  Southend,  Essex."  In  the  prospectuses  issued  at 
this  time,  no  mention  was  made  of  any  intention  to  form  any  parti- 
cular branch.  In  September,  1845,  a  prospectus  was  issued,  in  which 
Mr.  Manwaring^s  name  appeared  as  one  of  the  provisional  commit- 
tee, and  the  purpose  of  the  company  was  stated  to  be  to  form  the 
railway  before  mentioned,  with  a  branch  to  Tilbury.  On  the  6th 
October,  1845,  the  following  letter  was  sent  by  the  secretary  to  Mr. 
Manwaring :  — 

«  Eastern  Counties  Junction  and  Southend  Railway  Company. 

"  Offices,  33,  Broad  Street  Buildings,  London,  October  6, 1845.  . 

"  Sir,  —  I  am  instructed  by  the  committee  of  management  to  in- 
form you,  that  by  a  resolution  passed  by  them,  you  are,  as  a  member 
of  the  provisional  committee,  entitled  to  100  shares  in  this  company, 
or  any  less  number  you  may  wish,  provided  you  signify  in  writing,  on 
or  before  the  9th  instant,  the  number  you  are  desirous  of  taking. 

(Signed)  *<  R.  H.  CaustcJn,  Secretary. 

«  John  Manwaring,  Esq." 

To  this  letter  Mr.  Manwaring  sent  a  reply  as  follows :  — 

"  Eagle  Hall,  Bipon,  October  9,  1845. 

"Sir, —  My  absence  from  home  prevented  me  sooner  replying  to 
yours  of  the  6th  instant  I  should  wish  to  have  100  shares  reserved 
forme.     Yours  obediently,  "John  Manwaring. 

«  R.  H.  Causton,  Esq." 

On  the  21st  November,  1845,  the  secretary  again  wrote  to  Mr. 
Manwaring  as  follows :  — 

"  Eastern  Counties  Junction  and  Southend  Railway  Company, 

**  Offices,  33,  Broad  Street  Buildings,  London,  November  21,  1845. 

"  Sir,  —  The  plans  and  sections  of  the  Eastern  Counties  Junction 

and  Southend  Railway  being  nearly  ready  for  deposit  on  the  29th  in- 

;stant,  agreeably  to  the  standing  orders  of  the  House  of  Commons,  the 

-committee  of  management  are  of  opinion  that  the  payment  of  the  de* 

posit  money  should  be  no  longer  delayed;  they,  therefore,  request 
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yoa  will  be  so  good  as  to  pay  forthwith  the  deposit  on  the  100  shares 
accepted  by  yon  as  a  member  of  the  provisional  committee,  agreeably 
to  your  letter  of  the .  9th  ultimo.  I  have  the  honor  to  be,  Sir,  your 
most  obedient  servant,  "  R.  H.  Causton,  Secretary. 

.   "  John  Manwaring,  Esq. 

"  P.  S.  Your  letter  of  allotment  has  ahready  been  forwarded,  and 
the  bankers  of  the  company  are  directed  to  receive  the  amonnt" 

To  this  application  Mr.  Manwaring  sent  the  following  reply :  — 

"  Eagle  Hall,  Ripon,  November  27,  1845. 

"  Sir,  —  In  reply  to  your  letter  of  the  2l8t  instant,  calling  upon  me 
to  pay  the  deposit  on  100  shares  in  the  Eastern  Counties  Junction 
and  Southend  Railway,  I  must  beg  that  you  will  have  the  goodness 
to  inform  me  whether  a  sufficient  amount  of  deposits  has  been  paid  up 
to  enable  the  company  to  go  to  parliament  this  session,  and  if  all  the 
other  members  of  the  provisional  committee  have  paid  their  deposits. 
Should  that  be  the  case,  I  shall  not  hesitate  to  pay  also — that  is, 
upon  being,  clearly  satisfied  on  these  points.  I  am,  Sir,  your  most 
obedient  servant,  "John  Manwaring. 

«  R.  a  Causton,  Esq." 

Subsequently  to  the  10th  October,  1845,  a  new  body  of  directors 
was  introduced,  and  the  object  of  the  company  was  varied,  by  the 
addition  of  a  branch  to  the  river  Crouch,  in  the  county  of  Essex ;  on 
the  23d  of  the  same  month  the  company  was  again  provisionally  re- 
gistered, with  such  alteration ;  and  on  the  25th  January,  1850,  it  was 
ordered  to  be  wound  up.  The  Master  having  on  the  9th  July,  1851, 
placed  Mr.  Manwarin^s  name  on  the  list  of  contributories,  he  made 

the  present  motion  by  way  of  appeal  from  that  decision. 

• «... 

*  Lee  and  F.  S.  Williams  said  that  the  order  in  question  was  made 
at  a  time  when  there  was  a  doubt  about  the  construction  of  these 
statutes,  which  had  since  been  settled  by  a  decision  of  the  House  of 
Lords.  Huiton  v.  Thompson^  and  Norris  v.  Cooper^  3  H.  L.  C.  161. 
Here  Manwaring's  name  had  been  put  upon  the  provisional  commit- 
tee without  his  knowledge,  and  the  first  intimation  he  had  of  it  was 
the  secretary's  letter  of  the  6th  October,  1845.  Mr.  Manwaring  re- 
sided in  Yorkshire,  and  had  no  personal  knowledge  of  the  transac- 
tion. The  answer,  therefore,  by  him  was  not  an  absolute  acceptance, 
but  a  request  that  shares  might  be  reserved  for  him  only.  That 
was  not  enough  to  make  him  a  contributory.  OniorCs  case^  1  Sim., 
N.  S.,  394 ;  s.  c.  7  Eng.  Rep.  64.  Then,  on  being  applied  to  for  his 
deposit,  he  writes  to  make  certain  inquiries,  and  intimates  his  wil- 
lingness to  pay  the  deposit  if  they  should  be  satisfactorily  answered. 
The  whole  of  his  conduct  shows  that  he  meant  to  give  himself  time 
and  opportunity  for  consideration.  This  prudence  was  justified  by 
the  event,  for  a  few  days  after  this  inquiry  the  project  was  abandoned. 
CarmichaePs  case^  17  Sim.  163 ;  s.  c.  1  Eng.  Rep.  66 ;  s.  c.  1  Eng. 
Rep.  9.  Capper's  case^  1  Sim.,  N.  S.,  178 ;  s.  c.  2  Eng.  Rep.  77 ; 
Cottiers  case  J 14  Jur.  703. 

[Parker,  V.  C.  UpfilVs  case  is  the  difficulty  which  stands  in  your 
way.] 
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The  doctrine  in  that  case  is  a  matter  of  faith,  not  reason.  The 
two  circumstances  occurring  together  will  make  a  man  a  contribu- 
tory, neither  of  which  alone  would  be  sufficient. 

[Parker,  V.  C.  Sealing  and  delivery  together  make  a  deed,  nei- 
ther of  which  is  sufficient  alone.  There  is  no  want  of  principle  in 
that^] 

But  Manwaring  was  not  a  member  of  the  provisional  committee 
with  his  own  consent 

[Parker,  V.  C.  Letters  were  addressed  to  him  in  that  character, 
and  in  one  of  his  answers  he  says,  "  If  all  the  other  members  of  the 
provisional  committee  consent,"  &c.] 

There  were  proper  forms  of  consent  to  be  filled  up ;  Manwaring 
never  did  that.  Then  he  never  accepted  shares,  and  there  was  no 
allotment.  This  case  is  similar  to  Conwaifs  case,  16  Jur.  120 ;  s.  c. 
8  Eng.  Rep.  250.  Moreover,  the  scheme  was  altered  without  his  con- 
currence ;  and  even  if  he  had  accepted  shares,  that  alteration  would 
have  released  him  from  the  agreement. 

[Parker,  V.  C.  If  the  letter  saying  that  he  wished  shares  to  be  re- 
served referred  to  shares  in  one  company,  and  this  was  a  different 
company,  that  may  be  an  important  circumstance.] 

Danielj  for  the  official  manager,  contended  that  the  case  was  not 
distinguishable  from  UpfilPs  casCy  2  H.  L.  C.  674 ;  s.  c.  1  Eng.  Rep. 
13.  He  also  cited  Morrisor/s  case,  15  Jur.  346 ;  s.  c.  3  Eng.  Rep.  129. 

Lee,  in  reply,  contended  that  the  proposal  to  make  a  branch  to 
Crouch  was  a  substantial  variation  of  the  scheme,  and  the  company 
subsequently  registered  was,  in  fact,  a  new  company ;  and  that  there 
was  no  evidence  of  an  actual  allotment  of  shares  to  Manwaring. 

Parker,  V.  C.  I  do  not  think  that  this  case  is  distinguishable 
from  UpfilPs  case.  The  point  decided  there  was,  that  a  person 
whose  name  is  on  the  list  of  provisional  committeemen,  and  to  whom 
shares  have  been  allotted,  is  a  contributory.  The  first  question  then 
is,  was  Mr.  Manwaring's  name  on  the  provisional  committee  ?  It 
was  in  the  printed  list,  but  it  is  suggested  that  there  was  nothing  to 
show  that  it  was  there  with  his  own  consent  However,  there  are 
two  letters  written  to  him  in  the  character  of  a  provisional  commit- 
teeman, and  his  answers  to  them ;  and  in  those  answers  he  does  not 
repudiate  the  character  ascribed  to  him  by  the  letters.  Then  the  next 
question  is,  did  he  accept  shares  in  the  concern  ?  In  his  answer  to  the 
letter  offering  him  shares  he  says,  ^'  I  should  wish  to  have  100  shares 
reserved  for  me."  If  it  had  stopped  there  the  circumstances  would 
have  been  the  same  as  in  OniorCs  case,  in  which  liord  Cranworth 
said  that  his  acquaintance  with  mercantile  language  was  not  sufficient 
to  enable  him  to  decide  whether  such  a  request  amounted  to  an  ac- 
ceptance, and  he  directed  an  issue,  to  have  the  question  determined  by 
a  jury.     In  this  case  the  request  was  followed  up  by  a  letter  from  the 

1  So  alflo  two  or  more  circumstances  concurring  may  be  sufficient  to  prove  the  com- 
mission of  a  crime,  or  the  criminal  intention,  though  the  proof  would  be  defective  by 
the  absence  of  any  one  of  them.  *Why  shoiild  not  the  intention  of  a  man  to  pledge  his 
credit  on  behalf  of  a  particuLir  association  be  capable  of  proof  in  like  manner  ? 
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secretary.  Referring  to  the  letter  containing  such  request  he  says, 
"  You  will  be  so  good  as  to  pay  forthwith  the  deposit  on  the  100 
shares  accepted  by  you  as  a  member  of  the  provisional  committeCi 
agreeably  to  your  letter  of  the  9th  ultimo."  The  answer  of  Mr.  Man- 
waring  to  that  letter  does  not  say,  "  You  have  mistaken  my  letter," 
but  it  is  upon  quite  different  grounds.  Therefore  whatever  doubt  there 
might  be  upon  the  mere  word  "  reserved,"  there  is  this  further  fact 
that  both  parties  have  treated  that  letter  in  which  it  occurs  as  an  ac- 
ceptance of  shares.  Conwaifs  case  has  been  referred  to.  In  that 
case  there  was  an  offer  and  an  acceptance  of  shares,  and  nothing 
more  was  done,  and  I  considered  that  those  facts  did  not  bring  it 
within  the  law  of  UpfilPs  case.  Here  there  has  been  an  offer  of 
shares,  an  acceptance,  and  then  a  communication  to  Mr.  Manwaring 
that  shares  were  allotted  to  him,  and  calling  upon  him  to  pay  the  de- 
posit This  case  is,  therefore,  clearly  distinguishable  from  Conwai/s 
case,  because  the  acceptance  of  shares  is  followed  up  by  what  is  tan- 
tamount to  an  allotment  The  next  question  is,  whether  the  varia- 
tion in  the  scheme  is  such  as  to  make  it  a  different  company  from 
that  in  which  Mr.  Manwaring  agreed  to  take  shares.  There  is  no 
evidence  before  me  at  all  that  there  has  been  that  variation.  I  find 
the  original  plan  was  for  a  line  simplv  to  Southend,  without  any  par- 
ticular branch  being  mentioned  at  all ;  but  all  the  prospectuses  men- 
tion it  as  a  scheme  for  a  railway  with  a  branch  to  Tilbury.  It  is 
quite  clear,  therefore,  that  this  branch  to  Tilbury  was  a  part  of  the 
concern.  There  is  another  branch  to  the  river  Crouch,  mentioned  as 
an  enlargement  of  the  scheme.  1  find  no  evidence  with  respect  to 
that,  any  more  than  with  respect  to  the  other  branch  to  Tilbury.  At 
all  events,  I  consider  that  a  scheme  of  this  kind,  in  its  inchoate  state, 
is  not  essentially  varied  by  such  an  addition  as  an  extension  of  this 
kind.  I  think,  therefore,  that  this  case  is  governed  by  UpfilFs  case ; 
and  that,  accordingly,  Mr.  Manwaring  must  fail  in  his  application ; 
but  I  do  not  consider  it  a  case  for  costs. 

Motion  refused^  without  costs. 


Rawlinson  v.  Wass.^ 

March  18,  1852. 

Will  —  Heirs  ex  parte  Matemd. 

Testator,  by  will,  gare  and  directed  his  real  estates  to  be  sold,  and  the  interest  of  the  pro- 
ceeds of  the  sales  to  be  paid  to  his  daughter  for  life,  with  remainder  as  she  should  appoint 
by  will,  and,  in  default  of  appointment  by  her,  then,  to  his  own  heirs,  ex  parte  maternd. 
By  a  codicil,  he  directed  the  tmstees  (if  his  said  daushter  required  it)  to  sink  the  wholo 
or  part  of  the  same  property  in  an  annuity  for  her  for  Gfe,  to  be  paid  to  her  sole  and  sepor 


^  16  Jur.  282.    Ex  relaihne. 

10  • 
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rate  use,  withoat  power  of  anticipation.    The  testator  left  hiB  daughter,  hiB  only  child  and 
heir  at  law,  him  surviving. 

MbH  that  she  was  absolutely  entitled  to  the  real  estates. 

James  Rawlinson,  by  his  will,  bearing  date  the  24th  February, 
1841,  directed  ail  his  just  debts,  funeral  and  testamentary  expenses, 
to  be  paid  by  his  executors,  therein  named,  out  of  his  personal  es- 
tate, and  then  gave  all  his  real  and  personal  estates  unto  the  defend- 
ants, Wass  and  Hubbersty,  their  heirs,  executors,  administrators,  and 
assigns,  upon  trust,  to  permit  his  daughter,  the  plaintiff,  Elizabeth 
Rawlinson,  to  use  all  his  plate,  furniture,  &c.  for  her  life ;  and,  upon 
further  trust,  with  the  consent  and  approbation  of  his  said  daughter, 
Elizabeth  Rawlinson,  to  sell  his  said  real  estates  and  give  receipts ; 
and  he  directed  that  the  said  trustees  should  hold  the  money  to  be 
produced  from  his  personal  estate,  after  the  payment  of  his  just  debts, 
as  aforesaid,  and  also,  the  money  to  arise  from  such  sale  of  his  real  es- 
tate, upon  trust,  to  invest  the  net  surplus  of  all  such  moneys  in  the  pur- 
chase of  freehold  or  copyhold  hereditaments  of  inheritance  in  fee-simple 
in  England,  or  otherwise  to  lay  out  and  invest  the  same  moneys  and 
premises  in  and  upon  government  or  real  securities  in  England  at 
interest,  and  to  pay  the  rents,  issues,  and  profits  of  the  said  real  es- 
tate until  so  sold,  as  aforesaid,  and  the  dividends,  interest,  and  an- 
nual produce  of  the  moneys  arising  from  such  sale  or  sales  as  afore- 
said, and  so  directed  to  be  invested,  into  the  proper  hands  of  his  said 
daughter,  Elizabeth  Rawlinson,  during  her  life,  for  her  sole  and  sepa- 
rate use,  and  her  receipts  alone  to  be  the  only  effectual  discharges  for 
the  same ;  and  from  and  immediately  after  the  decease  of  the  said 
daughter,  Elizabeth  Rawlinson,  then  the  said  trustees  should  stand 
possessed  of  the  said  real  estate,  stocks,  funds,  and  securities,  as 
aforesaid,  and  all  the  accumulations  thereof,  and  the  dividends,  inte- 
rest, and  annual  produce  thereof,  in  trust,  for  such  person  or  persons, 
for  such  estates,  &c.,  and  in  such  parts,  &c.,  as  the  said  daughter^ 
Elizabeth  Rawlinson,  notwithstanding  any  future  coverture,  by  her 
last  will  and  testament  in  writing,  or  any  codicil  or  codicils  thereto, 
to  be  by  her  signed,  &c.,  should  direct,  limit,  or  appoint ;  and,  in 
default  of,  and  until  such  direction,  limitation,  or  appointment,  and 
in  case  the  same  should  be  incomplete,  he  gave  the  said  freehold  es- 
tate, and  stocks,  funds,  and  securities,  personal  estate  and  effects, 
unto  his  heirs  and  assigns,  ez  parte  matemd,  as  if  he  had  died  intes- 
tate ;  and  he  directed  his  said  trustees  to  pay,  assign,  and  transfer 
the  same  accordingly ;  and  he  appointed  the  said  Joseph  Wass  and 
Philip  Hubbersty  executors  of  that  his  will.  The  testator  afterwards 
made  a  codicil  to  his  will,  which  codicil  bore  date  the  same  24th 
February,  1841,  whereby  he  directed  that,  in  case  his  daughter,  the 
said  Elizabeth  Rawlinson,  should,  at  any  time  or  times,  express  her 
desire  that  any  part  or  the  whole  of  the  funds  and  money  arising 
from  the  sale  of  his  real  or  personal  estate  should  be  invested  and 
flunk  in  the  purchase  of  an  annuity  for  her  life,  and  she  should  direct 
the  same  under  her  hand  to  be  so  invested  and  sunk,  then,  he  thereby 
directed  his  trustees  so  to  sink  and  invest  the  same  accordingly,  and 
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to  purchase  such  annuity  or  annuities  therewith,  as  they,  with  the 
consent  of  his  said  daughter,  should  think  most  beneficial ;  and  he 
directed  such  annuity  to  be  paid  to  his  said  daughter,  exclusive  of 
any  husband  with  whom  she  might  thereafter  marry,  and  her  receipt 
was  to  be  the  only  discharge,  and  not  to  be  given  by  way  of  antici* 
pation.  The  testator  died  on  the  25th  July,  1848,  and  the  will  and 
codicil  were  proved  by  the  defendants,  Wass  and  Hubbersty,  on  the 
16th  August,  1849,  in  the  court  of  the  Bishop  of  Lichfield.  The 
plaintiff  was  the  only  child  of  the  testator.  Under  the  above  circum- 
stances, the  plaintiff  claimed  to  be  entitled  to  an  estate  in  fee-simple 
in  the  real  estate  devised  by  the  will,  and  required  the  trustees  to 
convey  the  real  estate  to  her  in  fee.  This  the  trustees,  however,  de- 
clined to  do  without  the  sanction  of  the  court,  and  this  was  at  first 
endeavored  to  be  obtained  on  a  special  case.  His  honor  thought  that 
it  was  improper  to  decide  the  point  in  the  absence  of  the  other  par- 
ties claiming  under  the  limitation  in  the  will  to  the  heirs  ex  parte 
mcUemdi  and  refused  to  make  any  order  on  the  special  case ;  and  at 
first  thought  it  would  be  necessary  to  proceed  by  bill;  but,  on  a 
special  application,  allowed  a  claim  to  be  filed.  The  present  claim 
was  filed  accordingly  against  the  trustees  and  the  defendant,  W. 
Morris,  who  answered  the  description  of  heir  ez  parte  matemd,  and 
also  of  heir  general  of  the  testator  at  the  time  of  his  decease,  exclu- 
sive of  the  present  plaintiff.  The  claim  set  out  the  will  and  the 
other  circumstances,  and  contained  a  statement, ''  that  the  defendant 
Morris  would  have  been  at  the  time  of  the  death  of  the  testator,  and 
would  be  now,  the  heir  ex  pa/rte  matemd  and  heir  general  of  the  said 
testator,  if  the  said  plaintiff,  Elizabeth  Rawlinson,  had  then  been,  or 
was  now,  dead  without  issue."  The  claim  related  solely  to  the  real 
estate. 

Ourreyy  {Roll  with  him,  absent,)  for  the  plaintiff.  The  plaintiff  is 
entitled  to  an  absolute  interest  in  the  real  estate.  The  limitation  to 
the  heirs  and  assigns  ex  parte  maternd  of  the  testator  cannot  be  con- 
strued to  mean  any  other  person  than  the  heir  at  the  time  of  the  death 
of  the  testator.  Doe  v.  Lawson^  3  East,  278.  ,  The  gift  of  the  life  in- 
terest to  the  daughter  affords  no  argument  against  such  a  construc- 
tion, lb. ;  and  Boydell  v.  Golightly^  7  Jur.  53.  Any  limitation  of 
real  estate  must,  if  possible,  be  construed  to  be  vested,  and  not  con- 
tingent Stert  V.  Platelj  5  Bing.  N.  C.  439 ;  Pilkington  v.  Spratty 
5  B.  &  Ad.  731.  The  authorities  relative  to  the  period  of  vesting  in 
cases  of  analogous  limitations  of  personal  estate  apply,  a  fortiori,  to 
the  present  case,  because  in  cases  of  personal  estate  there  is  no  pre- 
sumption in  favor  of  vesting.  In  Holloway  v.  HoUoway,  5  Ves.  401, 
which  was  a  case  relating  to  personal  estate,  the  heirs  at  law  at  the 
time  of  the  testator's  death  were  held  entitled. 

Carrey  was  proceeding  to  cite  the  case  of  Ware  v.  Rowland,  2  Ph. 
635,  when  the  Vice- Chancellor  asked  Bird,  who  appeared  for  the  de- 
fendant Morris,  whether  he  thought  he  could  contend  against  the 
cases  which  had  been  cited. 


116  COURTS   OF   CHANCERY,  1852. 


Taylor  u.  Frobisher. 


Bird,  for  the  defendant  Morris.  There  are  several  objections  to 
this  claim.  The  will  disposes  of  real  and  personal  estate,  and  the 
court  is  not  asked  to  declare  the  construction  of  the  will  as  to  the 
personal  estate.  It  is  contrary  to  the  practice  of  the  court  to  declare 
the  construction  of  a  will  piecemeal.  Supposing  the  question  as  to 
the  real  estate  to  be  decided  under  this  claim,  another  suit  may  be 
instituted  with  regard  to  the  personal  estate.  Moreover,  if  a  decree 
should  be  made  for  the  conveyance  of  the  real  estate  to  the  plaintiff, 
the  creditors  of  the  testator  might  be  defeated,  as  they  would  have  no 
claim  upon  the  estate  in  the  hands  of  the  plaintiff  after  such  convey- 
ance. The  interest  of  the  person  entitled  under  the  limitation  to  the 
"  heirs  and  assigns  ex  parte  matemd  "  is  reversionary ;  and  it  is  con- 
trary to  the  practice  of  the  court  to  declare  the  construction  of  a  will 
as  to  a  reversionary  interest.  The  proper  construction  of  the  will  is 
against  the  plaintiff,  for  the  testator  could  not  have  intended,  by  the 
words  he  has  used,  to  designate  his  daughter.  The  use  of  the  words 
"  ex  parte  matemd^^  shows  that  the  testatpr  contemplated  a  failure  of 
heirs  general.  The  contents  of  the  codicil  show  that  the  testator 
could  not  have  intended  to  give  his  daughter  an  absolute  interest  by 
the  will. 

FerrerSy  for  the  trustees,  took  no  part  in  the  discussion. 

TuR^'ER,  V.  C,  (without  calling  for  a  reply,)  observed,  that  the  will 
contained  no  charge  of  debts  on  the  real  estate,  and  that  the  stat. 
3  &  4  Will.  4,  c.  104,  created  no  such  charge.  His  honor  then,  over- 
ruling the  objections  taken  for  the  defendant  Morris,  held,  that  ac- 
cording to  the  proper  construction  of  the  will,  the  plaintiff  was  enti- 
tled to  an  estate  in  fee-simple  in  the  testator's  real  estates,  and  or- 
dered a  conveyance  to  be  made  to  her  by  the  trustees  accordingly. 


Taylor  v.  Frobisher.^ 

January  25  and  Febmary  9, 1852. 

Will — Construction — "  Vested  Interest  ^^ — Executory  Bequest  void 

for  Remoteness, 

M.,  by  her  will,  in  porsoance  of  a  power,  appointed  1000/^  charged  on  real  estate,  to  tnutees, 
upon  tmst  to  invest  the  same,  and  to  pay  th«  dividends  thereof  to  her  daughter,  A^  for 
lire  ;  and  from  and  after  the  decease  of  A^  to  pay,  apply,  and  dispose  of  the  capital  and 
interest  nnto,  between,  or  amongst  all  and  eveir  the  child  and  children  of  A^  in  equal 
shares ;  and  if  but  one,  the  whole  to  that  one  child,  to  be  a  vested  interest  or  vested  inte- 
rests on  their  respectively  attaining  the  age  of  thirty  years  ;  and  if  any  child  or  children  of 
A.  should  die  under  the  age  of  thirty  without  lawful  issue,  the  share  or  shares  of  such 
child  or  children,  original  or  accruing,  should  go  to  the  survivor  or  survivors  of  them :  — 

1 16  Jar.  283. 
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Edd^  that  the  word  "  vested  '*  meant  indefeasible,  so  that  the  share  of  each  child  who  at- 
tained thirty  was  no  longer  to  be  defeasible  bj  the  executory  bequest. 

Sdd  also,  that  the  original  bequest  to  the  children  gave  them  a  present  vested  interest ;  and 
that  the  executory  bequest,  on  the  death  of  any  under  thirty  without  issue,  was  void  for 
remoteness. 

A  SPECIAL  CASE.  By  an  indenture,  dated  the  12th  February,  1810, 
being  a  settlement  on  the  marriage  of  Thomas  Taylor  and  Ann  Fro- 
bisher,  W,  Blanchaid,  for  himself  and  his  wife  Mary,  covenanted  to 
surrender,  and  the  said  Mary  Bianchard  appointed,  certain  copyhold 
hereditaments  of  the  manor  of  Fishlake,  in  the  county  of  York,  to 
the  use  of  A.  Thorpe  and  J.  Gray,  in  fee,  according  to  the  custom  of 
the  said  manor,  upon  trust  to  pay  the  rents  and  profits  thereof  to 
Mary  Bianchard  for  her  separate  use  for  life ;  and  after  her  decease, 
in  case  the  said  Ann  Taylor  should  at  that  time  be  living,  or  if  dead, 
in  case  any  child  or  children  of  her  should  be  then  living,  upon  trust 
to  raise  the  sum  of  lOOOZ.  as  therein  mentioned ;  and,  subject  thereto, 
to  stand  seized  of  the  said  copyhold  premises,  in  trust  for  such  per- 
son or  persons,  for  such  estate  or  estates,  intents  and  purposes,  and  in 
such  manner  and  form  as  the  said  Mary  Bianchard,  whether  covert 
or  sole,  and  durinfi:  and  notwithstandine:  her  coverture,  by  any  deed 
or  deeds,  writing  or  writings,  with  or  wi^oot  power  of  revocation,  by 
her  signed  and  sealed  in  the  presence  of,  or  attested  by,  two  or  more 
credible  witnesses,  or  by  her  last  will  and  testament  in  writing,  or  any 
codicil  or  codicils  to  be  by  her  signed  and  published  in  the  presence 
of  the  like  number  of  witnesses,  should  from  time  to  time  direct  or 
appoint ;  and  in  default  of  and  subject  to  such  appointment,  in  trust 
for  the  heirs,  executors,  administrators,  and  assigns,  of  the  said  Mary 
Bianchard.  Mary  Bianchard  made  her  will,  dated  the  23d  March, 
1833,  and  duly  executed  and  attested,  as  required  by  the  said  inden- 
ture of  the  12th  February,  1810,  and  expressed  to  be  intended  as  an 
execution  of  her  power,  which  will,  so  far  as  is  material,  was  as  fol- 
lows:— "I  give,  devise,  and  appoint  to  my  son.  Captain  Thomas 
Frobisher,  his  heirs  and  assigns  forever,  one  equal  undivided  moiety 
or  half  part  (the  whole  into  two  equal  parts  to  be  divided)  of  and  in 
all  that  fireehold  farm,  with  the  lands  and  hereditaments  therewith 
occupied,  situate  at  Braithwaite,  in  the  parish  of  Kirk  Braithwaite,  in 
the  county  of  York,  with  the  appurtenances  thereunto  belonging,  in 

the  occupation  of Clough ;  and  all  that  my  undivided  moiety 

or  half  part  (the  whole  into  two  equal  parts  to  be  divided)  of  and  in 
all  that  freehold  messuage  or  dwelling-house,  with  the  gardens  and 
hereditaments  thereunto  belonging,  situate  at  Doncaster,  in  the  said 
county  of  York,  wherein  my  late  brother,  William  Spooner,  formerly 
lived,  and  now  occupied  by  my  sister ;  and  all  that  my  copyhold 
common-right  house,  with  the  barn,  orchard,  and  garden  thereunto 
belonging,  situate  at  Fishlake  aforesaid,  and  now  in  the  occupation 

of ■  Kelshaw,  with  the  appurtenances  to  the  same  belonging, 

and  subject  and  chargeable  as  hereinafter  mentioned.  I  also  give, 
devise,  and  appoint  unto  the  said  Thomas  Frobisher,  his  heirs  and 
assigns  forever,  all  that  my  copyhold  farm,  with  the  lands  and  here- 
ditaments therewith  occupied,  situate  at  Fishlake  aforesaid,  now  in 
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the  tenure  or  occupation  of  John  Thompson,  his  undertenants  or  as- 
signs, together  with  the  appurtenances  thereunto  belonging,  subject 
nevertheless  to,  and  charged  and  chargeable  with,  the  payment  of  the 
legacy  or  sum  of  1000/.  to  be  paid  unto  Jonathan  Gray,  of  the  city 
of  York,  gentleman,  William  Husband,  of  the  same  city,  doctor  of 
medicine,  and  James  Barber,  of  the  same  city,  jeweller,  their  execu- 
tors, administrators,  and  assigns,  upon  the  trusts  hereinafter  declared 
concerning  the  same.  And  I  hereby  declare  that  my  said  trustees 
shall  permit  the  said  sum  of  1000/.  to  remain  chargeable  on  the  said 
farm  and  premises  until  the  same  shall  be  required  for  the  purpose 
of  the  trusts  hereinafter  declared  concerning  the  same ;  and  shall  in 
the  mean  time  receive  of  my  said  son,  Thomas  Frobisher,  his  heirs  or 
assigns,  interest  thereupon  after  the  rate  of  4/.  per  cent  per  annum,  by 
equal  half-yearly  payments ;  but,  nevertheless,  in  case  my  said  son 
shall  be  desirous  of  paying  the  same,  the  said  Jonathan  Gray,  Wil- 
liam Husband,  and  James  Barber,  their  executors,  administrators,  and 
assigns,  shall  receive  the  same,  and  invest  the  said  sum  at  interest  in 
their  names,  in  government  or  real  securities,  and  from  time  to  time 
vary  and  change  the  said  securities  at  their  discretion,  until  the  said 
trust  moneys  shall  be  payable  or  transferable  as  hereinafter  mention- 
ed. And  upon  further  trust  to  pay  the  interest,  dividends,  and  an- 
nual proceeds  of  the  said  sum  of  1000/.,  whether  remaining  on  secu- 
rity of  the  said  estate  or  invested  as  aforesaid,  to  my  daughter,  Ann 
Taylor,  and  her  assigns,  for  the  term  of  her  natural  life;  and  from 
ana  after  her  decease,  upon  trust  to  pay,  apply,  and  dispose  of  the 
said  principal  sum  of  1000/.,  and  all  interest  due  thereon,  unto,  be- 
tween, or  amongst  all  and  every  the  child  and  children  of  my  said 
daughter,  in  equal  shares,  or  if  there  shall  be  but  one  such  child,  thea 
the  whole  to  such  only  child,  to  be  a  vested  interest  or  vested  inte- 
rests on  their  respectively  attaining  tl\e  age  of  thirty  years ;  and  if 
any  child  or  children  of  my  said  daughter  should  die  under  the  age 
of  thirty  without  lawful  issue,  the  share  or  shares  of  him,  her,  or 
them  so  dying,  as  well  original  as  accruing  by  survivorship,  shall  go 
to  the  survivors  or  survivor  in  equal  shares,  if  more  than  one,  and  be- 
come vested  at  such  ages  or  times  as  his,  her,  or  their  original  share 
or  shares.  And  upon  this  further  trust,  that  they,  my  said  trustees, 
do  and  shall,  after  the  decease  of  my  said  daughter,  and  until  the 
share  or  respective  shares  of  such  child  or  children  as  aforesaid  shall 
become  vested  and  payable  by  and  out  of  the  interest,  dividends,  and 
annual  proceeds  of  the  said  sum  of  1000/.,  pay  and  apply,  to  and  for 
the  maintenance  and  education  of  the  same  child  or  children  respect- 
ively, such  yearly  sum  or  sums  of  money  as  to  them,  my  said  trustees, 
shall  seem  meet,  not  exceeding  the  interest  of  the  expectant  share  of 
such  child  or  children  respectively  in  the  said  principal  sum  of  1000/, 
And  I  hereby  direct  and  declare,  that,  in  case  all  the  children  of  my 
said  daughter  shall  die  under  the  age  of  thirty  years,  and  without 
lawful  issue,  the  said  Jonathan  Gray,  William  Husband,  and  James 
Barber,  their  executors,  administrators,  and  assigns,  shall  stand  pos- 
sessed of  the  same  principal  sum  of  1000/.,  upon  trust  to  pay  or  trans- 
fer the  same  unto  my  said  son,  Thomas  Frobisher,  his  executors,  ad- 
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ministrators,  and  assigns,"  The  said  Mary  Blanchard  afterwards 
made  a  codicil  to  her  said  will,  dated  the  12th  February,  1833,  and 
thereby,  after  reciting  that  her  farm  at  Fishlake  had  been  enfranchised 
and  was  become  freehold,  she  declared  that  the  description  thereof  as 
copyhold  in  her  will  should  not  affect  the  devise  thereof.  Mary 
Blanchard  died  on  the  12th  February,  1835,  leaving  the  said  Thomas 
Frobisher  and  Ann  Taylor  her  only  children ;  and  on  the  23d  Feb- 
ruary, 1850,  the  will  and  codicil  of  the  testatrix  were  proved  in  the 
proper  ecclesiastical  court  by  the  said  Thomas  Frobisher,  who  was 
the  executor  named  in  the  said  will.  By  indentures  of  lease  and  re- 
lease, dated  the  19th  and  20th  April,  1836,  the  release  being  made 
between  the  said  Thomas  Frobisher  of  the  first  part,  Rose  Helsham, 
spinster,  now  the  wife  of  the  said  Thomas  Frobisher,  of  the  second 
part,  and  Arthur  Helsham,  Edward  Helsham  Brown,  John  Newman, 
and  William  Larkins  Watson  of  the  third  part,  in  consideration  of 
the  marriage  then  intended  and  shortly  afterwards  solemnized  between 
the  said  Rose  Helsham  and  Thomas  Frobisher,  the  said  Thomas 
Frobisher  released  and  conveyed  unto  the  said  Arthur  Helsham,  Ed- 
ward Helsham  Brown,  John  Newman,  and  William  Larkins  Wat- 
son, and  their  heirs,  the  said  several  freehold  messuages,  farms,  lands, 
tenements,  and  other  hereditaments  at  Braithwaite  Kirk,  Bram- 
worth  Kirk,  and  Fishlake,  in  the  county  of  York,  to  hold  the  same, 
subject  nevertheless  to  the  two  several  charges  of  1000/.  eacli  upon 
such  of  the  said  hereditaments  and  premises  as  were  situate  at  Fish- 
lake aforesaid,  created  by  the  aforesaid  indenture  of  the  12th  Feb- 
ruary, 1810,  and  the  said  will  of  the  said  Mary  Blanchard,  and  the 
said  codicil  thereto,  unto  the  said  Arthur  Helsham,  Edward  Helsham 
Brown,  James  Newman,  and  William  Larkins  Watson,  and  their 
heirs,  to  the  uses  therein  expressed.  Thomas  Frobisher  and  Rose 
Helsham  were  married  at  Cheltenham  on  the  21st  April,  1836,  and 
there  were  issue  of  the  said  marriage  two  children  only,  namely, 
Mary  Eliza  Frobisher,  who  was  born  on  the  18th  January,  1837,  and 
William  Martin  Frobisher,  who  was  born  on  the  4th  May,  1839.  In 
the  year  1837  the  said  Thomas  Frobisher  and  the  trustees  named  in 
the  said  last-recited  indenture  paid  the  said  sum  of  1000/.  by  the  said 
indenture  of  the  12th  February,  1810,  charged  on  the  said  heredita- 
ments and  premises,  to  the  said  Jonathan  Gray,  who  had  survived 
his  cotrustees ;  and  thereupon,  and  by  an  indenture  dated  the  13th 
August,  1837,  the  said  Thomas  Frobisher  and  his  said  trustees^  and 
also  the  hereditaments  comprised  in  the  indenture  of  the  12th  Feb- 
ruary, 1810,  were  released  and  discharged  from  the  sum  of  lOOOi 
secured  by  the  said  last-mentioned  indenture.  Ann  Taylor  died  on 
the  20th  November,  1841,  leaving  Thomas  J.  Taylor,  her  only  child, 
her  surviving,  but  having  had  issue  one  other  son,  named  Benjamin 
Frobisher  Taylor,  who  .died,  without  having  been  married,  on  the  5th 
April,  1839,  aged  twenty-seven  years,  having  by  his  will,  dated  the 
2jd  JanujEury,  lS36,  appointed  Richard  ToUington  and  John  Loseley 
executors' thereof ;  and  the  said  Richard  ToUington  having  renounced 
probate  of  the  same  will,  probate  was  granted  to  John  Loseley  on 
the  29th  July,  1839,  by  the  Archbishop  of  Canterbury,  and  on  the  6th 
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March,  1851,  by  the  Archbishop  of  York.  Thomas  J.  Taylor  at- 
tained the  age  of  thirty  years  on  the  8th  October,  1849.  Jonathan 
Gray  died  on  the  11th  December,  1837,  and  William  Husband  died 
on  the  28th  December,  1836,  leaving  James  Barber,  one  of  the  above- 
named  plaintiffs,  the  only  surviving  trustee  of  the  sum  of  1000/.  so 
appointed  by  the  said  will  of  the  said  Marv  Blanchard.  Thomas 
Frobisher  paid  to  Ann  Taylor,  during  her  lifetime,  interest  after  the 
rate  of  4/.  per  cent  per  annum  in  respect  of  the  said  1000/.,  and  he, 
subsequently  to  the  decease  of  the  said  Ann  Taylor,  paid  interest  in 
respect  thereof  to  the  said  Thomas  J.  Taylor,  down  to  the  12th  Feb- 
ruary, 1850 ;  but  the  whole  of  the  said  principal  sum  still  remained 
unpaid.  Thomas  J.  Taylor  concurred  with  the  other  parties  claiming, 
an  interest  in  the  said  sum  of  1000/.  in  submitting  these  facts  to  the 
court  by  way  of  special  case.  The  questions  thereby  stated  for  the 
opinion  of  the  court  were,  whether  the  bequest  or  appointment,  con- 
tained in  the  will  of  Mary  Blanchard,  of  the  sum  of  1000/.,  after  the 
decease  of  Mary  Taylor,  unto  and  amongst  all  and  every  the  child  or 
children  of  the  said  Ann  Taylor,  and  charged  upon  the  estates  in  the 
said  will  mentioned,  is  or  is  not  a  valid  bequest,  and  if  valid,  who  is 
or  are  the  person  or  persons  now  entitled  under  such  bequest 

J.  Russell  and  Youngy  for  the  plaintiff  Thomas  J.  Taylor,  contended 
that  the  bequest  to  the  children  of  Ann  Taylor  was  valid,  and  vested, 
and  that  the  executory  bequest  on  their  death,  without  issue,  under 
thirty,  was  void  for  remoteness.  There  was,  first,  a  gift,  which,  stand- 
ing alone,  would  give  an  interest  to  the  children,  which  would  vest 
immediately  on  the  death  of  the  testatrix.  The  difficulty  arose  on 
the  effect  upon  this  gift  of  the  subsequent  words,  "  to  be  a  vested  in- 
terest," &c.,  coupled  with  the  executory  gift  on  the  death  of  children 
without  issue  under  thirty.  The  wish  of  the  testatrix  obviously  was 
to  give  the  children  vested  interests,  and  to  modify  those  interests  in 
the  event  of  their  death  without  issue  under  thirty.  That  being  con- 
trary to  the  rule  of  law,  the  gift  over  was  void  for  remoteness,  and  the 
attempt  ought  not  to  interfere  with  the  original  valid  gift  to  the 
children.  The  word  "  vested,"  then,  according  to  this  intention,  meant  , 
indefeasible,  that  is,  the  testatrix  intended  to  say,  that  when  any  child 
attained  the  age  of  thirty,  the  share  of  such  chUd  should  be  then  in- 
defeasible, not  being  any  longer  subject  to  the  gift  over.  The  testa- 
trix clearly  did  not  intend,  that,  on  the  death  of  a  child  under  thirty 
leaving  issue,  her  representatives  should  take  nothing,  which  would 
be  the  case  if  the  construction  contended  for  was  not  adopted.  Then 
the  discretionary  power  for  the  children's  maintenance  afforded  fur- 
ther proof  of  the  intention,  which  was,  that  the  shares  of  the  children 
should  vest  ab  initio,  subject  only  to  be  devested  in  one  event,  the 
death  of  a  child  under  thirty  leaving  issue,  which  was  a  void  condi- 
tion. They  cited  Bland  v.  Williams^  3  My.  &  K.  411 ;  Davies  v. 
Fisher  J  5  Beav.  201 ;  Berkeley  v.  Suxinbume^  16  Sim.  275 ;  and  Bar* 
rison  v,  Grimwood^  12  Beav.  192.    , 

• 
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Taylor,  cited  Greet  v.  Greetj  5  Beav.  123 ;  and  Saunders  v.  VdtUierj 
Cr.  &  Ph.  240. 

Malins  and  Chapman  Barber^  for  the  other  defendants,  contended 
that  the  shares  were  contingent  They  referred  to  Glanvill  v.  Olan- 
vill,  2  Mer.  38 ;  Russell  v.  Buchanan,  7  Sim.  628 ;  S.  C.  2  Cr.  &  RL 
561 ;  and  Bull  v.  Prichard,  5  Hare,  661. 

Russell^  in  reply. 

February  9.  Parker,  V.  C.  The  question  in  this  case  depends 
on  the  meaning  which,  upon  consideration  of  this  will,  is  to  be  at- 
tached to  the  word  "  vested,"  as  used  by  the  testatrix.  It  is  scarcely 
necessary  to  say,  that  in  construing  this  will,  the  court  lays  out  of 
sight  the  circumstance,  that  if  one  construction  be  adopted,  the  dis- 
position in  favor  of  the  children  of  Ann  Taylor  would  be  void  for  re- 
moteness ;  while,  if  the  other  be  taken,  it  would  be  in  a  great  measure 
supported.  The  court  in  such  cases,  in  the  first  instance,  ascertains 
what  are  the  provisions  of  the  instrument,  and  whether  they  are  op- 
posed to  the  ordinary  rules  of  construction  ;  and  then  to  what  extent 
they  are  in  accordance  with  the  rules  of  law.  In  this  will  the  testa- 
trix uses  the  word  "  vested,"  not  in  its  ordinary  sense,  but  in  the  sense 
of  not  being  subject  to  be  devested,  so  as  to  be  defeasible.  It  is  only 
in  this  way  that  her  intention  could  have  been  carried  into  effect  in 
the  form  which  was  in  her  contemplation.  The  word  "vested," 
though  it  has  a  technical  or  strictly  legal  meaning,  especially  when 
applied  to  various  interests  in  real  estate,  is,  in  effect,  used  in  differ- 
ent senses.  In  Barnes  v.  Allen^  1  Bro.  C.  C.  181,  Lord  Thurlow  says, 
"  Contingent  and  executory  interests  may  be  as  completely  vested  as 
if  they  were  in  possession ; "  obviously  there  using  the  word  "  vested" 
in  the  sense  of  "  transmissible."  In  Berkeley  v.  Swinburne,  16  Sim. 
275,  the  Lords  Commissioners,  where  the  testator  directed  the  shares 
to  be  vested  interests,  in  sons  at  twenty-one,  and  in  daughters  at 
twenty-one  or  marriage,  construed  the  word  to  mean  indefeasible,  and 
held  that  the  shares  vested,  before  the  ages  of  twenty-one  or  mar- 
riage, on  the  death  of  the  tenant  for  life,  subject  to  be  devested  on  their 
deaths  under  that  age,  and  in  the  case  of  daughters  without  having 
been  married.  In  Crlanvill  v.  Glanvill^  2  Mer.  38,  Sir  W.  Grant  con- 
strued the  word  "vested"  in  its  ordinary  sense,  observing,  however,, 
that  "  there  was  no  evidence  from  any  part  of  the  will  that  the  testa- 
tor did  not  aflRx  to  the  word  its  precise  legal  meaning."  In  the  pre- 
sent case  the  testatrix,  after  the  death  of  Ann  Taylor,  directs  the 
trustees  to  pay,  apply,  and  dispose  of  the  said  principal  sum  of  1000/.,, 
and  all  interest  due  thereon,  unto,  between,  and  amongst  all  and  every 
the  child  and  children,  in  equal  shares,  or  if  there  shall  be  but  one 
such  child,  the  whole  to  such  only  child,  to  be  a  vested  interest,  or 
vested  interests,  on  their  respectively  attaining  the  age  of  thirty  years; 
and  if  any  child  or  children  of  Ann  Taylor  should  die  under  the  age 
of  thirty  years  without  lawful  issue,  the  share  or  shares  of  the  child 
BO  dying  to  go  to  the  survivors  or  survivor.  In  this  disposition,  aa 
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well  as  in  what  follows  it,  the  testatrix  contemplates  that  each  child, 
before  attaining  the  age  of  thirty  years,  was,  in  some  sense  at  least, 
to  be  entitled  to  a  share  of  the  fund,  which  she  designates  as  the  share 
of  such  child  respectively.  If  any  child  die  under  thirty  without  issue, 
then  the  share  of  such  child  is  to  go  to  the  others ;  if  any  child  die 
under  the  age  of  thirty  years  leaving  issue,  the  share  of  such  child  is 
not  to  go  to  the  others,  but  the  original  gift  remains  unaffected.  The 
conclusion  appears  to  be  irresistible,  that  the  testatrix  intended  the 
child  so  dying  with  issue  to  retain  his  share  as  an  interest  transmissi- 
ble to  his  representatives.  I  consider  that  they  do  so  by  force  of  the 
original  gift.  It  is  impossible  to  suppose  it  meant  an  intention  that 
while  the  share  of  a  child  dying  and  leaving  no  issue  was  to  go  to  the 
others,  a  share  of  a  child  dying  leaving  issue  was  not  to  go  to  the 
others,  but  to  go  to  those  who  were  to  take  in  default  of  appoint- 
ment. So  when  the  testatrix,  in  the  ultimate  disposition  of  the  fund, 
gives  it  to  Thomas  Frobisher,  in  the  event  of  all  the  children  of  Ann 
Taylor  dying  under  the  age  of  thirty  years  and  without  issue,  she 
must  have  meant  that  to  be  the  only  event  in  which  under  the  pre- 
vious dispositions  the  fund  was  to  be  undisposed  of;  but  in  the  event 
of  an  only  child  dying  and  leaving  issue,  the  fund  was  not  to  go  over 
to  Thomas  Frobisher,  because  such  deceased  child  took  an  absolute 
interest  in  the  fund.  The  object  of  the  testatrix  was  to  make  a  com- 
plete disposition  of  the  fund ;  and  in  such  a  case  the  court  always 
endeavors  to  construe  the  will  so  as  to  prevent  a  failure  of  the  inte- 
rest of  any  party  named  therein.  I  consider  that  here  the  meaning 
was,  that  all  the  children  of  Ann  Taylor  were  to  take  vested  interests 
in  the  fund,  subject  to  be  devested  by  their  deaths  under  thirty  with- 
out issue,  and  that  when  they  attained  thirty  they  were  to  take  re- 
spectively indefeasible  interests  in  their  shares.  This  construction, 
which  makes  all  the  will  consistent,  is  in  accordance  with  what  was 
said  by  Sir  John  Leach  in  his  judgment  in  the  case  of  Bland  v.  Wil' 
liams,  3  My.  &  K.  411.  He  there  says,  "  Whether,  in  a  gift  of  this 
nature,  the  time  of  vesting  is  postponed,  or  only  the  time  of  payment, 
depends  altogether  upon  the  whole  context  of  the  will.  If  the  gift 
over  is  simply  upon  the  death  under  twenty-four,  then  the  gift  could 
not  vest  before  that  age.  In  this  case  the  gift  is  not  simply  upon  the 
death  under  twenty-four,  but  upon  the  death  under  twen^-four  with- 
out leaving  issue.  If  upon  a  death  under  twenty-four,  at  whatever 
age,  issue  was  left,  then  the  gift  over  is  not  to  take  place.  It  is,  in 
eiiect,  therefore,  a  vested  interest,  with  an  executory  devise  over  in 
case  of  death  under  twenty-four  without  leaving  issue.  All  the  cases 
upon  the  subject,  except  the  one  before  I^ord  Gifford,^  are  reconcil- 
able with  this  distinction."  If  the  case  before  Lord  Gifford  be  re- 
ferred to,  it  will  be  found  to  form  no  exception  to  the  rule  as  stated 
by  Sir  John  Leach.  In  that  case  the  gift  was  not  to  any  children 
except  such  as  should  attain  the  age  of  twenty-three  years.  Such  a 
gift  in  favor  of  children  is  of  the  same  nature  as  that  in  Glanvill  v. 
Glanvill,  before  referred  to ;  and  in  the  latter  case  Sir  William  Grant's 
decision  would  probably  have  been  different  if  the  gift  over  had  been 
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in  the  event  of  the  death'  of  children  under  age  without  leaving  issue. 
The  case  of  BusseU  v.  Buchanan^  7  Sim.  628,  has  been  referred  to. 
There  is  nothing  in  the  will  in  that  case  to  show  that  the  word 
"vested"  is  to  be  taken  in  any  other  than  its  ordinary  sense.  The 
clause,  being  similar  to  that  adverted  to  in  Glanvill  v.  Olanvill  and 
Bland  v.  WilliamSj  for  the  destruction  of  the  contingent  remainders 
in  that  case  by  an  event  subsequent  to  the  testator's  death,  could  not 
affect  the  construction  of  the  will.  In  the  present  case  the  direction 
as  to  maintenance  does  not  throw  much  light  upon  the  intention  of 
the  testator  either  way,  neither  does  the  discretionary  power  to  the 
trustees.  The  testatruc  appears  to  have  considered  the  fund  as  en- 
tirely disposed  of  by  the  previous  dispositions.  For  the  reasons  I 
have  stated,  my  opinion  on  the  case  is,  that  the  bequest  or  appoint- 
ment in  the  will  of  Mrs.  Blanchard  of  1000^,  after  the  decease  of  Ann 
Taylor,  unto  and  amongst  all  and  every  her  child  and  children,  is  a 
valid  bequest,  and  that  the  gift  over  of  the  shares  of  any  child  or 
children  who  shoiild  die  under  the  age  of  thirty  without  issue  is  void 
for  remoteness ;  and  the  consequence  is,  that  Thomas  J.  Taylor  and 
the  executor  of  Benjamin  Frobisher  Taylor  are  the  persons  who  are 
entitled  under  the  clause  in  question.  The  costs  must  come  out  of 
the  fund. 


Mant  V,  Lbith.^ 

March  13, 1852. 

Trustee  and  Cestui  que  Trust  —  Acquiescence  ^^  Costs — B£al  Secur 

rities. 

Where  a  trnstee,  at  the  reqnest  of  the  oesfui  que  trua,  a  married  woman,  and  tenant  for 
life  of  the  fund  for  her  separate  nse,  sold  oat  the  tnut  fond,  and  inyested  it  on  an  improper 
seciiritj :  — 

Hddy  in  a  salt  by  such  tenant  for  life  against  the  trustee  to  have  the  tmst  fund  replaced  in  a 
proper  state  of  inrestment,  that  no  costs,  ought  to  be  given,  as  between  the  plaintiff  and 
the  defendant,  on  either  side. 

HeU  also,  that  the  costs  of  the  parties  entitled  in  remainder  were  to  be  paid  by  the  plaintiff. 

Where  a  trustee,  at  the  instance  of  a  cestui  que  trust,  a  married  woman,  sold  out  stock,  and 
placed  the  tmst  fund  in  an  improper  state  of  iuTestment,  he  was  charged  only  with  the 
amount  of  the  dividends  which  would  have  accrued  due  on  the  trust  fund  had  it  remained 
in  its  original  state  of  investment. 

Where  the  trusts  were  to  invest  in  any  of  the  public  stocks  or  funds,  or  on  real  securities, 
railway  debentures,  though  real  securities,  are  not  real  securities  within  the  terms  of  this 
trust. 

By  an  indenture,  dated  the  24th  March,  1832,  and  made  between 
Sarah  Iggulden,  the  great-aunt  of  the  plaintiff,  Elizabeth  Mant,  the 
wife  of  the  defendant  Thomas  Mant,  of  the  one  part,  and  "William 
White  and  John  Iggulden,  both  since  deceased,  and  the  defendant 
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James  Leith,  of  the  other  part,  after  reciting,  amongst  other  things, 
that  the  said  Sarah  Iggulden  had,  prior  to  the  execution  of  the  said 
indenture,  transferred  to  the  said  William  White,  John  Iggulden, 
and  James  Leith  the  sum  of  3100Z.,  3/.  per  cent.  Consolidated  Bank 
Annuities,  the  said  Sarah  Iggulden  conveyed  unto  the  said  William 
White,  John  Iggulden,  and  James  Leith,  and  to  their  heirs,  certain 
freehold  premises  in  the  said  indenture  mentioned ;  and  it  was  there- 
by declared  that  the  said  William  White,  John  Iggulden,  and  James 
Leith  should  stand  seized  and  possessed  of  the  said  trust  estates  and 
premises,  upon  trust  that  they,  and  the  survivors  and  survivor  of  them, 
should  from  time  to  time  pay,  apply,  and  dispose  of  the  rents  and  profits 
of  the  said  freehold  premises,  and  the  interest,  dividends,  and  produce 
of  the  said  stock,  and  of  every  addition  thereto,  as  the  same  should 
respectively  accrue  due  and  be  received  by  them,  unto  the  said  Sarah 
Iggulden  or  her  assigns,  or  otherwise  permit  her  to  receive  and  take 
the  same  to  her  use  and  benefit  for  and  during  her  natural  life ;  and 
from  and  immediately  after  her  decease,  from  time  to  time  to  pay,  ap- 
ply, and  dispose  of  the  rents,  issues,  and  profits  of  the  ssdd  heredita- 
ments, stocks,  and  premises,  as  the  same  should  become  due  and  pay- 
able, and  be  received  by  him  and  them,  into  the  proper  hands  of  the 
plaintiff,  to  and  for  her  own  sole  and  separate  and  peculiar  use  and 
benefit,  exclusive  of  marital  control,  and  without  power  of  anticipa- 
tion, the  receipt  or  receipts  of  the  plaintiff  only  and  alone,  notwith- 
standing her  coverture,  to  be  good  and  effectual  discharges  to  the 
trustees,  or  the  survivors  or  survivor  of  them,  for  the  same  or  any  part 
thereof;  and  from  and  immediately  after  the  decease  of  the  plaintiff, 
then  upon  further  trust  to  pay,  apply,  and  dispose  of  the  rents,  is- 
sues, and  profits  of  the  said  trust  estates  and  premises  unto  €uid  for 
the  benefit  of  two  daughters  of  the  plaintiff  therein  respectively  named, 
and  their  children,  as  therein  mentioned ;  but  if  either  of  them  should 
die  without  leaving  issue,  then  to  the  other  of  them  and  her  children, 
as  therein  mentioned. .  And  it  was  by  the  said  indenture  provided, 
that  it  should  and  might  be  lawful  to  and  for  the  said  trustees,  and 
the  survivors  or  survivor  of  them,  when  and  so  often  as  it  should  be 
found  necessary  or  expedient,  by  and  with  the  consent  and  approba- 
tion of  the  person  or  persons  then  in  the  receipt  and  enjoyment,  or  by 
virtue  of  the  now  stating  indenture  actually  entitled  to  be  in  the  re- 
ceipt and  enjoyment,  of  the  annual  or  other  periodical  produce  there- 
of, to  be  testified  in  writing  under  her  or  their  hand  or  hands,  to  sell 
and  dispose  of  the  said  trust  stock,  as  well  original  as  increased,  or 
any  part  thereof,  and  to  place  out  the  money  to  arise  thereby,  or  which 
should  arise  by  the  same  or  any  part  thereof  being  paid  ofi'  by  parlia- 
ment or  otherwise,  in  any  of  the  public  stocks  or  funds  of  this  king- 
dom, or  on  real  securities ;  and  such  moneys,  funds,  and  real  securi- 
ties from  time  to  time  to  change,  alter,  call  in,  and  dispose  of,  with 
such  consent  as  aforesaid,  as  should  be  judged  necessary,  replacing 
and  laying  out  the  money  to  arise  thereby  in  or  upon  any  or  either 
of  such  securities  as  aforesaid,  in  the  names  or  name  of  the  trustees  or 
trustee  thereof  for  the  time  being,  upon  the  before-mentioned  trusts  of 
and  concerning  the  said  first-mentioned  stock  and  realty,  or  as  near  the 
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same  as  the  mature  of  the  case  and  the  then  circumstances  would 
admit  of.  Sarah  Iggulden,  the  settlor  and  first  tenant  for  life  under 
the  trusts  of  the  settlement,  died  on  the  26th  January,  1837.  During 
her  lifetime  the  freehold  premises  comprised  in  the  settlement  were 
sold,  and  the  produce  invested,  in  the  names  of  the  trustees  of  the 
settlement,  in  900/.  bank  32.  per  cent  annuities,  makine,  together 
with  the  before-mentioned  sum  of  stock,  the  sum  of  4000/.  bank  3/L 
per  cent,  annuities,  subject  to  the  trusts  of  the  said  settlement, 
bome  time  after  the  death  of  Sarah  Iggulden  the  plaintiff  became 
desirous  that  the  trust  funds  should  be  invested  in  such  a  manner  as 
to  produce  a  larger  income,  and  accordingly  applied  to  the  defendant 
James  Leith,  who  was  then  the  sole  surviving  trustee,  and  requested 
him  to  change  the  investment  of  the  trust  funds  with  that  view.  The 
defendant  accordingly  entered  into  a  communication  with  the  Great 
Northern  Railway  Company  with  a  view  to  the  advancement  of  the 
said  trust  funds  on  mortgage  to  the  company,  at  4/.  10^.  per  cent, 
and  on  the  26th  October,  1850,  the  defendant  Leith  informed  the 
plaintiff,  by  a  letter,  of  such  proposed  investment  In  answer  to  this 
communication  the  plaintiff,  on  the  31st  October,  1850,  wrote  to  the 
defendant  Leith  the  following  letter:  — 

"  October  31,  1860. 

"  Dear  Mr.  Leith,  —  I  have  really  of  late  been  almost  prevailed 
upon  to  write  to  you  relating  to  the  circumstances  of  the  present 
high  rate  of  3/.  per  cent  consols,  but  as  often  repulsed  in  the  attempt^ 
considering  that  you  were  still  on  the  lookout,  &c.,  which  your  letter 
of  the  26th  instant,  received  on  the  29th,  confirms,  and  now  places 
the  matter  almost  to  a  certainty  of  its  being  carried  out  to  the  ex- 
tent of  so  desirable  a  transaction,  it  having  had  my  serious  attention ; 
yet  all  I  can  further  or  more  say  upon  so  important  a  business  will 
be  for  myself  to  repeat  and  sanction  your  proceedings  of  investing 
the  property  in  allusion,  that  is,  upon  mortgage,  at  4/.  10^.  per  cent 
interest,  paid  regularly  half-yearly,  upon  the  trust  of  the  Great  North- 
ern Railway,  agreeable  to  the  document  you  inclose,  the  money  ema- 
nating (say  4000/.  consols)  from  the  deed  of  trust  executed  by  my 
aunt.  Miss  Sarah  Iggulden,  of  the  county  of  Kent,  as  over  which  you 
are  the  absolute  trustee.  I  am  happy  in  confessing  the  cautious  and 
judicious  measures  you  have  hitherto  exemplified,  as  on  many  other 

occasions,  towards  my  property. 

"  Sincerely  yours, 

'^  Elizabeth  Mant." 

The  defendant  accordingly,  at  the  request  and  with  the  consent 
and*  approbation  of  the  plaintiff,  so  expressed  as  aforesaid,  on  the 
6th  February,  1851,  advanced  to  the  Great  Northern  Railway 
Company  the  sum  of  3700/,,  part  of  the  sum  of  3850/.,  the  produce 
(after  deducting  broker's  charges  for  commission)  of  the  said  4000/. 
bank  3/.  per  cent  annuities;  and  by  an  indenture  dated  the  11th 
February,  1851,  under  the  common  seal  of  the  company,  the  compa- 
ny assigned  unto  the  defendant  the  said  undertaking  and  all  future 
calls  on  shareholders,  and  all  the  rates,  tolls,  and  sums  of  money  aris- 
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ing  by  virtue  of  their  act,  for  securing  repayment,  on  the  15th  January, 
1858,  of  the  said  sura  of  3700/.,  together  with  interest  thereon  in  the 
mean  time  at  the  rate  of  41, 10s.  per  cent  per  annum,  payable  half- 
yearly,  as  therein  mentioned.  On  the  8th  February,  1851,  the  plaintiff 
wrote  a  letter  to  the  defendant,  in  which  she  expressed  herself  as  fol- 
lows:— "  Your  letter  of  the  6th  instant,  together  with  the  account 
of  broker,  selling  of  stock,  and  the  secretary's  letter  of  the  5th  also  to 
the  Great  Northern  Railway,  and  Messrs.  Baxter,  Rose,  &  Norton,  of 
the  31st  ultimo,  have  been  received  this  morning,  through  the  bank 
at  this  place,  which  information  I  conclude  you  wish  me  to  acknotv^- 
ledge.  You  also  observe  you  will  indorse  the  debenture  declaratory 
of  your  trust,  and  send  it  to  me,  or  attested  copy,  at  your  earliest  ca- 
pability; and  for  all  which  I  am  obliged."  The  150/.,  the  residue 
of  the  produce  of  the  stock,  was  paid  by  the  defendant  into  the  Na- 
tional and  Provincial  Bank  at  Deal,  (where  the  plaintiff  was  resident,) 
until  a  proper  investment  could  be  procured,  and  was  there  standing 
when  the  present  suit  was  instituted.  Disputes  having  arisen  be- 
tween the  plaintiff  arid  defendant  in  respect  of  the  payment  of 
her  dividends,  the  present  suit  was-instituted,  impeaching  the  before- 
mentioned  investment  in  railway  debentures  as  an  improper  invest- 
ment under  the  trusts  of  the  settlement,  and  seeking  to  have  the 
trust  funds  restored  to  a  proper  state  of  investment,  and  for  the  ap- 
pointment of  a  new  trustee  in  the  room  of  the  defendant  James 
Leith.  The  plaintiff,  at  the  date  of  the  settlement,  had  two  daugh- 
ters, Elizabeth  Iggulden  Mant,  and  Sarah  Alderton  Mant.  Elizabeth 
Iggulden  Mant,  married  Henry  Squires  Shrapnell,  and  had  issue  two 
children,  all  of  whom  were  made  defendants  in  the  suit.  The  other 
daughter,  Sarah  Alderton  Mant,  married  Henry  Frederick  Tyler, 
and  shortly  afterwards  died  without  leaving  any  issue  her  surviving. 
The  cause  now  came  on  for  hearing. 

Palmer  and  Terrell^  for  the  plaintiff.  The  trustee  had  no  right  to 
invest  in  these  debentures;  they  are  not  real  security.  Russell  y.  The 
East  Ang'lian  Railway  Company,  3  Mac.  &  G.  104 ;  s.  c.  1  Eng.  Rep. 
101.  Besides,  it  is  altogether  an  improper  security.  How  can  these 
bonds  be  made  available  ?  They  are  not  to  be  paid  off  for  several 
years.  Supposing  there  are  other  incumbrances,  or  supposing  the  se- 
curity not  sufficient  for  the  bondholders,  how  are  the  priorities  to  be  de- 
termined ?  How  can  it  be  determined  whether  the  railway  is  a  good 
or  bad  concern  ?  There  is  no  means  of  valuing  it.  The  money  must 
be  replaced  in  the  funds,  and  the  trustee  pay  the  costs.  They  cited 
also  Doe  d.  Myatt  v.  The  St.  Helenas  Railway  Company,  2  Q.  B.  364. 

Smythe,  for  Mr.  and  Mrs.  Shrapnell  and  her  children,  the  parties 
entitled  in  remainder. 

Roupell  and  Shebbeare,  for  the  defendant  Leith,  the  trustee.  These 
debentures  are  a  good  security.  Robinson  v.  Robinson,  21.  Law  J. 
Rep.  (n.  s.)  Chanc.  Ill ;  s.  c.  9  Eng.  Rep.  69.  We  can  get  a  receiver 
^n  the  tolls.     It  is  real  security  within  the  Mortmain  Acts.    There  is 


COURTS   OF  CHANCERY,  1852.  127 

Mantv.  Leith. 

no  allegation  that  the  investment  was  bad,  but  the  dry  legal  ground 
is  taken  that  debentures  are  not  real  security.  Even  if  it  is  improper, 
Mrs.  Mant  must  indemnify  us,  as  the  investment  was  made  at  her  par- 
ticular request,  and  she  is  the  person  to  whom  the  power  of  changing 
the  security  is  given  by  the  deed. 

RoMiLLY,  M.  R.  I  am  of  opinion  that  this  is  not  a  proper  invest- 
ment, and  that  under  the  power  contained  in  this  will  this  was  not 
an  investment  which  the  trustee  was  authorized  to  make.  Assum- 
ing this  to  be  a  real  security,  which  I  am  inclined  to  think  it  is,  it  is 
not  sufficient  for  a  trustee  to  say,  in  defence  of  the  investment,  that 
it  is  on  real  security.  There  are  various  other  things  to  be  considered  — 
the  nature  of  the  property,  and  other  matters.  It  may  be,  that,  though 
sufficient,  the  property  is  involved  in  litigation  ;  and  there  are  many 
other  considerations.  This  was  not  a  proper  investment  to  be  made ; 
for,  in  the  first  place,  it  appears  that  it  cannot  be  enforced  in  the  ordi- 
nary manner  in  which  real  security  ought  to  be  enforced ;  and  the 
repayment  cannot  be  enforced  for  eight  years.  It  was  a  breach  of 
trust  so  to  invest ;  and  the  practice  of  conveyancers  confirms  this,  for 
in  modern  settlements  express  powers  are  introduced  to  invest  upon 
railway  debentures.  As  Mrs.  Mant  neither  gave  nor  could  give  any 
authority,  the  trustee  cannot  protect  himself  on  the  ground  that  it  was 
dpne  under  the  authority  of  the  cestui  que  trust;  he  must,  therefore, 
replace  the  money  in  consols.  As  to  the  plaintiff,  she  directly  au- 
thorized this  investment,  and  I  am  of  opinion  that  I  cannot  permit 
her  now  to  complain  of  that  particular  species  of  investment  which 
she  authorized.  There  is  this  letter  of  the  Slst  October,  l650,  and 
she  requested  the  trustee  to  make  this  investment,  which  she  might 
have  known  was  not  such  an  investment  as  the  trustee  ought  to  have 
made.  I  cannot,  therefore,  let  her  receive  costs  from  the  trustee  for 
his  doing  that  which  he  was  requested  to  do ;  and  I  cannot  make  her 
pay  him  costs,  because  that  would  imply  that  the  trustee  has  no  duty  to 
perform,  and  that  the  request  of  the  cestui  que  trust  would  be  sufficient 
indemnity.  The  duty  of  a  trustee  is  to  protect  the  fund,  and  the 
request  of  the  cestui  que  trust  is  no  justification  to  him  for  not  doing 
so.  I  will  not,  thefore,  give  any  costs,  as  between  the  plaintiff  and 
the  defendant,  on  either  side,  nor  will  I  allow  the  defendant  to  retain 
the  costs  out  of  the  fund.  Mrs.  ShmpneH  and  her  children  must  have 
their  costs,  and  from  the  plaintiff,  as  they  are  innocent  parties,  brought 
here  to  determine  this  litigation.  Mr.  Leith,  having  replaced  the 
fund,  must  account  for  such  dividends  as  would  have  accrued  due  on 
the  stock.  I  think  a  reasonable  time  must  be  given  to  him  to  replace 
this  fund.  If  there  is  any  doubt,  I  think  the  trustee  is  entitled  to 
attach  this  fund  as  property  to  which  the  trust  fund  has  been  traced, 
and  is  ear-marked.  I  cannot,  however,  allow  the  fund  to  be  disposed 
of  by  the  trustee,  unless  he  wishes  to  sell  it  for  the  purpose  of  raising 
the  money.  Mr.  Leith  must  replace  the  4000/.  on  or  before  the  last  day 
of  June,  and  he  must  account  for  the  dividends  which  he  would  have 
received  upon  the  4000/.  stock ;  probably  that  may  be  advantageous 
to  him. 
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Ex  parte  Rimell  ;  in  re  Brewer,  a  Bankrupt^ 

March  20,  1852. 

Bankrupt  Law  Consolidation  Act^  1849  —  Construction  of  the  222d 

Section  of. 

Permission  to  inspect  the  documents,  instruments,  and  orders  mentioned  in  the  2d2d  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  apnlied  for  under  that  section  by  a  credit- 
or who  has  proved  his  debt,  or  his  attorney,  may  be  refused,  until  the  applicant  discloses 
the  use  he  intends  to  make  of  the  eyidence  to  be  obtained  by  such  inspection. 

And  where  the  object  is  to  dispute  the  adjudication,  the  application  may  be  refused  alto- 
gether, as  not  being  a  reaisonable  request  within  the  meaning  of  the  statute. 

Whether  the  affidavit  of  the  petitioning  creditor,  the  proofs  of  the  act  of  bankruptcy,  and 
the  other  proofs  filed  in  court  as  the  foundation  of  an  abjudication  in  bankruptcy,  aie 
within  the  language  of  the  2d2d  section  of  the  statute,  queare  f 

By  the  232d  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
it  is  enacted,  <<  that  the  proper  officer  of  the  court  in  London  and  of 
the  several  districts  in  the  country  shall,  on  the  reasonable  request  of 
any  bankrupt  or  arranging  debtor,  or  of  any  creditor  of  such  bank- 
rupt having  proved  his  debt,  or  of  an  arranging  debtor  when  the  debt 
of  the  arranging  creditor  has  been  admitted  in  the  petition  or  proved, 
or  on  the  like  request  of  the  attorney  of  any  such  bankrupt,  debtor,  or 
creditor,  produce  and  show  to  such  bankrupt,  debtor,  creditor,  or 
attorney,  at  such  times  as  the  court  shall  direct,  every  fiat,  petition  for 
adjudication  of  bankruptcy,  and  petition  for  arrangement  against  or 
by  such  bankrupt,  and  ail  orders  and  proceedings  under  any  such  fiat, 
petition,  or  adjudication ;  and  the  court  shall  order  the  official  assignee, 
or  officer  of  the  court,  as  the  case  may  be,  to  permit  such  bankrupt, 
debtor,  creditor,  or  attorney  to  have  inspection  at  all  reasonable 
times  of  all  books,  papers,  and  writings  relating  to  the  matters  of 
such  fiat,  petition,  or  adjudication,  and  the  estate  of  the  bankrupt  or 
debtor,  in  the  possession  of  the  assignees,  or  filed  in  court  in  such 
matter,  and  permit  him  to  inspect  and  examine  the  same ;  and  such 
official  assignees  or  such  officer  shall  provide,  for  any  such  bankrupt, 
debtor,  creditor,  or  attorney  requiring  the  same,  an  office  copy  of  any 
such  fiat,  petition,  or  other  proceeding,  books,  papers,  and  writings  as 
aforesaid,  or  of  such  part  thereof  as  shall  be  required,  receiving  such 
fee,  or  sum,  or  rate  of  charge  as  may  be  authorized  in  that  behalf." 
The  petitioner  in  this  case  was  a  creditor  who  had  proved  his  debt  in 
the  bankruptcy,  and  who  had  applied,  under  the  above  section  of  the 
statute,  by  his  attorney,  to  the  registrar  of  the  district  court  in  which 
the  adjudication  had  taken  place,  to  permit  him  to  have  inspection  at 
all  reasonable  times,  or  at  such  times  as  the  court  should  direct,  of 
the  affidavit  of  the  petitioning  creditor,  the  proofs  of  the  act  of  bank- 
ruptcy, and  the  other  proofs  filed  in  court  upon  which  the  adjudica- 
tion in  bankruptcy  had  been  made.  On  the  14th  February  the 
application  came  on  to  be  heard  before  the  registrar  of  the  district 
court,  sitting  for  the  commissioner  in  his  absence.     The  registrar 
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refused  to  grant  the  application  unless  the  objects  for  which  it  was 
made  were  first  disclosed.  The  applicant  then  stated  that  he  intend- 
ed to  use  the  evidence  he  might  obtain  by  means  of  the  inspection 
for  the  purpose  of  impeaching  the  adjudication,  by  questioning  the 
petitioning  creditor's  debt  and  the  act  of  bankruptcy.  Upon  the 
solicitor  to  the  assignees  objecting  to  any  inspection  being  permitted 
for  such  a  purpose,  the  registrar,  in  accordance  with  the  decision  of 
the  commissioner  upon  a  similar  application  previously  made  by  the 
same  attorney,  on  behalf  of  a  different  creditor,  refused  the  applica- 
tion, proceeding  in  such  refusal  on  the  ground  that  the  application 
was  not  a  reasonable  request  within  the  meaning  of  the  statute. 
The  petition  prayed,  by  way  of  appeal  from  the  registrar's  order  of 
the  24th  February,  that  such  order  might  be  reversed,  and  that  it 
might  be  ordered  that  the  petitioner's  attorney  should  be  permitted  to 
have  inspection  of  the  affidavit  and  other  proofs  filed  in  the  said 
Court  of  Bankruptcy,  at  all  reasonable  times. 

W.  M.  James,  in  support  of  the  petition,  contended,  first,  that  the 
papers,  books,  and  documents  filed  in  court  under  the  adjudication 
were  in  fact  the  property  of  the  creditors,  for  whom  the  court  or  offi- 
cial assignees  were  merely  trustees;  and  that  the  creditors,  as  the 
cesiuis  que  trustent  of  the  papers,  were  at  all  times  entitled  to  inspec* 
tion,  without  any  restriction  or  qualification,  except  that  of  apply- 
ing during  the  business  hours  at  the  office.  The  words  "  reasonable 
request,"  occurring  in  the  first  clause  of  the  section,  were  not  repeated 
in  the  second  clause,  namely,  that  which  was  directory  upon  the 
assignee  or  officer  to  permit  inspection.  He  submitted  that  the  two 
clauses  must  be  read  in  the  disjunctive ;  and  that  the  second  was  not 
governed  by  the  words  "reasonable  request"  occurring  in  the  first 
That  being  so,  the  officer  was  bound  to  produce  the  documents  and 
proceedings  at  the  request  of  the  creditor,  without  inquiring  into  the 
reasonableness  of  such  request  Should  this,  however,  be  held  other- 
wise, then  he  contended,  secondly,  that  the  words  "  reasonable  re- 
quest" had  reference  merely  to  time,  opportunity,  and  place,  having 
regard  to  the  convenience  and  arrangements  of  the  office,  and  not  to 
the  object  or  purpose  of  the  application.  Lastly,  if  the  words  "  rea- 
sonable request"  should  be  held  to  have  reference  to  the  object  or 
purpose  of  the  application,  still  the  object  in  the  present  instance  was 
reasonable,  being  merely  to  ascertain  the  evidence  upon  which  the 
assignees  founded  their  title,  in  order  that  by  means  of  such  evidence 
the  creditor  might  consider  and  determine  whether  he  would  adopt  or 
resist  the  adjudication.  The  bankrupt  himself  would  clearly  be  enti- 
tled, under  the  section,  to  inspect  the  evidence  upon  which  the  pro- 
ceeding was  founded  by  which  he  had  been  deprived  of  all  his 
property ;  and  if  the  bankrupt  would  be  so  entitled,  the  same  privi- 
lege was  extended  by  the  act  to  the  creditor.  Courts  of  equity,  in 
adverse  suits,  were  in  the  habit  of  compelling  the  litigants  to  produce 
every  scrap  of  documentary  evidence  material  to  the  issue  in  the 
cause.  It  would  be  strange,  therefore,  if  the  court  should  itself  set  the 
example  of  defeating  the  ends  of  justice,  by  withholding  evidence, 
and  concealing  the  truth. 
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J.  Bacon^  for  the  assignees,  was  not  called  upon. 

Lord  Cranworth,  L.  J«  I  think  that  clause  of  the  section  which 
relates  to  the  production  of,  and  the  permission  to  inspect,  the  docu- 
ments mentioned,  must  be  considered  as  one  sentence.  The  latter 
part  of  the  clause  is  tacked  on  to  the  former  in  a  way  which  renders 
the  wording  not  very  artistical ;  but  the  whole  must,  1  think,  be  taken 
as  one  sentence.  That  being  so,  I  am  of  opinion  that  the  words 
^treasonable  request"  apply  to  the  latter  member  of  the  clause  as 
well  as  to  the  former,  and  that  the  official  assignee  or  officer  can  only 
permit  inspection  to  any  of  the  parties  enumerated  in  the  clause  upon 
such  reasonable  request.  The  only  question,  then,  is,  whether  the 
application  we  are  now  considering  is  a  reasonable  request  within 
the  meaning  of  the  act  I  think  it  is  not,  and  that  the  application 
was  properly  refused  by  the  registrar. 

Knight  Bruce,  L.  J.  I  am  not  perfectly  satisfied  that  the  par- 
ticular papers  or  documents  which  this  gentleman  wishes  to  see  are 
within  the  langu&ge  of  the  232d  section  of  the  statute;  but  I  would 
rather  not,  without  necessity,  give  any  opinion  upon  that.  I  will 
assume,  for  the  purpose  of  the  present  question,  and  for  that  only, 
that  these  documents  are  within  the  language  of  the  section;  but  if 
they  are,  still  the  reasonable  interpretation  61  this  section  requires  a 
discretion  to  be  exercised  as  to  the  reasonableness  of  the  application 
for  inspection.  What,  then,  is  the  application  before  us  ?  Property 
has  been  converted  into  a  fund  for  the  payment  of  creditors  who  are 
interested  therein  at  large.  One  of  the  body  happens  to  have  a  wish 
or  interest  adverse  to  the  body  at  large,  and  seeks  to  avail  himself  of 
the  power,  which  the  fact  of  his  being  one  of  the  body  gives  him,  in 
order  to  affect  the  interest  of  the  whole  body,  of  which  he  is  one. 
That  is  the  effect  of  the  application,  the  object  being  merely  to 
destroy  the  adjudication,  and  to  take  away  from  his  fellows  the  benefit 
of  the  documents  and  proceedings  he  comes  to  inspect,  under  the 
guise  of  being  one  of  them.  There  never  was  an  application  more 
correctly  refused.  Petition  dismissed^  with  costs. 


Whieldon  v.  Spode.^ 

March  17, 1852. 

Will —  Constritction  —  Exoneration  of  Personal  Estate. 

A  testatrix,  by  her  will,  gave  all  her  real  and  personal  property  to  trustees,  whom  she  had 
appointed  executors,  upon  trust  thereout,  in  the  first  place,  to  pay  her  debts,  and  in  the 
next  place  to  pay  the  legacies  which  she  should  give  by  any  codicil.  The  testatrix,  by  a 
codicU,  devised  to  her  sister  an  estate,  called  "  The  Tradeswiil  Estate,"  "  for  her  life  \  at 
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her  death,  to  be  sold  for  the  pajrment  of  legacies ;''  and  therebj  also  ^are  to  Tarioas  par- 
ties legacies,  amounting  in  uie  whole  to  above  50,000/.  The  testatrix's  personal  estato 
proving  insufficient  for  the  payment  of  her  debts  and  legacies :  — 

Edd^  that  the  testatrix  had  not,  by  her  codicil,  made  the  Tradesvill  Estate  the  primary  fund 
for  the  payment  of  legacies,  but  that  the  sole  effect  of  the  direction  in  the  codicil,  to  sell 
at  the  death  of  her  sister,  was  to  exempt  her  sister's  life  estate  from  the  payment  of  lega- 
cies ;  and  that,  with  that  exception,  the  real  estate  was  an  aoxlliary  fond  for  the  payment 
of  legacies. 

Elizabeth  Bree,  by  her  will,  dated  the  7th  May,  1840,  appointed 
the  plaintiffs,  George  Whieldon  and  Robert  Gordon,  and  one  Wil- 
liam Harrison,  (who  died  in  the  lifetime  of  the  testatrix,)  executors 
of  her  will ;  and  the  testatrix  devised  and  bequeathed  as  follows :  — 
"  As  to  all  my  freehold,  copyhold,  and  other  real  proj)erty,  and  all  my 
personal  estate,  of  every  kind  and  description,  and  whetner  in  posses- 
sion, remainder,  or  expectancy,  and  wheresoever  the  same  may  be, 
over  which  I  have  any  appointing  or  disposing  power,  I  give,  devise, 
appoint,  and  bequeathe  the  same,  and  every  part  thereof,  unto  and  to 
the  use  of  the  said  George  Whieldon,  Robert  Gordon,  and  William 
Harrison,  their  heirs,  executors,  administrators,  and  assigns,  according 
to  the  nature  and  quality  of  the  same  estates  and  property  respect- 
ively, upon  trust  thereout,  in  the  first  place,  to  pay  and  discharge  all 
my  just  debts  and  funeral  and  testamentary  expenses,  and  in  the  next 
place  to  pay  all  and  every  the  legacies  which  I  shall  or  may  bequeathe 
by  any  codicil  or  codicils  to  this  my  will,  or  any  memorandum  or 
writing  which  I  may  hereafter  add  to  or  indorse  on  this  my  will. 
And  as  to  all  the  rest,  residue,  and  remainder  of  my  said  real  and 
personal  estate  and  property  hereinbefore  by  me  appointed,  devised, 
and  bequeathed,  and  which  shall  remain  after  satisfying  the  trusts 
and  purposes  aforesaid,  I  appoint,  give,  devise,  and  bequeathe  the 
same  unto  and  to  the  use  of  the  said  Greorge  Whieldon,  Robert 
Gordon,  and  William  Harrison,  in  equal  shares,  as  tenants  in  com- 
mon, and  to  their  respective  heirs,  executors,  administrators,  and 
assigns,  for  their  absolute  benefit"  The  testatrix  afterwards  made 
and  published  two  codicils  to  her  said  will,  both  dated  the  31st  Au- 
gust, 1841,  by  the  first  of  which  she  devised  as  follows:  — "  To  my 
dear  sister,  Mary  Birch,  the  TradeswiU  estate  for  her  life;  at  her 
death,  to  be  sold  for  the  payment  of  legacies."  And  the  said  testa- 
trix then  proceeded  to  give  to  various  parties  legacies,  amounting  in 
the  whole  to  above  50,000/.  And  the  said  tesl^Ettrix  also  devised,  by 
the  same  codicil,  to  two  sons  of  the  said  George  Whieldon,  her  estate 
called  "  The  Ash  Estate."  The  other  codicil  w^as  for  the  sole  pur- 
pose of  confirming  and  republishing  her  will,  under  the  provisions  of 
the  last  Will  Act.  The  present  suit  having  been  instituted  for  the 
purpose  of  the  administration  of  the  trusts  of  the  said  will  and  codi- 
cils, by  the  decree  at  the  hearing  the  usual  accounts  were  directed ; 
and  the  Master  by  his  report  found  the  value  of  the  testatrix's  per- 
sonal estate  to  be  about  48,000/. ;  and  he  found  that  the  real  estate 
to  which  the  testatrix  was  entitled  consisted  of  "  The  Tradeswill  Es- 
tate," which  w^as  specifically  devised  by  her  codicil  to  Mary  Birch 
for  life,  and  was  valued  at  43,000/. ;  "  The  Ash  Estate,"  also  specifi- 
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cally  devised  by  her  said  codicil,  and  valued  at  88,000/.;  and  an 
estate  called  «  The  Stoke  Estate,"  valued  at  or  about  11,000/.  The  per- 
sonal estate  having  proved  insufficient  to  pay  the  testatrix's  debts  and 
legacies,  by  a  decree  in  the  cause,  dated  the  26th  March,  1850,  it  was 
ordered  Ihat  the  Stoke  estate  should  be  sold,  and  that  the  produce 
should  .be  paid  into  court  At  the  date  of  this  decree  Mary  Birch, 
the  tenant  for  life  of  the  Tradeswill  estate,  was  living.  William 
Harrison,  one  of  the  residuary  devisees  and  legatees,  having  died  in 
the  lifetime  of  the  testatrix,  a  question  now  arose,  on  the  cause 
coming  on  for  further  directions,  between  the  next  of  kin  and  the  heir 
at  law  of  the  testatrix,  with  reference  to  "William  Harrison's  legacy, 
which  had  lapsed  by  reason  of  his  death  in  the  testatrix's  lifetime, 
whether,  under  the  terms  of  the  will  and  codicil,  the  testatrix  had  not 
made  the  Tradeswill  estate  the  primary  fund  for  the  payment  of  lega- 
cies, to  the  exoneration  of  the  personal  estate. 

Roupell  and  Evans,  for  the  plaintiffs  the  executors. 

Lloyd,  for  the  heir  at  law.  The  next  of  kin  can  only  succeed  by 
showing  that  the  personal  estate  is  expressly  exempted.  It  is  not 
sufficient  to  show  that  the  real  estate  is  charged,  but  you  must  also 
show  that  the  testator  intended  to  exonerate  the  personal  estate ;  and 
for  this  purpose  you  must  look  at  the  whole  of  the  will,  to  ascertain 
the  intention  of  the  testator.  Here  the  testatrix  has  appointed  the 
plaintiffs  her  executors,  and  then  devised  and  bequeathed  all  her 
property  to  them.  This,  according  to  Lord  Eldon  in  Bootle  v.  Blury- 
dell,  19  Ves.  527,  generally  speaking,  affords  an  argument  against  the 
exoneration  of  the  personal  estate.  Moreover,  the  testatrix  has  no- 
where exempted  the  personalty,  but  has  put  the  realty  and  personalty 
on  an  equal  footing ;  and  where  that  is  the  case,  the  rule  of  law  is 
unaltered,  and  the  personalty  is  the  primary  fund.  Then,  as  to  the 
codicil,  there  is  a  mere  declaration  that  the  Tradeswill  estate  should 
be  sold;  there  is  no  exoneration  of  the  personalty.  The  testatrix 
merely  repeats  an  obligation  which  is  laid  on  it  by  the  will.  Here 
there  is  no  direction  to  sell,  and  to  create  a  mixed  fund,  as  in  Roberts 
v.  Walker,  1  Russ.  &  M.  752. 

V.  S.  Lean,  (with  him.)  The  will  in  this  case  is  a  mere  sketch,  the 
testatrix's  intention  being  fully  carried  out  by  the  codicil.  All  that 
she  does  by  the  codicil  is  to  give  a  life  estate  in  the  Tradeswill  estate 
to  her  sister,  Mary  Birch,  and  after  that  she,  in  effect,  directs  that  the 
estate  shall  go  as  directed  by  the  will. 

The  cases  cited  and  relied  on  were  Boughton  v.  James,  1  H.  L.  C. 
406 ;  Watson  v.  Brickwood,  9  Ves.  447 ;  Bhodes  v.  Rudge,  1  Sim. 
79 ;  and  Walker  v.  Hardwicke,  1  My.  &  K.  396. 

Roundell  Palmer  and  G,  Lake  Russell,  for  the  next  of  kin.  There 
is  no  dispute  as  to  the  general  principles  applicable  to  this  case.  On 
the  will  alone  we  should  have  no  locus  standi;  our  sole  ground  of 
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contention  is  on  the  codicil.  By  the  codicil  the  Tradeswill  estate  is 
taken  out  of  the  general  charge  contained  in  the  will,  and  made,  after 
the  death  of  Mary  Birch,  the  primary  fund  for  the  payment  of  the 
legacies  given  by  the  codicil. 

[RoMiLLY,  M.  K  Do  you  contend  that  the  legacies  are  post- 
poned till  after  the  death  of  the  tenant  for  life  ?] 

Yes,  we  contend  that. 

RoMiLLT,  M.  R.  I  am  of  opinion  that,  in  this  case,  the  personal 
estate  is  not  exonerated  from  the  charge  of  legacies.  On  the  will 
there  is  no  doubt  The  only  question  is  on  the  codicil.  To  ex* 
onerate  the  personal  estate,  you  must  show  a  clear  intention  to  that 
effect  By  the  will,  the  testatrix  gives  all  her  property  to  her  execu- 
tors, subject  only  to  the  payment  of  her  debts,  and  to  the  payment 
of  legacies  to  be  given  by  her  codicil.  The  legacies  given  by  her 
codicil  amount  in  the  whole  to  52,500/.,  while  the  personal  estate 
amounted  only  to  about  48,0002.  The  testatrix  must,  therefore,  have 
known  that  her  personal  estate  was  not  sufficient  for  the  payment  of 
her  debts  and  legacies,  and  that  it  was  therefore  necessary  to  make 
the  real  estate  contribute.  Now,  the  testatrix  prefaces  the  codicil  by 
a  devise  fo  Mary  Birch  for  life,  and  at  her  death,  the  estate  so  given 
to  her  for  her  life  is  to  be  sold  for  the  payment  of  legacies.  The 
object  of  the  testatrix  was,  I  think,  to  exempt  the  life  estate  of  Mary 
Birch  from  the  payment  of  legacies.  This  was  necessary,  as  under 
the  will  it  was  liable  ;  therefore,  the  testatrix  says,  that  at  her  death 
it  is  to  be  sold,  and  not  before.  It  would  be  a  strange  construc- 
tion to  hold  that  the  legacies  are  postponed  till  the  death  of  Mary 
Birch.  According  to  this  construction,  some  of  the  legatees  might 
never  take  at  all,  although  they  survived  the  testatrix.  I  do  not  think 
this  is  a  fi^ir  construction.  My  opinion  is,  that  the  scope  and  object 
of  the  codicil  was  solely  to  exempt  the  life  estate  of  Mary  Birch  from 
the  payment  of  legacies,  and  that  the  intention  of  the  testatrix  was 
to  make  all  the  real  esitate,  with  the  exception  of  Mary  Birch's  life 
estate,  an  auxiliary  fund  for  the  payment  of  legacies. 


Greoort  v.  Wilson.^ 

Haxt^  20,  1853. 

Landlord  and  Tenant  —  Covenants  to  insure  and  repair —  Rights  and 

Liabilities  under  an  Agreement  for  a  Lease^ 

A  agreed,  in  1814,  for  a  lease  of  bailding-gronnd  for  seventy-fiTe  jears,  at  a  gronnd-rent, 
containing  the  nsnal  building  covenants  to  insure,  repair,  allow  lessor  to  enter  and  riew 
xepairs,  £:.  j  and  that  in  case  of  non-payment  of  rent,  or  breach  of  any  covenant,  the  l6»* 
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gor  was  to  have  the  right  to  reenter.  The  lease  was  never  executed,  hut  the  tenant  en- 
tered, and  built,  at  considerable  expense,*  and  continued  in  possession  up  to  his  decease 
in  1843.  Up  to  that  time  the  rent  was  paid  regularly,  but  the  covenants  to  repair  and  in- 
sure wore  neglected.  Upon  the  decease  of  the  lessee  disputes  arose  in  the  ecclesiastical 
court  as  to  the  right  to  representation  to  his  estate,  and  probate  was  not  granted  until 
1647.  During  these  four  years  the  rent  was  in  arrear,  and  the  covenants  to  insure  and 
repair  were  totally  neglected.    The  lessor  threatened  to  bring  ejectment :  — 

Held,  on  a  bill  brought  to  restrain  the  ejectment,  and  to  have  a  specific  performance  of  the 
agreement  of  1814, 

Eirst,  that,  inasmuch  as  the  lessor,  if  the  lease  had  been  formally  executed  in  1814,  would 
now  have  had  a  right  to  determine  it  for  breach  of  covenant,  ib»  court  would  not  decree 
a  specific  performance  of  it 

Secondly,  that  the  disputes  in  the  ecclesiastical  court,  as  to  the  right  of  succession  to  the 
lessee,  did  not  afibra  sufficient  grounds  for  relief. 

Setiibiey  a  notice  to  quit,  given  by  lessor  to  lessee  for  non-observance  of  covenants,  may  be 
treated  as  a  notice  to  me  lessee  to  be  more  careful  in  the  observance  of  his  covenants, 
there  being  a  covenant  to  repau*,  and  a  separate  covenant  to  repair  after  notice. 

This  was  a  bill  filed  for  the  specific  perfonnance  of  a  lease  of  a  piece 
of  ground,  and  premises  erected  thereon,  at  Hampstead,  sometimes 
called  «  The  Priory,"  at  other  times  "  Frognall  Priory."  The  bill 
stated  that,  in  1813,  Lady  Wilson  was  seized  of  the  field  in  question 
for  her  life,  with  remainder  to  her  son.  Sir  Thomas  Maryoii  Wilson, 
in  fee.  Mr.  John  Thompson,  through  whom  the  plaintiffs  claimed, 
entered  into  negotiation  with  Mr.  John  Stride,  the  agent  of  Lady 
Wilson  and  Sir  Thomas  Maryon  Wilson,  for  a  lease  of  the  said  field, 
or  a  portion  of  it,  for  a  term  of  seventy-five  years,  with  a  view  to 
building  a  dwelling-house  thereon ;  and  it  was  agreeed  that  a  lease 
should  be  drawn  out  for  seventy-five  years,  firom  the  29th  Septem- 
ber, 1814,  at  a  rent  of  42/.,  Mr.  Thompson  agreeing  to  build  on  the 
piece  of  land  a  substantial  dwelling-house,  at  a  cost  of  not  less  than 
1600/. ;  and  a  draft  lease  was  accordingly  prepared,  but  never  exe- 
cuted. Thompson  entered,  and  expended,  with  the  full  knowledge 
of  Lady  Wilson  and  her  son,  upwards  of  4000/.  in  building  a  house 
and  premises.  Lady  Wilson  died  in  1818,  and  her  son,  the  Sir 
Thomas  Maryon  Wilson  with  whom  the  agreement  had  been  entered 
into,  died  in  1821,  leaving  the  present  Sir  Thomas  Maryon  Wilson, 
the  defendant,  his  eldest  son  and  heir  at  law,  and  having  by  his  will, 
dated  1806,  devised  all  his  estates,  including  the  premises  in  question, 
in  strict  settlement  All  necessary  parties  were  before  the  court 
John  Thompson  remained  in  possession,  with  the  full  knowledge  and 
privity  of  all  parties  concerned,  up  to  the  year  1843,  when  he  died, 
leaving  a  will,  in  which,  however,  no  executors  were  appointed.  The 
plaintiff,  Margaret  Gregory,  a/ewie  sole  at  the  time  of  the  decease  of 
the  said  John  Thompson,  was  his  only  next  of  kin,  and  married  the 
plaintiff,  Barnard  Gregory,  in  December,  1844.  Some  litigation  took 
place  as  to  the  granting  of  probate  ;  but  letters  of  administration  with 
testamentary -papers  annexed  were,  on  the  16th  March,  1847,  granted 
to  the  plaintifif,  Margaret  Gregory,  who  had  in  the  mean  time,  by  her- 
self or  with  her  husband,  continued  in  possession  of  the  premises  in 
question.  On  the  19th  March,  1847,  a  notice,  signed  by  the  defend- 
ant, Sir  Thomas  Maryon  Wilson,  was  served  on  the  plaintiffs  to  quit 
possession  on  the  29th  September  then  next,  and  an  action  of  eject- 
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ment  was  threatened.  Thereupon  the  plaintiffs  filed  the  present  bill, 
praying  that  the  threatened  ejectment  might  be  restrained,  and  the 
original  agreement  of  1814  specifically  carried  out.  The  defendants 
alleged  that  the  agreement  was  for  a  lease,  containing  conditions  for 
repairing,  insurance,  &c.,  which  had  not  been  observed  by  the  intended 
lessees ;  and  that  if  such  lease  had  been  executed  in  1814,  the  lessors, 
or  those  claiming  under  them,  would  have  long  ago  been  entitled  to 
resume  the  premises,  in  consequence  of  the  non-observance  of  those 
conditions.  The  plaintiffs  contended  that  those  conditions  put  for- 
ward by  the  defendants  as  forming  part  of  the  original  agreement 
were  never  definitely  agreed  to  be  acceded  to ;  and,  on  the  contrary, 
that  Thompson  had  objected  to  accede  to  such  conditions ;  but  that, 
even  if  such  conditions  did  form  a  substantive  part  of  the  original 
agreement,  there  had  been  a  waiver  of  all  breaches  and  neglects  in 
consequence  of  the  lapse  of  time,  acceptance  of  rent,  and  other  cir- 
cumstances. The  draft  of  the  lease  which  it  was  in  1814  proposed 
to  execute  was  in  the  possession  of  the  plaintifis,  and  was'  produced 
in  court.  It  contained  the  usual  covenants  on  the  part  of  the  lessee 
to  repair  and  keep  in  repair,  and  for  the  lessor  or  his  agents  to  enter 
and  view  the  state  of  the  premises,  and  leave  notices  of  required 
repairs,  &c.,  and  in  default  of  such  repairs  being  executed  by  the  les- 
see, the  lessor  might  enter,  and  repair,  and  distr^  for  the  value; 
There  was  also  a  covenant  that  the  lessee  was  to  insure  in  the  Sun 
office,  to  the  full  value  of  the  premises,  in  the  name  of  the  lessor,  and 
to  deposit  the  policy  with  the  lessor,  and  also  receipts  for  the  premi- 
ums wlien  due,  and  to  pay  the  rent  of  42/.;  and  that  if  default  should 
be  made  in  payment  of  the  rent,  or  in  case  of  non-observance  by  the 
lessee,  his  executors,  &c.,  of  any  of  the  covenants,  conditions  &c.,  there- 
in contained,  and  by  the  lessee,  his  executors,  &c.,  to  be  observed,  &c., 
then  the  indenture  of  lease,  and  the  term  of  years  thereby  granted, 
and  all  covenants,  &c.,  on  the  lessor's  part,  were  to  cease,  determine, 
and  be  utterly  void,  and  the  lessor  might  reenter,  and  utterly  expel,  eject, 
and  remove  the  lessee,  his  executors,  administrators,  and  assigns,  and 
all  other  occupiers  of  the  premises.  This  draft  had  been  prepared 
by  the  agent  of  the  lessor  and  sent  to  John  Thompson,  who  made 
some  pencil  observations  upon  it  The  covenant  as  to  repairs,  and 
also  the  clause  for  reentry  on  breach  of  any  of  the  covenants,  were, 
however,  left  untouched  by  these  pencilled  alterations.  The  covenant 
to  insure  was  altered,  to  the  effect  that  the  insurance  was  to  be 
effected  in  the  joint  names  of  the  lessor  and  the  lessee,  instead  of 
the  sole  name  of  the  lessor ;  and  with  any  office  in  the  city  of  Lon- 
don, not  with  the  Sun  office  only.  There  were  also  a  few  marginal 
observations  upon  certain  clauses  in  the  draft  lease  which  related 
to  a  right  of  water ;  and  there  was  also  a  suggestion  in  the  margin, 
in  one  place,  that  the  term  should  commence  running  from  the  com- 
pletion of  the  proposed  buildings,  and  in  another  place,  that  the  term 
should  begin  to  run  firom  the  time  of  entering  on  possession.  The 
draft  lease,  with  such  pencil  observations  (which  were  proved  in  the 
cause  to  be  in  the  handwriting  of  John  Thompson,)  was  sent  by  him 
to  Mr.  Stride,  and  after  a  short  delay  was  returned  to  Mr.  Thompson 
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in  precisely  the  same  condition.  No  final  settlement  seemed  to  have 
been  come  to  ;  but  it  was  clear  that  both  parties  expected  and  con- 
sidered that  the  agreement  would  be  carried  out,  because  John 
Thompson  entered  and  built  a  house  and  premises  at  an  expense 
which  was  proved  to  have  been  upwards  of  4000/.,  and  he  continued 
in  such  possession  up  to  his  death  in  1843.  It  was  alleged  in  the 
bill  that  rent  had  been  accepted  up  to  Lady-day,  1846,  but  the  an- 
swer denied  this.  The  bill  stated  the  litigation  in  the  ecclesiastical 
court  and  in  this  court,  as  to  the  right  of  administering  to  the  estate 
of  John  Thompson,  and  in  the  course  of  such  litigation  the  premises 
got  out  of  repair ;  but  considerable  repairs  were  going  on,  and  had 
been  going  on  for  some  time,  and  previously  to  the  notice  to  quit  being 
served  in  1847 ;  some  of  such  repairs  having  been  paid  for  by  the 
receiver  appointed  in  the  cause,  and  others  of  such  repairs  by  the 
plaintiffs.  The  bill  charged  many  representations  by  the  defendant, 
Sir  Thomas  Maryon  Wilson,  to  the  effect  that  he  would  make  good 
the  agreement  of  1814 ;  and  it  prayed  a  specific  performance  of  that 
agreement,  and  an  injunction  restraining  all  ejectments,  &c.,  and  that 
the  defendant,  Sir  Thomas  Maryon  WUson,  should  bear  all  the  costs 
of  the  suit  personally.  Mr.  Laxton,  a  surveyor,  who  had  been 
appointed  receiver  in  the  chancery  suit  instituted  between  the  persons 
claiming  an  interest  in  the  estate  of  Mr.  Thompson,  was  examined 
as  a  witness  for  the  plaintiffs.  He  proved  that  the  buildings,  as  ori- 
ginally erected,  must  have  cost  upwards  of  4000/. ;  that  in  1844  he 
received  instructions  from  Mr.  Gregory  to  repair  the  premises,  but 
that  such  repairs  were  suspended  by  the  litigation  in  the  ecclesiasti- 
cal court ;  and  that  be  had,  while  in  possession  as  receiver,  done  all 
that  was  necessary  for  keeping  the  premises  in  tenantable  repair.  It 
was  shown  that  no  insurance  had  been  effected  in  the  Sun  office 
since  1836,  and  that  previously  to  1836  the  insurance  had  not  been 
regularly  kept  up.  Several  surveyors  were  examined,  who  proved 
the  premises  generally  to  have  been  in  a  very  bad  state  of  repair ;  that 
the  external  repairs  would  cost  at  least  500/.,  and  that  the  state  of  the 
internal  repairs  could  not  be  ascertained,  as  the  plaintiffs  refused  ad- 
mittance to  the  lessor's  agents  to  view  the  state  of  the  inside  of  the 
house. 

BetheU  and  W.  P.  Murray^  for  the  plaintiffs,  relied  on  the  length  of 
possession,  the  acceptance  of  rent,  and  the  great  expenditure  and  outlay 
of  the  tenant,  the  lessor  standing  by ;  all  which  showed  that  the  occu- 
pation could  not  be  referred  to  a  yearly  tenancy,  but  to  the  agree- 
ment ;  that  the  pencil  alterations  were  immaterial,  and  that,  under  the 
« circumstances,  somewhat  must  be  taken  to  have  been  waived  on 
both  sides ;  that  there  was  a  difference  between  a  legal  tenancy  and 
a  more  equitable  agreement  for  a  lease,  viz.,  in  the  first  case,  breaches 
of  covenants,  &c.,  would  be  construed  more  rigorously,  but  in  the 
latter  case  with  more  indulgence. 

WaJpole  and  W.  M.  James^  for  the  defendant,  Sir  Thomas  Maryon 
Wilson,  insisted  on  the  continual  requests  on  the  part  of  the  lessor,  and 
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the  continual  refusal  on  the  part  of  the  lessee,  to  take  a  regular  lease, 
John  Thomson  having  always  hung  back,  though  pressed  by  the  late 
Sir  Thomas  Maryon  Wilson ;  that  the  breaches  were  continual,  and 
the  rule  was  the  same  in  equity  as  at  law. 

Rogers  and  Swift^  for  the  defendants,  John  Maryon  Wilson  and 
John  Maryon  Wilson,  Jan.,  the  remainder-man. 

Bethell^  in  reply. 

Turner,  V.  C,  after  stating  the  facts  and  pleadings  to  the  effect 
already  appearing.  In  this  state  of  circumstances  the  question  is, 
whether  specific  performance  of  the  agreement  for  a  lease  will  now 
be  decreed  by  a  court  of  equity.  The  defendants  insist  that  it  will 
not,  because  the  default  which  has  taken  place  in  effecting  insurances 
and  repairs  amount  to  breaches  of  the  covenants  which  would  have 
been  contained  in  a  lease  carrying  out  that  agreement,  which  it  is 
now  endeavored  to  inforce  —  breaches  upon  which  the  lessor  would 
have  had  a  right  to  reenter.  The  plaintiffs  insist  that  the  cases  where 
the  court  has  refused  relief  to  tenants,  against  the  consequences  of 
breach  of  their  covenants,  have  only  been  where  the  legal  relation  was 
fully  established,  and  that  such  a  relief  has  never  been  refused  in 
cases  like  the  present,  where  the  rights  of  the  parties  are  wholly  in 
contract  They  insist  moreover,  that  there  has  been  a  waiver  on  the 
part  of  the  lessor ;  and  that  as  to  repairs,  it  is  only  in  the  case  of 
a  tenant  obstinately  refusing  to  perform  his  covenant  that  the  court 
refuses  to  relieve  against  the  breach.  For  the  first  argument  no  author- 
ity was  cited,  and  I  do  not  see  any  principle  upon  which  the  distinc* 
tion  can  be  maintained.  The  plaintiffs,  and  Mr.  Thompson,  under 
whom  they  claim,  took  possession  of  the  premises  under  the  contract, 
and  have  had  the  full  advantage  and  benefit  of  the  contract  Why 
should  not  those  who  have  the  benefit  of  the  contract  have  also  tho 
liability  ?  It  is  true,  that  until  the  legal  relation  is  fully  established, 
the  lessor  could  not  have  the  stipulated  remedy ;  but  there  are  many 
cases  which  show  that  the  court  will  not  interfere  to  create  a  legal 
relation  which,  under  the  circumstances,  could  be  dissolved  imme- 
diately. Then  the  plaintiffs  say  that  the  covenant  to  insure  was 
never  finally  settled,  and  rely  on  the  draft  lease,  and  the  fact  of  the 
pencil  alterations  upon  it  made  by  Mr.  Thompson.  The  bill  expressly 
charges  that  those  pencil  alterations  were  not  insisted  on  by  Thomp- 
son ;  but  whether  they  were  or  not,  looking  at  the  nature  of  the  alter- 
ations, and  at  the  whole  negotiation,  it  is  clear  that  it  was  fully 
agreed  that  the  lease  should  contain  some  covenant  to  effect  the  ne- 
cessary insurances  and  repairs,  and  for  the  avoidance  of  the  lease  in 
case  of  neglect  to  insure  and  repair ;  and  the  rights  of  all  parties  must 
now  be  on  the  same  footing  as  if  a  lease  had  been  formally  executed 
containing  some  covenant  on  which  the  lessor  would  now  have  had 
a  right  to  enter.  It  was  then  contended,  that  even  if  the  lessor  were 
in  a  position  to  avoid  the  lease,  in  consequence  of  the  breaches  of  the 
covenant,  or  intended  covenant,  he  lost  the  right  do  so  by  bis  conti<* 
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nued  acquiescence  in  the  tenant's  conduct.  But  the  covenants  are 
continuing  covenants,  and  there  is  no  ground  for  extending  the  acqui- 
escence and  waiver  up  to  the  present  time,  or  beyond  the  life  of 
Mr.  Thompson.  When,  as  in  the  present  case,  the  ultimate  right 
which  is  sought  to  be  restrained  is  the  legal  right,  it  is  necessary  to 
make  out  a  case  fully  for  so  doing.  A  court  of  equity  will,  no  doubt, 
interfere  in  a  proper  case  to  control  the  legal  right ;  but  a  strong  case 
is  necessary  for  so  doing.  It  was  next  argued,  that  the  consequences 
of  breach  of  covenants  to  repair,  insure,  &c.,  would  be  relieved  against, 
unless  such  breaches  were  obstinate  and  wilful;  that  here  there  has 
always  been  an  intention  to  repair ;  that  the  receiver,  when  in  posses- 
sion, actually  did  execute  considerable  repairs ;  and  that  the  plain- 
tiffs were  only  delayed  in  executing  thorough  repairs  by  the  long  litiga- 
tion which  ensued  on  decease  of  Mr.  Thompson ;  and  the  cases  of 
Reynolds  v.  PUt^  19  Ves.  134,  and  Hill  v.  Barclay^  18  Ves.  60,  were 
relied  on.  But  it  is  obvious,  from  Lord  Eldon's  expressions  in  those 
cases,  that  his  inclination  was  against  extending  relief  to  tenants 
from  the  forfeiture  of  their  leases  through  non-observance  of  cove- 
nants. Lord  Eldon  says  there  may  be  cases  where,  morally  speak- 
ing, a  court  of  equity  would  interfere  with  much  less  reluctance  than 
in  another  sort  of  case;  and  he  proceeds  to  distinguish  wilful  and 
obstinate  refusals  to  comply  with  covenants  from  the  cases  of  mere 
neglect  or  accident ;  but  he  does  not  distinguish  them  so  far  as  to 
say  that  the  court  will,  in  all  cases  .of  accident  even,  relieve  against 
the  breach.  It  was  said  that  the  court  will  not  permit  any  advantage 
to  be  taken  of  any  default  in  observance  of  the  covenant  after  the 
notice  to  quit  has  been  given  ;  for  the  lessor,  taking  upon  him  to  de- 
termine the  tenancy  at  a  particular  time,  must  be  held  to  show  that 
he  had  a  right  then  to  determine  it ;  and  Dowell  v.  Dew^  1  Y.  &  C. 
C.  C.  345,  was  cited  for  that.  But  that  case  by  no  means  carries 
out  the  consequence  attempted  to  be  put  upon  it.  I  do  not  under- 
stand the  expressions  of  the  Vice- Chancellor,  (1  Y.  &  C.  C.  C.  364) 
to  mean  that  the  tenant  is  relieved  from  all  obligation  of  looking  to 
bis  covenants  on  the  mere  ground  that  a  notice  to  quit  is  pending. 
On  the  contrary,  so  far  from  a  notice  to  quit  being  a  waiver  by  the 
landlord  of  all  subsequent  observance  of  the  covenants  by  the  tenant, 
I  am  disposed  to  treat  it  as  a  notice  by  the  lessor  to  the  tenant  to  be 
more  vigilant  in  his  performance  of  the  covenants.  A  tenant  who 
had  been  lulled  into  negligence  mighty  with  far  more  justice,  com- 
plain of  any  advantage  which  was  attempted  to  be  taken  of  that  ne- 
gligence ;  and  the  plaintiffs  would  have  a  far  better  ground  for  asking 
the  favorable  attention  of  the  court  if  they  had  immediately  gone  to 
work  to  remedy  as  far  as  possible  the  breaches  complained  of.  It  is 
clear,  moreover,  that  the  refusal  on  the  part  of  the  plaintiffs  to  permit 
the  surveyors  and  agents  of  the  lessor  to  enter  and  view  the  state  of 
repair  of  the  premises  was  in  itself  a  material  breach  of  covenant  on 
their  part.  It  is  to  be  observed  that  the  covenants  to  repair  generally, 
and  the  covenant  to  repair  after  notice,  are  separate  and  distinct  cove- 
nants. Doe  d.  Morecraft  v.  Meux,  4  B.  &  Cr.  608 ;  HiU  v.  Bar- 
elay^  18  Ves.  60.     As  to  the  ground  of  hardship  which  was  endeavor- 
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ed  to  be  set  up,  I  do  not  think  it  is  entitled  to  much  weight  The 
observations  of  Lord  Cottenham,  in  the  case  of  Mundy  v.  Joliffe^  5  My. 
&  C.  177,  were  cited,  where  he  says,  "  If,  assuming  the  existence  of 
the  agreement,  the  landlord  never  complains  of  the  conduct  of  his 
tenant,  but  permits  him  to  act  on  the  faith  of  the  contract,  it  would 
require  a  strong  case  to  eniable  the  landlord  to  raise  such  objec- 
tions for  the  first  time  when  the  tenant  claimed  the  benefit  of  it" 
And  I  agree  that  a  strong  case  would  be  necessary ;  for  by  refusing 
a  specific  performance  of  the  agreement,  this  court  takes  upon  itself 
to  determine  the  materiality  and  effect  of  the  breaches  in  ques- 
tion and  refuses  to  allow  the  question  to  be  tried  at  law;  and 
therefore  the  court  must,  as  Lord  Cottenham  says,  be  well  satisfied 
of  what  issue  of  a  trial  at  law  would  be  as  the  breach  of  covenant, 
and  the  consequences.  Such  being  the  principles  which  are  found 
to  guide  the  decision  of  the  court  in  such  cases,  it  remains  to 
apply  them  to  the  present  case.  And  here  there  is  no  evidence 
oi  any  insurance  whatever  having  been  effected  firom  the  year  1836 
up  to  the  date  of  the  notice  to  quit,  a  period  of  eleven  years, 
during  all  which  time  the  lessor  was  deprived  of  that  protection 
which  he  had  a  right  to  expect ;  and  even  before  1836  the  evidence 
goes  to  show  that  the  insurance  was  irregularly  kept  up,  and  defi- 
cient in  amount  As  to  the  state  of  repairs,  there  is  not  an  exact 
agreement  in  all  particulars  among  the  surveyors  who  have  been  exa- 
mined ;  but  they  agree  in  this  —  that  the  premises  were  out  of  re- 
pair in  1843 ;  that  their  condition  was  still  worse  in  1845 ;  and  that 
this  state  of  things  still  continued  in  1847  and  1848,  notwithstanding 
the  repairs,  to  some  extent,  which  were  executed  by  Mr.  Laxton,  the 
receiver,  in  1844.  Surveyors  employed  by  the  lessor,  and  examined 
by  him  in  this  cause,  have  proved  that  they  were  repeatedly  prevent- 
ed by  the  plaintiffs  from  inspecting  the  state  of  repair  of  the  interior 
of  the  premises  —  a  refusal  which  was  in  contravention  of  the  cove- 
nant in  the  draft  lease  to  permit  the  lessor  and  his  agents  to  enter  and 
view  the  premises  comprised  in  the  lease.  On  the  whole,  therefore,  I 
am  of  opinion  that  this  bill  must  be  dismissed,  and  as  to  all  the  other 
defendants  except  Sir  Thomas  Maryon  Wilson,  dismissed  with  costs. 
As  to  Sir  Thomas  Maryon  Wilson,  since  he  has  by  his  answer  dis- 
puted any  valid  agreement  for  a  lease  having  ever  been  entered  into  at 
all,  the  bill  must  be  dbmissed  as  against  him,  but  without  costs. 


Lloyd  v.  Lloyd.^ 

March  4,  5^  and  18,  1852. 

Condition  —  Marriage  —  Charity  —  Perpetuity. 

A  general  condition  in  restraint  of  marriage  is  good  with  respect  to  the  testator's  widow, 
bat  not  good  with  respect  to  any  o&er  woman. 


1 16  Jar.  806. 
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An  annual  bequest  for  the  repair  of  a  tomb  is  not  bad  as  a  charity ;  and,  if  it  proceeds  out 
of  a  life  interest,  it  is  not  void  as  a  perpetuity. 

A  devise  of  rents  to  a  minister  and  church-wardcns,  for  the  purpose,  first,  of  taking  5L  for 
themselves,  and  Aen  for  repairing  a  tomb,  is  void. 

George  Lloyd  made  his  will  on  the  13th  October,  1842,  as  fol- 
lows:— ^'^  First,  I  hereby  nominate,  constitute,  and  appoint  Mr.  Ro- 
bert Browning,  Jun.,  and  Mary  Martha  Lockley,  executor  and  exe- 
cutrix of  this  my  last  will  and  testament.  And,  further,  I  request 
that,  at  my  decease,  my  body  may  be  placed  in  a  good  sound  oak 
inner  coffin,  one  and  a  half  inches  thick,  and  the  outer  one  of  good 
sound  oak,  one  and  a  half  inches  thick,  cemented  together  and  var- 
nished, and  no  cloth  is  to  be  made  use  of  on  the  outside  of  the  coffin, 
and  at  the  expiration  of  fourteen  days  shall  be  interred  in  the  vault 
of  St  Mary's  churchyard,  at  Chatham.  And,  further,  I  desire  that 
every  unnecessary  expense  attending  my  funeral  may  be  avoided; 
and  that  no  person  or  persons  whomsoever  may  be  deposited  in  the 
said  vault  after  my  remains  are  there  interred,  save  Mary  Martha 
Lockley,  if  she  continues  a  single  woman,  and  living  a  chaste  life. 
And,  further,  I  give  and  bequeathe  to  Mary  Martha  Lockley  my 
household  furniture,  glass,  china,  silver-plate,  jewelry,  linen,  &c., 
for  her  own  use  and  benefit,  save  and  except  hereinafter-mentioned 
bequests.  And,  further,  I  direct  and  empower  my  executor  or 
executrix  to  pay  my  funeral  expenses,  and  collect  in  all  moneys, 
securities  for  money,  and  all  other  property,  of  whatsoever  descrip- 
tion, of  which  I  may  die  possessed,  now  and  hereafter;  and  that  my 
said  executor  or  executrix  shall  sell,  or  cause  to  be  sold,  to  the  best 
advantage,  the  whole  of  my  personal  and  real  estate,  and  shall  invest 
the  proceeds  of  such  sale  in  some  government  annuity^  for  the  benefit 
of  my  wife,  Lucy  Lloyd,  and  Mary  Martha  Lockley;  and  when  the 
amount  of  said  government  annuity  is  ascertained,  then,  the  said 
sum  of  money  so  raised,  by  the  way  of  an  annuity  on  the  joint  lives 
of  my  wife,  Lucy  Lloyd,  and  Mary  Martha  Lockley,  is  to  be  equally 
divided,  share  and  share  alike,  between  Lucy  Lloyd  and  Mary  Martha 
Lockley  ;  and  at  the  death  of  either  of  the  above-named  Lucy  Lloyd 
or  Mary  Martha  Lockley,  her  share,  at  her  death,  shall  pass  to  the 
survivor  of  the  two  above-named,  Lucy  Lloyd  or  Mary  Martha  Lock- 
ley,  on  the  day  of  her  decease ;  and,  in  case  either  Lucy  Lloyd  or 
Mary  Martha  Lockley  should  marry  or  live  in  a  state  of  adultery, 
then  her  share  shall  pass  to  the  other,  the  same  as  if  death  had  taken 
place ;  and,  should  Lucy  Lloyd  and  Mary  Martha  Lockley  both 
marry,  then,  their  shares  and  interest  shall  pass  to  my  nephew,  Sam- 
uel Hayes,  of  Woolwich,  in  case  Lucy  Lloyd  and  Mary  Martha 
Lockley  fail  in  fulfilling  the  conditions  of  this  my  will.  And,  further, 
I  desire  that  my  wife,  Lucy  Lloyd,  and  Mary  Martha  Lockley  shall, 
out  of  the  annuity  they  receive,  keep  in  good  sound  repair  the  tomb 
and  vault  at  Chatham  churchyard  that  belongs  to  me,  and  cause  to 
be  painted  the  said  tomb  and  vault  every  four  years,  or,  if  required, 
more  frequently ;  and,  in  default  or  failure,  they  shall  lose  or  forfeit  the 
claim  to  the  annuity,  and  any  person  hereafter  that  shall  receive  the 
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annuity  shall  be  bound  to  perform  the  same  conditions.  And,  fur- 
ther, I  declare  ray  executrix  or  executor  to  ascertain  the  amount  of 
money  received  by  my  wife,  Lucy  Lloyd,  from  the  Chatham  Dock- 
yard Society,  (which  may  be  by  the  secretary's  yearly  report,)  and 
when  that  amount  is  ascertained  by  my  executrix,  or  executor,  the 
said  Mary  Martha  Lockley  wiQ  be  entitled  to  the  half  of  the  sum  so 
received  bv  my  wife,  Lucy  Lloyd,  from  the  said  society ;  and,  should 
my  wife,  Lucy  Lloyd,  refuse  to  pay  the  half  of  the  sum  received  by 
her  from  the  society,  then  my  executrix  will  stop  so  much  of  the  share 
of  the  government  annuity  that  my  wife,  Lucy  Lloyd,  should  receive, 
as  will  make  good  her  half  of  the  dock-yard  pension-money  to  Mary 
Martha  Lockley,  so  that  there  may  be  an  equal  division  of  money 
between  Lucy  Lloyd  and  Mary  Martha  Lockley."  The  testator  after- 
wards made  a  codicil,  dated  the  12th  October,  1844,  to  the  effect  fol- 
lowing :-t-"  Having  entered  into  an  agreement  with  Mr.  James  Wil- 
helm  Pyle,  to  let  him  my  house,  situated  at  Barnes,  on  a  lease  for 
fourteen  or  twenty-one  years,  from  the  25th  March  next,  1845,  at  a 
yearly  rental  of  48/.  per  annum,  to  be  paid  quarterly,  I  now  make 
this  offer  to  Mr.  James  Wilhelm  Pyle,  —  that  is,  at  the  expiration  of 
the  first  fourteen  years  of  the  said  lease  of  twenty-one  years,  should  he, 
the  said  Mr.  James  Wilhelm  Pyle,  wish  to  continue  the  lease,  and  pay 
to  my  executrix  or  executor,  should  I  have  at  that  time  departed  this 
life,  the  sum  of  48i  yearly,  by  quarterly  payments,  during  the  life- 
time of  my  wife,  Lucy  Lloyd,  and  Mary  Martha  Lockley,  clear  of 
all  demands,  such  as  quitrents,  land-tax,  income,  or  property-tax,  or  any 
parliamentary  tax  that  may  hereafter  be  passed,  or  any  other  rates  or 
taxes  or  charges  during  the  lifetime  of  the  said  Lucy  Lloyd  and  Mary 
Martha  Lockley,  And,  further,  the  said  Mr.  James  Wilhehn  Pyle  is 
to  pay,  after  the  death  of  my  wife,  Lucy  Lloyd,  and  Mary  Martha 
Lockley,  within  six  months,  the  sum  of  200/.,  clear  of  all  costs,  charges, 
and  expenses,  and  to  invest  the  said  200L  in  the  new  3L  5s.  per  cent 
annuities  of  the  Bank  of  England,  in  the  joint  names  of  the  minister 
and  church-wardens  of  St.  Mary's  Church,  Chatham,  in  the  county  of 
Kent,  a3  trustees  for  the  time  being.  If  the  above  stipulations  are 
fulfilled  in  every  point  by  the  said  Mr.  James  Wilhelm  Pyle,  as  re- 
spects the  payment  of  the  48/.  and  the  investment  of  the  200/.  in  the 
Bank  of  England,  then  I  give  and  bequeathe  the  said  house  at  Barnes 
to  the  said  Mr.  James  WUhelm  Pyle  forever,  he,  Mr.  James  Wilhelm 
Pyle,  paying  all  fines,  costs,  and  charges  to  the  lord  of  the  manor  in 
making  over  the  said  house  at  Barnes."  The  testator  afterwards 
made  a  second  codicil  to  his  will,  dated  the  14th  October,  1844,  to 
the  effect  following : — "And  I  further  desire  that  my  house  at  Barnes, 
now  in  the  occupation  of  Mr.  Pyle,  shall  not  be  sold,  but  let  at  a 
yearly  rental,  or  on  lease  to  the  best  advantage,  for  the  benefit  of  my 
wife,  Lucy  Lloyd,  and  Mary  Martha  Lockley,  and  the  proceeds  of 
the  rent  applied  as  my  will  sets  forth,  subject  to  all  the  conditions 
contained  in  my  will,  the  same  as  if  the  house  had  been  sold,  share 
and  share  alike ;  and,  after  the  death  of  my  wife,  Lucy  Lloyd,  and 
Mary  Martha  Lockley,  or  in  case  Mr.  James  Wilhelm  Pyle,  of  Barnes, 
refuses  to  accept  my  offer  to  him,  in  a  codicil  dated  the  12th  Octo- 
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ber,  1844,  as  respects  the  said  house  at  Barnes,  or  in  default  of  their, 
Lucy  Lloyd  and  Mary  Martha  Lockley,  not  fulfilling  the  conditions 
contained  in  my  will,  I  give  and  bequeathe,  upon  trust,  the  said 
house  at  Barnes  to  the  minister  and  church-wardens  of  St.  Mary's 
Church,  Chatham,  for  the  said  minister  and  church-wardeps  to  apply 
the  produce  of  the  rent  of  the  said  house  as  follows :  First,  to  take 
for  themselves  51.  every  year  for  their  expenses,  of  the  rent  Or  pro- 
ceeds out  of  the  said  house  at  Barnes,  and  further  to  keep  in  good 
sound  repair  the  vault  and  tomb,  and  cause  the  said  tomb  to  be 
painted  every  third  year,  that  belonged  to  me  in  Chfitham  church- 
yard ;  then  the  residue  and  remainder  of  the  said  rent  to  be  applied  for 
the  benefit  of  my  nephew,  Samuel  Hayes,  of  Woolwich ;  and,  after 
the  death  of  the  above  Samuel  Hayes,  then,  the  residue  and  remain- 
der of  the  said  rent  is  to  be  applied  for  the  benefit  of  the  church 
missionary  attached  to  St  Mary's  Church,  Chatham.  And  I  further 
desire  that,  if  the  said  Mr.  James  Wilhelm  Pyle,  of  Barnes,  accept 
of  the  offer  of  the  house  at  Barnes,  then,  the  interest  of  the  200/.  in- 
vested by  him  in  the  Bank  of  England,  in  the  new  3/.  55.  per  cents., 
in  the  joint  names  of  the  minister  and  church-wardens-of  St  Mary's 
Church,  Chatham,  shall  be  applied  as  follows :  First,  the  said  minis- 
ter and  church-wardens  to  take  for  themselves  each  pne  guinea  every 
year ;  then,  the  residue  and  remainder  of  the  interest  of  the  200/.  to 
be  applied  in  keeping  in  good  sound  repair  the  vault  and  tomb, 
and  cause  the  said  tomb  to  be  painted  every  third  year,  that  belongs 
to  me  in  Chatham  churchyard  ;  and  if  any  surplus  of  interest,  after 
the  expenditure  of  the  cash  on  the  tomb  and  the  vault,  then,  it  shall 
be  given  to  the  church  missionary  society  attached  to  St  Mary's 
Church,  Chatham."  The  testator  died  in  1848,  leaving  Lucy  Lloyd, 
Mary  Martha  Lockley,  and  Samuel  Hayes  him  surviving,  and  also 
Alfred  Munn  Lloyd,  his  heir  at  law  and  copyhold  heir.  The  widow, 
Lucy  Lloyd,  filed  her  bill  against  the  other  legatees  and  devisees. 
A  declaration  had  been  made  that  the  bequests  to  the  minister  and 
church-wardens  and  to  the  missionary  society  were  void,  and  the 
Master  had  made  a  report,  finding  that  Mr.  Pyle  had  refused  to  ac- 
cept the  house  at  Barnes  on  the  conditions  mentioned  in  the  will. 
The  cause  now  came  on  upon  further  directions. 

Tbrriano,  for  the  widow,  Lucy  Lloyd,  contended  that  she  took 
absolutely,  and  that  the  restraint  against  marriage  was  void.  Sheffield 
V.  Orrery,  3  Atk.  283 ;  Rishton  v.  Cobb,  5  My.  &  C.  145 ;  9  Sim. 
615 ;  Morley  v,  Rennoldsm,  2  Hare,  570 ;  7  Jur.  529. 

Haldane,  for  parties  in  the  same  interest 

Malins  and  CoUins,  for  the  heir.  It  is  undoubted  that  the  restraint 
upon  the  widow  is  good  ;  and  there  is  no  authority  that  there  is  any 
difference  in  this  respect  between  a  widow  and  another  person.  Webb 
V.  Grace,  15  Sim.  384 ;  2  Ph.  701 ;  10  Jur.  1049 ;  12  Jur.  987.  A 
condition  not  to  marry  a  Scotchman  is  good.  Pennell  v.  Lyon, 
9  East,  170.  They  also  cited  Moneypenny  v.  Dertng,  15  Jur.  1050 ; 
8.  c.  8  Eng.  Rep.  42. 
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Begbie,  for  the  nephew.  This  is  not  a  gift  to  the  married  woman 
with  a  condition  annexed,  but  is  a  clear  limitation  throughout.  In 
Morley  v.  Rennoldson  the  validity  of  a  limitation  until  marriage  is  ad- 
mitted. As  to  the  gift  to  repair  the  tomb,  it  is  no  perpetuity,  or,  at 
all  events,  those  who  have  only  a  life  interest  cannot  contend  so. 
Mellick  V.  Asylum^  Jac.  180.  I  claim  an  absolute  interest  in  the  whole 
copyhold,  subject  to  whatever  interest  Lucy  Lloyd  and  Mary  Martha 
Lockley  may  have.     1  Jarm.  Wills,  586. 

KiNDERSLEY,  V.  C.     The  question  in  this  case  turns  upon  the  con- 
struction of  the  will  of  George  Lloyd.     The  will  is  not  very  intelligi- 
ble, and  the  testator  appears  to  have  been  a  person  who,  though  not 
entirely  void  of  education,  was  not  able  to  express  his  intentions  in 
very  clear  and  intelligible  language,  though  it  is  not  very  difficult  to 
come  to  a  conclusion  as  to  his  general  intentions.     He  left  a  widow, 
but  apparently  had  no  children,  and  a  person  named  Mary  Martha 
Lockley,  who  seems  a  Mend,  or  a  person  for  whom  he  desired  to 
make  a  provision,  though  no  relation.    He  had  also  a  nephew,  Samuel 
Hayes ;  and  the  principal  objects  of  his  bounty  seem  to  have  been 
his  widow  and  Mary  Martha  Lockley,  and  in  some  degree  he  seems 
to  have  desired  to  do  something  for  his  nephew.     [His  honor  then 
read  the  first  part  of  the  wilL]     There  is,  then,  a  clear  intention  that 
the  executors  should  convert  all  the  real  and  personal  estate  into 
money,  and  invest  that  money  in  a  government  annuity  for  the  lives 
of  his  widow  and  Mary  Martha  Lockley,  and  the  life  of  the  survivor ; 
for  though,  in  one  passage,  he  speaks  of  money  so  raised  on  their 
joint  lives,  yet  he  directs  that,  on  the  death  of  either,  the  annuity 
should  go  to  the  survivor.     So  far  there  is  no  difficulty  whatever ;  he 
gives  an  annuity  for  their  joint  lives  and  the  life  of  the  survivor ;  then 
he  goes  on  thus  — "  And  in  case  either  Lucy  Lloyd,"  &c.     Now, 
with  respect  to  that  which,  as  a  condition  subsequent,  attaches  to  the 
previous  gift,  I  think,  according  to  the  authorities,  it  is  not  void  as 
regards  the  wife.     The  law  recognizes  in  the  husband  that  species  of 
interest  in  the  widowhood  of  his  wife  as  makes  it  lawful  for  him  to 
restrain  a  second  marriage  —  that  is  to  say,  that  the  provision  which 
he  has  made  shall  cease.     I  have  no  doubt,  also,  that,  with  respect 
to  either  his  wife  or  a  stranger,  a  testator  may  give  an  annuity,  to  con- 
tinue so  long  as  she  remains  single  and  unmarried ;  but  as  to  a  per- 
son not  a  wife,  if  he  first  gives  her  a  life  or  other  estate,  and  then 
appends  a  condition  to  defeat  that  estate  if  she  marries,  that  would 
not  be  good.     If  I  am  right  in  this  view  of  the  law,  the  effect  of  that 
clause  is,  that  if  the  wife  should  marry,  her  share  would  go  over  to 
Mary  Martha  Lockley ;  but  if  Mary  Martha  Lockley  should  marry, 
she  loses  nothing.    But  then  comes  another  condition  or  provision— 
"  And  should  Lucy  Lloyd  and  Mary  Martha  Lockley  both  marry," 
&c.     Now,  that  is  a  sentence,  part  of  which  is  intelligible ;  but,  as 
a  whole,  it  is  not  very  easy  to  say  what  the  tfestator  meant.     So  far 
as  he  meant  to  give  the  property  over  in  the  event  of  both  marrying 
again,  it  is,  with  respect  to  Mary  Martha  Lockley,  clearly  void,  as  I 
said  before.    But  the  testator  has  added,  "  in  case  Lucy  Lloyd  and 
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Mary  Martha  Lockley  fail  in  fulfilling  the  conditions  of  my  wilJ;" 
and  then  imposes  another  condition  as  to  his  tomb ;  and  the  difficulty 
is,  to  know  whether  he  meant  to  say,  if  Lucy  Lloyd  and  Mary  Mar- 
tha Lockley  both  marry,  or  fail  in  fuIfiUing  the  conditions ;  or  if  he 
meant  to  say,  in  the  conjunctive,  if  they  both  marry  and  fail.  My 
impression  is,  that  be.  meant,  at  all  events,  that  if  they  both  married, 
it  was  to  go  over ;  and  I  think  that  void.  But  he  adds  another  con- 
dition as  to  the  tomb.  Now,  I  am  satisfied  that  a  condition  for 
keeping  a  tomb  in  repair  is  not  a  charitable  use,  and  is  not  illegal. 
It  may  be  illegal  to  vest  property  in  perpetuity  in  trust  for  that  pur- 
pose, so  as  to  create  a  perpetuity ;  but  a  direction  that  the  wife  and 
Mary  Martha  Lockley  are  during  their  lives  to  enjoy  the  annuity,  and 
are  to  keep  the  tomb  in  repair,  is  quite  lawful ;  it  is  a  valid  condition 
imposed  upon  the  enjoyment  I  consider,  therefore,  that  Lucy  Lloyd 
and  Mary  Martha  Lockley  are  well  obliged,  out  of  the  annuity,  to 
keep  the  tomb  in  repair,  &c.  Then  there  is  a  direction  about  which 
there  is  no  question,  that  his  executors  shall  ascertain  the  amount  of 
money  which  the  wife  is  entitled  to  out  of  a  certain  society,  which 
the  Master  must  inquire  about  But  nothing  turns  upon  that  So 
far,  then,  the  testator  directed  conversion  of  all  his  real  estate,  for  the 
purpose  of  purchasing  an  annuity  for  lives ;  and  by  a  codicil  he  refers 
to  this.     His  real  estate  consisted  of  copyholds  at  Barnes,  at  which 

Elace  he  resided.  He  had  granted  a  lease  of  it,  and  by  this  codicil 
e  directs  that  if  Mr.  Pyle,  &c.  In  effect,  it  comes  to  this  —  Mr. 
Pyle  is  lessee  for  fourteen  years  at  48/.,  and  he  says,  "  if  you  choose 
to  accept  this  offer,  you  may  do  so  upon  the  terms  of  paying  48L 
during  the  life  of  my  wife  and  Mary  Martha  Lockley,"  and  then 
200/.  more,  which  is  to  be  invested  in  the  funds,  but  he  does  not 
direct  any  trust ;  and  it  appears  that  Mr.  Pyle  has  declined  the  offer. 
Then  comes  the  second  codicil,  and  by  that,  referring  to  the  fact  that 
by  his  will  he  had  directed  a  sale,  he  says  it  shall  not  be  sold,  but 
let,  and  so  on.  The  language  is  entirely  inartificial,  and  if  you  take 
it  as  it  stands,  it  clearly  does  not  express  the  meaning  which  ought 
to  be  extracted  from  the  whole  of  the  codicil.  He  meant,  if  Mr.  Pyle 
does  not  accept  the  offer,  then  let  the  house  continue  to  be  let,  and 
the  rent  be  paid  to  Lucy  Lloyd  and  Mary  Martha  Lockley  during 
their  lives  and  the  life  of  the  survivor,  and  after  the  death  to  the 
minister  and  church-wardens;  and  he  afterwards  devises  it  to  the 
minister  and  chilrch-wardens,  if  Lucy  Lloyd  and  Mary  Martha  Lock- 
ley  fail  to  fulfil  the  conditions  of  the  will.  As  to  one,  it  is  void  ;  if 
the  other  is  to  take,  it  is  valid  ;  and  I  see  no  reason  why  the  limita- 
tion over,  in  the  event  of  their  not  fulfilling  that  condition,  is  not 
good,  that  is,  assuming  that  the  devise  over  is  valid.  But  the  devise 
is  to  the  minister  and  church-wardens,  and  he  then  goes  on  thus:— • 
"  First,"  &c.  Now,  the  devise  to  the  minister  and  church- wardens  is 
declared  to  be  upon  this  trust,  first,  to  take  5/1,  which  would  not  be 
of  itself  illegal  if  the  duty  they  were  to  perform  was  a  duty  which  is 
valid ;  but  the  next  trust  is  to  keep  in  sound  repair  the  vault  and 
tomb,  and  this  being  a  devise  of  the  fee,  or  rather  of  the  inheritance 
of  the  copyhold,  to  the  minister  and  church-wardens,  upon  trust  to 
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cau»e  a  tomb  to  be  painted  every  year,  is,  in  fact,  a  perpetuity ;  and 
I  suppose  it  is  for  that  reason  that  the  court,  at  the  hearing,  declared 
this  devise  to  be  void,  and  dismissed  them  from  the  suit ;  and  I  am 
of  opinion  that,  whether  right  or  wrong,  I  am  not  here  to  alter  it. 
But  I  think  it  right,  and  the  effect  of  it  appears  to  be,  that,  every  thing 
which  is  contained  in,  or  grafted  on,  the  trust  to  the  minister  ana 
church-wardens,  is  void,  and  the  trust  is  void.  It  is  unnecessary, 
therefore,  to  consider  the  effect  of  the  subsequent  trusts ;  that  is  to 
say,  of  what  is  to  be  done  with  the  rent  after  keeping  the  tomb  in 
repair.  It  is  to  be  applied  to  the  benefit  of  the  missionary  society, 
which  is,  of  course,  void  under  the  Mortmain  Acts.  Then  he  says, 
"  the  interest  of  the  200/,  invested  in  the  joint  names  of  the  minister 
and  church-wardens  is  to  be  applied  as  follows,"  &c.  It  is  not  neces- 
sary to  comment  on  these  ulterior  limitations ;  they  are  clearly  void, 
and  have  been  declared  to  be  so  by  the  court  The  effect  then,  of 
the  whole  is,  that  this  property,  after  paying  the  costs  of  the  suit,  will 
have  to  be  invested  in  the  purchase  of  a  government  annuity  for  the 
life  of  Lucy  Lloyd  and  Mary  Martha  Lockley,  with  a  direction  to 

Say  the  interest  to  these  two  persons  in  equal  shares  during  their  joint 
ves,  the  undertaking  to  perform  the  conditions  contained  in  the  will 
with  regard  to  the  repair  of  the  tomb  and  the  painting  of  it,  with 
liberty  for  any  party  to  apply  upon  the  death  of  either,  or  in  any  other 
event ;  for  it  is  not  necessary  for  me  to  determine  now,  while  they 
both  remain  single,  what  may  be  the  result  of  the  widow  marrying 
again,  or  what  may  be  the  result  of  not  performing  the  condition  to 
repair.  As  to  the  copyholds,  Mr.  Pyle  declining  the  offer,  declare  the 
widow  and  Mary  Martha  Lockley  entitled  to  the  rents  in  equal  shares 
during  their  lives,  and  after  their  death  the  heir  is  entitled.  The 
costs  of  the  suit  to  be  apportioned  between  the  real  and  the  personal 
representatives. 


*  King  v.  Kendall.^ 

December  3,  1851. 

Revivor  and  Supplement. 

An  inqniry  was  directed,  by  the  decree  in  an  adrainistration  salt,  as  to  the  class  of  childreny 
parties  to  the  suit,  who  were  tenants  in  common  of  an  interest  under  the  will ;  and  in  case 
the  Master  should  find  that  these  children,  or  the  representatives  of  such  of  them  as  were 
dead,  were  parties  to  the  suit,  or  any  suit  that  might  oe  instituted  as  supplemental  thereto, 
and  in  which  a  decree  might  hare  lieen  made  before  the  said  Master  maae  his  report,  then 
he  was  to  take  the  accounts,  &c.  Before  the  Master  made  his  report  one  of  the  children 
died  intestate,  and  administration  to  him  was  taken  out  by  his  sister.  A  bill  of  reyivor 
and  supplement  was  thereupon  filed,  and  upon  its  coming  on  for  hearing,  it  was :  — 

H^,  that  the  order  for  reyivor  was  sufficient  to  enable  the  Master  to  go  on ;  and  the  court 
refused  to  make  a  decree. 

In  December,  1848,  a  suit  was  instituted  for  the  purpose  of  having 

•  »  16  Jut.  309. 
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the  trusts  of  the  will  of  Walter  Norton  carried  into  effect  under  the 
direction  of  the  court.  By  the  will  in  question,  the  testator  gave  cer- 
tain shares  of  his  residuary  estate  upon  trust  for  his  niece,  Mrs.  Ken- 
dall, for  life,  and  after  her  decease,  for  her  children,  who  should  attain 
the  age  of  twenty-one  years,  as  tenants  in  common.  Mrs.  Kendall 
died,  leaving  five  children  surviving  her,  who  were  made  parties  (de- 
fendants) in  the  suit  On  the  7th  July,  1849,  a  decree  was  made, 
referring  it  to  the  Master  to  make  certain  inquiries,  and,  among  others, 
as  to  the  children  of  Mrs.  Kendall ;  and  in  case  he  should  find  that 
they,  or  the  legal  personal  representatives  of  such  of  them  as  were 
dead,  were  parties  to  the  suit,  ^^  or  any  suit  that  might  be  instituted 
as  supplemental  thereto,  and  in  which  a  decree  should  have  been 
made  prior  to  the  said  Master  making  his  report,"  then  he  was  to 
take  certain  accounts,  &c.  Before  the  Master  made  his  report,  and 
in  March,  1851,  one  of  Mrs.  Kendall's  children,  who  had  attained  the 
age  of  twenty-one,  died  intestate,  and  letters  of  administration  to  his 
estate  were  granted  to  one  of  his  sisters.  A  bill  of  revivor  and  sup- 
plement was  accordingly  filed,  and  the  suit  now  came  on  for  hearing. 

Giffardj  for  the  plaintiif. 

Alderson^  for  the  defendants. 

Parker,  V.  C,  was  of  opinion  that  the  order  of  revivor  in  the  suit 
was  enough  to  enable  the  Master  to  go  on  and  make  his  report,  and 
therefore  declined  making  a  supplemental  decree. 


The  Duke  op  Marlborough  v.  St.  John.^ 

Jannarj  23  and  26,  1852. 

Injunction — WcLSte  —  Rector  selling  Timber  for  Repairs. 

Where  a  rector  was  catting  down  timber  on  the  glebe  lands,  and  had  sold  some,  and  ap- 
plied the  monej  for  the  expenses  of  necessary  repairs  of  the  rectory  and  other  houses  on 
the  glebe  lands,  he  was  restrained,  at  the  suit  or  the  patron  of  the  rectory,  from  cntting 
any  timber,  except  to  be  nsed  for  the  purpose  of  repairs,  and  from  selling  or  disposing  of 
any  timber  then  or  thereafter  to  be  cut  . 

Semtie,  it  is  only  by  way  of  indulgence,  under  special  circumstances,  as,  for  instance,  where 
there  is  timber  on  an  outlying  part  of  the  glebe,  so  far  distant  as  to  make  it  not  worth  while 
to  bring  the  timber  to  the  place  where  repairs  are  to  be  done,  that  a  rector  would  be 
allowed  to  sell  timber,  even  for  the  purpose  of  defraying  the  expense  of  necessary  repairs 
with  the  proceeds. 

This  was  a  motion  for  an  injunction.    The  plaintiff  was  the  patron 
of  the  rectory  of  Bladon-cum- Woodstock,  in  the  county  of  Oxford. 

The  defendant  was  the  rector  and  parson  of  the  parish  church  of  the 

■  ■-  I  ■—■  ■— ^.^^ ■       — »»»       — .—  —  III     ■ 
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same  rectory.  The  glebe  lands  belonging  to  the  rectory  consisted  of 
about  170  acres  of  arable  and  pasture  land,  with  a  rectory  house  and 
various  farm  buildings,  and  also  a  considerable  quantity  of  timber 
thereon.  In  1849  and  1850  the  defendant  cut  down  some  of  the  tim- 
ber on  the  glebe  lands,  and,  on  the  interference  of  the  plaintifTs 
agents,  represented  that  the  timber  was  cut  for  the  purpose  of  repairs 
necessary  to  be  done  to  the  rectory  house  and  buildings.  In  Novem- 
ber, 1851,  the  defendant  proceeded  again  to  cut  timber,  and  the 
plaintiff  thereupon  iiled  the  present  bill  against  him,  alleging  that  the 
defendant  intended  to  cut  down  more  timber,  and  praying  that  the 
defendant,  his  agents,  servants,  and  workmen,  might  be  restrained  by 
injunction  from  cutting  or  felling,  or  causing  to  be  cut  or  felled,  any 
timber  or  other  trees  growing  on  the  said  glebe  lands,  or  other  lands 
of  or  belonging  to  the  said  rectory,  save  only  such  trees  as  might  be 
required  for  the  repairs  necessary  to  be  done  upon  the  buildings  or 
lands  of  the  said  rectory,  and  as  might  be  assigned  for  that  purpose, 
either  by  the  agents  of  the  plaintiff,  or  in  such  other  manner  as  the 
court  should  direct;  and  from  mutilating  or  otherwise  injuriously 
lopping  any  of  the  said  trees  growing  upon  the  said  lands;  and 
from  selling  or  disposing  of  any  of  the  timber  which  had  thereto- 
fore been  cut  upon  the  said  lands ;  and  from  applying  or  employing 
any  part  of  such  timber  otherwise  than  in  and  about  such  repairs  as 
aforesaid ;  and  from  committing  any  other  act  of  waste  or  injury  upon 
or  to  the  said  rectory,  or  the  lands  or  property  thereof,  or  any  part 
thereof;  and  for  an  account  of  the  moneys  received  by  the  defendant 
by  means  of  any  such  act  of  waste.  The  notice  of  motion  was  in 
the  terms  of  the  prayer,  and  the  affidavits  disclosed  that  much  of  the 
timber  cut  was  sold  by  auction,  and  the  proceeds  were  received  by 
the  defendant,  as  he  alleged,  to  defray  in  part  the  expenses  of  repairs, 
which  had  cost  him  more  than  the  value  of  the  timber.  The  ques- 
tion was,  whether  his  right  to  cut  timber  for  repairs  extended  to 
authorize  a  sale  of  the  timber,  and  the  application  of  the  proceeds  for 
the  same  purpose. 

Bacon  and  Cairns^  for  the  motion,  said  that  no  authority  could  be 
found  for  a  rector  exercising  so  extensive  a  privilege.  They  referred 
to  Knight  V.  Moseley,  Amb.  176;  Wither  v.  The  Dean  ana  Chapter 
of  Winchester^  3  Men  421;  and  Hie  Attorney- General  v.  Geary ^  Id. 
513.  In  one  case,  an  ecclesiastical  corporation  had  been  allowed  to 
.sell  timber,  where  it  was  cut  on  land  so  distant  from  the  place  where 
the  repairs  were  to  be  done  that  it  was  not  worth  the  expense  of  the 
transport  thither ;  but  that  was  the  largest  indulgence  that  had  been 
granted.  The  form  in  which  the  injunction  as  to  the  future  cutting 
of  timber  was  asked  was  authorized  by  the  case  of  The  Bishop  of 
Winchester  v.  Wolgar^  2  Swanst  403,  note. 

Willcock  and  L.  Bird^  contra,  said  that  the  church  was,  in  fact,  the 
owner  of  the  timber,  and  that  the  rectory  must  be  considered  to  be  a 
self-supporting  property,  so  that  the  timber  might  be  applied  for 
repairs,  either  specifically,  or  by  selling  it,  and  applying  the  proceeds 
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in  defraying  the  necessary  expenses  of  repairing.  In  Herring'  v.  The 
Dean  and  Chapter  of  St.  PauCsj  3  Swanst.  509,  the  Master  of  the 
Bolls  said,  that  the  timber  was  a  fund  for  the  benefit  of  the  church. 
Then  the  rector  was  a  quasi  tenant  in  fee-simple,  and  must  have 
more  power  over  the  timber  than  an  ordinary  tenant  for  life ;  for  if  a 
rector  were  restricted  from  committing  what  would  be  waste  if  done 
by  a  tenant  for  life,  timber  on  the  glebe  land  must  never  be  cut,  nor 
mines  opened. 

BacoHj  in  reply,  said  all  the  authorities  showed  that  an  ecclesiasti- 
cal corporation  had  only  the  right  to  cut  timber,  and  use  it  specifically 
for  repairs.  Where  they  had  been  allowed  to  sell  timber  cut,  that 
was  for  some  special  reason,  and  as  an  indulgence,  not  a  right 

January  26.  Parker,  V.  C.  This  is  an  application  by  the  patron 
of  the  rectory  of  Bladon-cum- Woodstock,  Oxfordshire,  seeking  to 
restrain  the  defendant,  the  rector,  from  cutting  timber  growing  on  the 
glebe  lands  belonging  to  the  rectory,  except  such  trees  as  might  be 
required  for  the  repairs  necessary  to  be  done  on  the  buildings  or  lands 
of  the  rectory,  and  as  might  be  assigned  for  that  purpose  by  the 
plaintiff's  agents,  or  otherwise  as  the  court  should  direct,  and  from 
mutilating  or  injuriously  lopping  any  of  such  trees,  and  firom  selling 
or  disposing  of  any  timber  theretofore  cut  and  remaining  unsold,  and 
from  employing  such  timber  except  in  such  repairs.  The  defendant 
on  several  occasions  cut  and  sold  timber,  and  he  says  that  the  moneys 
which  he  has  expended  in  repairs  exceed  the  proceeds  of  the  timber 
sold.  It  has  been  insisted  on  behalf  of  the  defendant,  that  he  has  the 
right  to  sell  timber  to  defray  the  expenses  of  such  repairs.  An  ordi- 
nary tenant  for  life,  it  is  weU  known,  may  take  timber  for  repairs ;  but 
if  he  sells  it,  that  is  waste.  Lord  Coke,  in  his  Commentary  on  Lit- 
tleton, 53  b.,  says,  "  The  tenant  for  life  cutteth  down  trees  for  repara- 
tions, and  selleth  them,  and  after  buyeth  them  again,  and  employs 
them  about  necessary  reparations,  yet  it  is  waste  by  the  vendition." 
He  lays  it  down  that  the  tenant  for  life  cannot  sell  timber  to  defray 
the  general  expenses  of  repairs  with  the  proceeds.  A  rector  is,  in  like 
manner,  subject  to  waste,  and  I  know  no  principle  of  law  on  which 
he  could  obtain  more  extensive  privileges  as  to  waste  than  an  ordi- 
nary tenant  for  life.  Littleton  says,  ^s.  664,)  "  The  parson  or  vicar 
that  is  seized  &c.  as  in  right  of  his  church  has  no  right  in  the  fee- 
simple  in  the  tenements,  but  the  right  of  the  fee-simple  abideth  in 
another  person."  Lord  Coke,  in  his  commentary  on  this  section, 
notices  that  a  rector  has  some  rights  which  do  not  belong  to  an  ordi- 
nary tenant  for  life.  His  words  are,  "  Upon  consideration  of  all  our 
books,  I  observe  this  diversitie,  that  a  parson  or  vicar,  for  the  benefit 
of  the  church  his  successor,  is,  in  some  cases,  esteemed  in  law  to  have 
a  fee-simple  qualified ;  but  to  do  any  thing  to  the  prejudice  of  his 
successor,  in  many  cases  the  law  adjudgeth  him  to  have,  in  effect,  but 
an  estate  for  life."  There  are  authorities  to  show  that  a  prohibition 
for  waste,  which  was  the  ancient  remedy  against  tenants  for  life — lay, 
if  it  does  not  now  do  so,  at  the  suit  of  the  patron  against  the  rector. 
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Cora.  Dig.  "  Waste,"  A.  1 ;  Vin.  Ab.  «  Waste,"  A.  It  has  been 
objected  that  the  powers  of  a  rector  or  vicar  cannot  be  thus  limited, 
because  if  timber  were  grown  beyond  what  is  wanted  for  repairs,  the 
timber  may  of  itself  go  to  decay,  and  mines  may  remain  unopened. 
But  the  parson,  with  the  consent  of  the  patron  and  ordinary,  has  an 
unlimited  power ;  he  may  cut  timber  and  open  mines ;  and  at  this 
day  this  court  would  have  no  difficulty,  on  a  proper  application,  in 
directing  such  timber  to  be  cut,  and  the  purchase-money  to  be  applied 
for  the  benefit  of  the  living.  In  support  of  the  defendant's  view,  the 
cases  of  Knight  v.  Moseley^  decided  by  Lord  Hardwicke,  and  Wither 
v.  The  Dean  and  Chapter  of  Winchester^  were  relied  on.  In  the  lat- 
ter of  these  cases,  the  extent  to  which  the  dean  and  chapter  were 
entitled  to  cut  timber  for  repairs  came  in  question.  But  it  must  be 
observed,  that  a  dean  and  chapter  have  an  estate  in  fee-simple,  and 
at  common  law  they  have  an  unlimited  power  of  alienation.  On 
whatever  grounds,  therefore,  the  restrictions  under  which  they  lie  as 
to  waste  may  depend,  their  privileges  cannot  be  less  than  a  rector. 
In  a  case  before  Lord  Eldon,  the  Dean  and  Chapter  of  Winchester 
stated  that  timber  was  wanted  for  the  cathedral,  and  that  the  timber 
growing  upon  the  premises  in  question  was  insufficient  to  supply 
them.  The  dean  and  chapter,  as  Lord  Eldon  said,  had  an  undoubted 
right  to  cut  the  timber.  The  question  to  which  he  adverted  as  a 
point  of  some  controversy  was,  whether  an  ecclesiastical  body,  having 
cut  down  timber  for  repairs,  was  bound  specifically  to  apply  the  tim- 
ber cut  to  the  actual  repairs  wanted ;  and  he  held  that  an  ecclesiasti- 
cal body  was  not  to  be  compelled  to  apply  the  identical  timber,  by 
removing  it  from  a  distant  part  of  the  country.  The  right  of  an 
ecclesiastical  person  to  sell  timber,  or  to  apply  the  proceeds  generally, 
without  regard  to  the  quantity  wanted,  was  not  in  question  in  that 
case.  Lord  Eldon  did  not  express  any  opinion  upon  it  In  reference 
to  the  question  before  Lord  Eldon,  his  lordship  referred  to  the  case  in 
Ambler,  with  an  intimation  of  some  doubt  whether  his  words  were 
rightly  reported.  In  the  case  of  Enight  v.  Moseley^  Lord  Hardwicke 
is  reported  to  have  said,  "  that  parsons  may  not  only  fell  timber  or  dig 
stone  for  repairs,  but  they  have  been  indulged  in  selling  such  timber 
or  stone  where  the  money  had  been  applied  in  repair."  It  ap- 
pears, from  Mr.  Blunt's  note,  that  the  latter  part  is  not  contained  in 
Mr.  Hargreave's  note  of  the  judgment  The  passage  is  ambiguous, 
and  I  must  say  I  think  that  the  report  of  Lord  Hardwicke's  judgment 
in  Ambler  is  too  imperfect  and  doubtful  to  give  all  the  weight  of 
Lord  Heirdwicke's  opinion  to  the  proposition  attributed  to  him,  that 
rectors  and  vicars  may  cut  timber  to  any  extent  to  provide  a  fund  for 
general  repairs.  There  is  another  case,  of  Strachy  v.  Francis^  2  Atk. 
217,  in  which  the  Lord  Chancellor  treated  the  privileges  of  the  rector 
to  cut  timber  as  the  same  as  the  privileges  of  an  ordinary  tenant  for 
life.  The  greater  part  of  the  timber  in  the  present  case  was  cut  in 
1849,  1850,  and  1851 ;  part  of  this  was  sold,  and  of  such  part  no  ac- 
count has  been  given  by  the  defendant  Shortly  after  the  filing  of 
the  bill  some  trees  were  cut,  which  are  now  lying  on  the  glebe  lauds. 
There  is  some  dispute  whether  these  were  cut  by  the  defendant's 
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authority.  Considering  the  admitted  facts,  that  timber  on  the  former 
occasions  was  cut  by  the  defendant  under  circumstances  which  I 
think  amounted  to  waste,  I  think  the  patron  is  entitled  to  the  injunc- 
tion sought  by  him.  If  the  timber  had  been  cut  and  sold  only  to 
provide  timber  more  suitable  for  repair,  the  court  probably  would  not 
interfere;  but  I  think  the  injunction  must  here  be  granted  in  the 
terms  of  the  notice  of  motion,  omitting  part  So  much  as  the  rector 
is  entitled  to  cut  for  repairs  he  is  entitled  to  cut  without  any  one's 
consent.  The  injunction  will  be  to  restrain  him  from  cutting  or  fel« 
ling,  or  causing  to  be  cut  or  feUed,  any  of  the  trees  growing  upon  the 
said  lands,  save  only  such  as  might  be  required  for  the  repairs  neces- 
sary to  be  done  upon  the  buildings  or  lands  of  the  said  rectory,  and 
from  selling  or  disposing  of  any  of  the  timber  which  had  theretofore 
been  cut 


Ex  parte  Higginson;  in  re  Higginson.^ 

December  5, 1851. 

Bankruptcy —  Certificate  —  Rehearing. 

Where,  under  the  5  &  6  Vict  c.  122,  8. 39,  the  bankruptcy  commissioner  refused  the  bank- 
rupt his  certificate,  the  oonmiissioner  has  no  jurisdiction  to  rehear  the  application  for  the 
certificate,  except  upon  the  grounds  stated  in  the  Bankrupt  Law  Consolidation  Act, 
1849,  (12  &  13  Vict  c.  106,  s.  100,)  namely,  false  evidence,  improper  snppiession  of 
evidence,  or  other  fraud. 

This  was  an  appeal  by  special  case  from  a  decision  of  Sir  J.  L. 
Knight  Bruce,  late  Vice- Chancellor,  sitting  in  bankruptcy.  The  spe- 
cial case  stated  as  follows :  —  "  A  fiat  in  bankruptcy  issued  against 
Jonathan  Higginson  and  his  partner,  Richard  Deane,  dated  the  13th 
November,  1§47,  and  such  fiat  was  directed  to  her  Majesty's  District 
Court  of  Bankruptcy  at  Liverpool.  Under  such  fiat  the  said  Jonathan 
Higginson  and  the  said  Richard  Deane  were  found  bankrupts,  and 
Charles  Turner,  of  Liverpool,  is  the  official  assignee,  and  Francis 
Shand,  William  Imrie,  Phillip  Lytcott  Hinds,  and  James  Mark 
Wood  are  the  creditors'  assignees  under  such  fiat.  Jonathan  Higgin- 
son passed  his  final  examination  on  the  20th  September,  1848,  and 
on  the  same  day  the  court  appointed  a  public  sitting  for  the  allow- 
ance of  the  certificate,  viz.  the  14th  October  following,  and  due  no- 
tice thereof  was  given.  On  the  14th  October,  1848,  Mr.  Commis- 
sioner Ludlow  refused  Jonathan  Higginson  His  certificate.  The  ap- 
plication of  Jonathan  Higginson  for  his  certificate  was  opposed  by 
Mr.  Lowndes,  the  solicitor  of  the  assignee,  acting  also  for  Mr.  Hinds, 
a  creditor,  and  now,  but  not  then,  one  of  the  assignees ;  and  Mr. 
Lowndes  rested  his  opposition  on  the  fact  of  the  said  Jonathan  Hig<* 
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ginson  having  pledged  certain  sugars  belonging  to  the  said  Mr.  Hinds, 
and  which  were  in  tiie  possession  of  the  said  Jonathan  Higginson ;  but 
the  statement  made  to  the  said  commissioner  on  behalf  of  Mr.  Hinds 
was  a  partial  and  imperfect  statement ;  and  it  was  on  the  ground  that 
the  sugars  had  been  pledged  as  represented  that  the  commissioner 
refused  Jonathan  Higginson  his  certificate.  On  the  27th  February, 
1851,  Jonathan  Higginson  presented  a  petition  to  the  Liverpool  Dis- 
trict Ck)urt  of  Bankruptcy,  in  the  matter  of  the  said  bankruptcy,  for 
the  purpose  of  having  his  said  application  for  a  certificate  reheard  by 
the  commissioner  acting  in  the  prosecution  of  the  fiat ;  and  such  peti* 
tion  stated  as  or  to  the  effect  hereinbefore  stated,  and  set  forth  mat- 
ters, which  were  not  in  evidence  before  the  commissioner  when  the 
application  of  the  said  Jonathan  Higginson  for  his  certificate  was 
refused,  explanatory  of  the  circumstances  under  which  the  said  sugars 
were  pledged ;  and  the  said  Jonathan  Higginson,  by  his  said  petition, 
stated  that  he  was  advised  that  the  facts  not  in  evidence  before  the 
commissioner,  on  his  application  for  his  certificate,  were  such  as  to 
warrant  his  renewing  his  application  for  his  certificate ;  and  he,  by 
his  said  petition,  prayed  that  a  public  sitting  might  be  appointed  by 
the  court  for  the  allowance  of  his  certificate.  The  said  petition  was 
heard  by  Mr.  Commissioner  Stevens,  on  the  20th  March,  1851,  and 
be  made  an  order,  dated  the  26th  March,  1851,  which,  after  stating 
the  said  petition,  was  in  the  following  terms :  — '  This  court  doth  con- 
sider that  it  hath  no  jurisdiction  in  the  case,  and  doth  dismiss  the 
said  petition,  with  costs.'  Jonathan  Higginson,  considering  himself 
aggrieved  by  the  dismissal  of  the  said  petition,  and  being  advised  that 
the  said  commissioner  had  jurisdiction  in  the  matter  of  the  said  peti- 
tion, he,  on  the  16th  April,  1851,  presented  a  petition  to  the  Right 
Hon.  Sir  J.  L.  Knight  Bruce,  one  of  the  Vice-Chancellors,  stating  to 
the  efiect  hereinbefore  staled,  and  praying  that  the  said  petition  might 
be  reheard  by  his  honor,  and  that  it  might  be  declared  that  the  said 
commissioner  had  jurisdiction  io  hear  the  said  petition,  and  that  the 
said  order  of  the  said  commissioner  might  be  reversed,  and  that  the 
said  petition  might  be  remitted  to  the  said  commissioner  to  be  heard 
and  adjudicated  upon,  or  that  his  honor  would  make  such  further  or 
other  order  touching  the  premises  as  should  be  right.  The  last-men- 
tioned petition  was  heard  by  his  honor  Sir  J.  L.  Knight  Bruce,  V  .C, 
on  the  30th  April,  1851,  and  dismissed  by  him,  without  costs,  his 
honor  considering,  that,  having  regard  to  the  provisions  of  the  Bank- 
rupt Law  Consolidation  Act,  1849,  he  could  not  make  an  order  on 
such  petition.  The  said  Jonathan  Higginson  is  advised  that  the  dis- 
missal of  the  petition  presented  by  him  to  Sir  J.  L.  Knight  Bruce, 
V.  C,  was  erroneous,  and  that  an  order  ought  to  have  been  made 
upon  such  petition,  according  to  the  prayer  thereof." 

The  39th  section  of  the  stat  5  &  6  Vict  c.  122,  after  providing  for 
the  appointment  of  a  public  sitting  for  the  allowance  of  the  bankrupt's 
certificate,  proceeds  as  follows: — "And  at  such  sitting  any  of  the 
creditors  of  such  bankrupt  may  be  heard  against  the  allowance  of 
such  certificate,  but  it  shall  not  be  requisite  for  such  certificate  to  be 
signed  by  any  of  the  creditors  of  such  bankrupt ;  and  such  court,  hav- 
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ing  regard  to  the  conformity  of  the  bankrupt  to  the  laws  relating-  to 
bankrupts,  and  to  the  conduct  of  the  bankrupt  as  a  trader,  before  as 
well  as  after  his  bankruptcy,  shall  judge  of  any  objection  against 
allowing  such  certificate,  and  either  find  the  bankrupt  entitled  thereto, 
and  allow  the  same,  or  refuse  or  suspend  the  allowance  thereof,  or 
annex  such  conditions  thereto  as  the  justice  of  the  case  may  require : 
provided  always,  that  no  certificate  shall  be  such  discharge,  unless 
such  court  shall,  in  writing,  under  hand  and  seal,  certify  to  the  Court 
of  Review  that  such  bankrupt  has  made  a  full  discovery  of  his  estate 
and  effects,  and  in  all  things  conformed  as  aforesaid,  and  that  there 
does  not  appear  any  reason  to  doubt  the  truth  or  fulness  of  such  dis- 
covery ;  and  unless  the  bankrupt  make  oath  in  writing  that  such  certi- 
ficate was  obtained  fairly  and  without  firaud,  and  unless  the  allow- 
ance of  such  certificate  shall,  after  such  oath,  be  confirmed  by  the 
Court  of  Review,  against  which  confirmation  any  of  the  creditors  of 
the  bankrupt  may  be  heard  before  such  court"  Acting  under  that 
section,  the  commissioner  refused  the  certificate.  By  the  1st  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  (12  &  13  Vict.  c.  106,) 
the  whole  of  the  5  &  6  Vict  c.  122,  amongst  other  acts,  was  repealed, 
except  as  to  certain  matters  not  relating  to  the  certificate — "  And 
except  also  so  far  as  may  be  necessary  for  the  purpose  of  supporting 
any  proceedings  taken  or  to  be  taken  under  and  after  the  commence- 
ment of  this  act  upon  any  trading,  act  of  bankruptcy,  petitioning 
creditor's  debt,  fiat,  or  other  proceeding  in  bankruptcy  before  the  com- 
mencement of  this  act"  By  the  4th  section  it  was,  amongst  other 
things,  declared,  "  that  all  proceedings  in  bankruptcy  depending  at 
the  commencement  of  that  act  should  be  proceeded  in  and  brought 
to  a  conclusion  under  the  provisions  of  that  act;  and  nothing  in  that 
act  should  render  invalid  any  proceeding  in  bankruptcy,  &c.  depend- 
ing at  the  commencement  of  that  act,  or  lessen  or  affect  any  right, 
title,  claim,  demand,  or  remedy  which  any  person  then  had  or  there- 
after might  have  under  or  by  virtue  thereof."  The  6th  section  en- 
acted, "  that  the  Court  of  Bankruptcy  shall  continue  to  be  a  court  of 
law  and  equity  for  the  purposes  of  this  act,  and  shall  continue  to  be 
a  court  of  record,"  &c.  "  And  each  and  every  of  the  commissioners 
for  the  time  being  acting  in  London,  and  in  the  several  districts  in 
the  countpy,  shall  singly  and  simultaneously,  or  otherwise,  as  occasion 
may  require,  be  and  form  the  court  for  every  purpose  under  this  act, 
or  in  execution  of  any  duty  which  may  hereafter  be  imposed  on  the 
court,  except  where  otherwise  in  this  act  specially  provided."  The 
12th  section  enacts,  "  that  the  court,  in  the  exercise  of  its  primary 
jurisdiction  by  virtue  of  this  act,  shall  have  superintendence  and  con- 
trol in  all  matters  of  bankruptcy,"  &c.,  "  and  also  in  any  application 
for  a  certificate  of  conformity,  &c.,  and  subject  in  all  cases  to  an 
appeal,"  &c.  The  207th  section  enacts,  "that  the  allowance  of  the  cer- 
tificate by  the  court,  and  any  order  for  the  refusal  or  suspension  of 
the  allowance  thereof,  except  in  case  of  appeal,  shall  be  final  and  con- 
clusive, and  shall  not  be  reviewed  by  the  court,  unless  the  court  shall 
thereafter  see  good  and  sufficient  cause  to  believe  that  the  allowance 
of  such  certificate,  or  the  refusal  or  suspension  thereof,  has  been  ob- 
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tained  on  false  evidence,  or  by  reason  of  an  improper  suppression  of 
evidence,  or  has  otherwise  been  fraudulently  obtained,  in  any  of 
which  cases  it  shall  and  may  be  lawful  for  the  court,  upon  the  appli- 
cation of  the  bankrupt,  to  grant  a  rehearing  of  the  matter,  and  to 
rehear  the  same  accordingly." 

James  Russell  and  C  Hailj  in  support  of  the  appeal  The  first 
question  is,  how  the  law  stood  before  the  passing  of  the  12  &  13 
Vict.  c.  106  ;  and  upon  this  we  submit  that  it  is  clear  that  the  bank* 
nipt  would  have  been  entitled  to  have  had  his  application  reheard 
JEx  parte  Boffep,  59  Ves.  467 ;  Ex  parte  Baker,  Mont  &  M.  279.  Then, 
is  that  right  ^of  rehearing  taken  away  by  the  12  &  13  Vict.  c.  106  ? 
We  submit  that  it  is  not ;  and  that,  by  the  6th  and  12th  sections  of 
that  act,  it  is  clear  that  the  court  is  continued  as  a  court  of  law  and 
equity  as  to  all  proceedings  taken  or  commenced  prior  to  that  act, 
and  that  its  jurisdiction  in  such  cases  is  saved  by  the  very  terms  of 
the  exception  in  the  1st  section,  which  repeals  the  previous  statutes. 
The  4th  section  also  enacts  that  no  remedies  shall  be  affected. 

[Lord  Chancellor.  That  means  remedies  of  a  creditor ;  it  does 
not  speak  of  the  remedies  of  the  bankrupt.] 

Unless  this  section  applies  to  the  remedies  of  the  bankrupt,  his 
right  to  his  allowance  would  not  be  saved.  We  submit  that  the 
court,  having  had  jurisdiction  to  rehear  the  application  for  the  certi- 
ficate, although  the  39th  section  of  the  5  &  6  Vict.  c.  122,  is  repealed, 
yet  the  court  being  continued,  by  the  new  act,  as  a  court  of  law  and 
equity,  this  jurisdiction  still  continues. 

[LoBD  Chancellor.  The  court  is  continued  a  court  of  law  and 
equity  "  for  the  purposes  of  this  act,"  not  for  the  purposes  of  the  old 
act] 

Boom  and  Selwyn,  contra.  We  submit  that  the  conunissioner  had 
no  power,  under  the  5  &  6  Vict  c.  122,  to  rehear  an  application  for 
the  certificate,  he  having  once  refused  it  The  terms  of  the  39th 
section  clearly  show  that  the  legislature  intended  that  a  commissioner, 
having  exercised  this  jurisdiction  once  for  all,  either  to  refuse,  sus- 
pend, or  qualify  the  certificate,  should  have  no  further  discretion  in 
the  matter ;  that  it  was  not  reasonable  that  such  a  power  should 
continue,  or,  if  it  did,  it  would  have  been  right  that  it  might  be  re- 
heard upon  the  application  of  the  creditor ;  but  there  was  no  right 
of  appeal  by  a  creditor  fi-om  the  granting  the  certificate.  But, 
secondly,  if  there  was  a  power  to  rehear  under  the  5  &  6  Vict,  that 
is  now  repealed  by  the  12  and  13  Vict,  for  the  qualification  of  the 
repeal  does  not  apply  to  the  present  case.  Unless,  then,  the  bank- 
rupt brings  himself  within  the  207th  section  of  the  12  &  13  Vict, 
c  106,  there  is  no  right  to  rehear  the  application  for  the  certificate. 

C.  Hall,  in  reply,  K  this  right  is  taken  away  by  the  12  &  13  Vict, 
the  bankrupt  is  in  a  much  worse  position  than  ever.  The  207th 
section  only  applies  to  cases  previously  mentioned  in  the  act  The 
other  side  rely,  in  some  respects,  upon  the  4th  section  of  the  late 
act ;  but  that  section  only  means  that,  in  pursuing  your  right,  you 
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must  follow  the  practice  pointed  out  by  the  new  act;  but  if  the 
right  exists  under  the  old  act,  I  submit  you  must  follow  the  old  prac- 
tice. 

Lord  Chancellor.  I  have  felt  alive  to  the  importance  of  this 
question  during  the  argument,  and  have  given  the  case  my  best  con- 
sideration.  The  facts  of  the  case  are  very  simple.  The  bankruptcy 
was  under  the  5  &  6  Vict  c.  122,  and  the  proceedings  under  the 
bankruptcy  had  advanced  to  that  stage  when  the  bankrupt  made  an 
application,  under  the  39th  section,  for  a  certificate  of  conformity. 
Under  that  section,  it  appears  that,  when  the  bankrupt  makes  this 
application,  it  is  the  duty  of  the  commissioner  to  call  a  meeting  of 
the  creditors  by  advertisement;  and  the  section  provides,  —  [His 
lordship  here  read  the  section,  and  proceeded.]  The  creditors  were 
not  to  have  a  voice  in  the  decision  :  but  the  commissioner,  ''  having 
regard  to  the  conformity  of  the  bankrupt  to  the  laws  relating  to 
bankrupts,  and  to  the  conduct  of  the  bankrupt,  as  a  trader,  before 
as  well  as  after  his  bankruptcy  "  —  that  is,  to  his  conduct  at  the  seve- 
ral meetings  —  "  shall  judge,''  &c.,  "  and  either  find  the  bankrupt  en- 
titled thereto"  —  which  word  "find"  has  a  legal  import  equivalent 
to  "adjudge"  —  "or  refuse  or  suspend  the  allowance  thereof,"  &c. 
And  power  is  given  to  the  commissioner  at  that  meeting,  either  to 
reserve  his  decision  upon  the  matter,  to  withhold  the  certificate  for  a 
limited  period,  or  to  refuse  it  altogether.  In  the  present  case,  it  ap- 
pears that,  exercising  this  jurisdiction,  the  commissioner  did  "  find" 
or  adjudicate  that  the  bankrupt  was  not  entitled  to  the  certificate, 
using  words  of  decided  import,  as  meaning  a  final  and  distinct  de- 
termination that  the  bankrupt  was  not  entitled  to  the  certificate. 
Having  the  power  of  reserving  his  decision,  it  was  not  used,  nor  did 
he  think  proper  to  suspend  the  certificate,  but  came  to  a  final  deter- 
mination. So  the  matter  remained  until  the  passing  of  the  12  & 
13  Vict.  [His  lordship  then  stated  the  fact  of  the  petition  for  a  re- 
hearing, and  proceeded.]  The  commissioner,  attending  to  the  207th 
section  of  the  12  &  13  Vict,  which  is  expressly  applicable  to  the 
allowance  of  a  certificate,  and  perceiving  that  the  application  to  him 
was  not  founded  upon  either  of  the  facts  which,  under  that  section, 
would  have  given  him  the  power  of  rehearing  the  application,  thought 
he  had  no  jurisdiction  to  rehear  the  matter.  The  question  now  be- 
fore me  is,  whether  he  had  the  power  to  rehear  the  matter,  which  had 
been  finally  adjudicated  upon  under  the  39th  section  of  the  5  &  6 
Vict  c.  122.  Now,  undoubtedly,  that  section  does  not  in  any  respect 
point  to  a  rehearing ;  on  the  contrary,  it  points  to  such  a  course  of 
proceeding  as  to  make  the  determination  a  final  adjudication,  either 
of  granting  or  refusing  the  certificate,  or  of  suspending  the  determi- 
nation. As  the  law  stood  under  the  earlier  statutes,  there  was  no 
provision  that  the  commissioners  should  come  to  any  conclusion  upon 
the  matter ;  the  certificate,  when  signed  by  them,  which  was  a  mere 
ministerial  act,  went  before  the  great  seal ;  the  whole  matter,  in  fact, 
standing  upon  a  totally  different  footing  from  what  it  did  under  the 
39th  section  of  the  5  &  6  Vict ;  and  there  is  no  analogy  whatever 
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between  the  old  and  the  new  law.*  I  am  therefore  driven,  in  consider- 
ing whether  there  is  this  power  of  rehearing,  to  come  to  a  decision 
by  reference  to  the  terms  of  the  39th  section.  1  have  the  terms  of 
that  section  before  me,  and  I  own  it  appears  to  me  that  it  was  in- 
tended to  have  all  the  finality  of  a  trial  and  a  judgment.  Then,  it  is 
said,  why  should  he  not  come  again  ?  If  the  creditors  who  think 
that  the  bankrupt's  conduct  was  such  that  he  is  not  entitled  to  be  dis- 
charged from  his  debts  —  which  was  a  favor  only  intended  to  be 
given  to  an  unfortunate  trader,  the  object  of  the  legislature  being, 
not  to  give  to  a  fraudulent  trader  an  exemption  from  the  liability  to 
his  debts— -could  not  have  had  the  matter  reheard,  supposing  that 
the  certificate  had  been  granted,  why  is  the  bankrupt  to  have  that 
privilege  in  case  of  its  being  refused  ?  If,  at  the  meeting,  he  can  show 
a  case  for  adjournment,  such  as  the  existence  of  circumstances  which 
he  cannot  at  that  time  explain,  the  commissioner  may  adjourn  tjie 
meeting,  and  may  suspend  the  certificate ;  it  gives  full  oj)portunity 
for  hearing  as  often  as  the  justice  of  the  case  may  call  for  it.  The 
creditors  are  heard,  and  also  the  bankrupt,  and  a  final  judgment  is 
made.  It  appears  to  me  that  you  might  as  well  give  the  bankrupt 
his  certificate  at  once,  as  allow  him  to  come  as  often  as  he  pleases, 
which  would  be  very  harsh.to  the  creditors,  and  would  defeat  the  in- 
tent of  the  legislature.  Therefore,  if  I  am  asked  why  he  m^y  not 
come  again,  I  say,  because,  in  every  case  there  must  be  some  time 
at  which  the  matter  must  terminate,  and  the  reasons  I  have  stated 
are  sufficient  to  show  that  it  ought  not  to  be  heard  again.  It  appears 
to  me  that  the  old  practice  failed  of  analogy  when  the  commissioner 
was  made  to  act  as  a  judge.  I,  therefore,  do  not  arrive  at  the  con- 
clusion that  there  was  a  right  of  rehearing,  on  the  part  of  the  bank- 
rupt, under  the  5  &  6  Vict. ;  but,  whatever  opinion  might  be  enter- 
tained on  that  point,  it  appears  to  me  decisive  that,  bv  the  12  &  13 
Vict  c.  106,  the  previous  bankrupt  acts  were  repealed.  It  is  quite 
obvious  that,  when  the  former  statutes  were  repealed,  much  must  have 
remained  to  be  done  to  work  out  the  proceedings  under  old  bank- 
ruptcies ;  and  this  is  provided  for  by  the  6th  section.  [His  lordship 
here  read  that  section,  and  proceeded.]  The  court  is  continued,  in 
one  sense,  to  work  out,  not  the  old  act  of  parliament,  but  the  new 
act ;  but,  in  working  out  the  new  act,  of  necessity,  it  works  out  so 
much  of  the  old  as  the  legislature  thought  ought  to  be  accepted; 
and  the  section  goes  on  to  provide  that  the  commissioners  shall  have 
certain  authorities.  [His  lordship  then  read  the  4th  section,  and  pro- 
ceeded.] It  seems  to  me,  therefore,  that  the  5  &  6  Vict  is  repealed 
for  all  the  purposes  of  the  future  proceedings  under  existing  bank- 
ruptcies, and  that,  when  that  authority  was  destroyed  under  which  the 
bankruptcy  was  in  progress,  its  absence  was  supplied  by  the  12  & 
13  Vict,  which  did  not  contain  provisions  applicable  to  the  same 
objects,  and  therefore  new  provisions  were  to  be  supplied.  Coming 
to  the  conclusion,  therefore,  that  the  4th  and  6th  sections,  taken  to- 
gether, contain  provisions  that  a  bankruptcy  pending  at  the  time  of 
passing  that  act  was  to  be  proceeded  in  and  brought  to  a  conclusion 
under  that  act,  I  am  bound  to  hold  that  future  proceedings  under 
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former  bankruptcies  must  be  subject  to  the  enactments  of  the  new 
act.  But  then,  it  is  said  that^  in  the  4th  section,  there  are  words  that 
amount  to  a  reservation  of  rights  to  the  bankrupt  which  existed  at  the 
time  of  passing  that  act  It  appears  to  me  to  be  plain,  that  the  eifect 
of  that  section  is  only  to  reserve  the  rights  of  parties  against  the  estate 
of  the  bankrupt  or  against  the  bankrupt.  We  have  arrived  at  this 
point,  that  the  old  bankruptcies  were  to  be  prosecuted  under  the  provi- 
sions of  the  new  statute.  We  have  also  arrived  at  the  conclusion  that 
the  39th  section  of  the  5  &  6  Vict  is  at  an  end ;  the  commissioner,  also, 
having  exercised  his  judicial  power,  under  that  section,  in  refusing  the 
certificate.  Now,  assuming,  for  the  present  purpose,  that  there  ex- 
isted formerly  the  power  of  rehearing  the  application  under  the  39th 
section  ;  and  assuming,  also,  that  the  same  power  would  exist  under 
the  207th  section  of  the  late  act,  in  respect  to  the  certificate  refused 
under  the  39th  section  of  the  old  act,  it  is  only  provided  by  the  new 
act  that  it  is  to  be  reheard  under  the  particular  circumstances  pointed 
out  in  section  207,  which  grounds  are  not  applicable  to  the  present 
case.  And  if  there  was  not  this  power  under  the  39th  section,  but 
there  would  be  under  the  207th  section,  then,  the  same  reason  would 
prevent  the  application  of  the  207th  section.  Taking,  therefore,  the 
most  favorable  view  of  the  case,  namely,  that  the  bankrupt  has  the 
same  power  under  the  5  &  6  Vict  which  he  would  have  under  the  12 
&  13  Vict,  that  would  only  go  to  this, — that  he  would  have  the  right 
to  have  the  application  reheard  under  certain  circumstances  mentioned 
in  the  207th  section,  and  which  do  not  occur  in  this  case.  I  do  not 
find  any  power  under  the  12  &  13  Vict  to  continue  a  course  of  pro- 
ceeding under  the  practice  established  by  the  5  &  6  Vict.  I  am, 
therefore,  of  opinion  that  the  commissioner  came  to  a  right  conclusion, 
and  had  no  power  to  review  the  previous  decision ;  at  all  events,  that 
he  had  no  power  to  review  it  under  the  12  &  13  Vict,  except  under 
the  state  of  circumstances  pointed  out  by  the  207th  section.  I  do 
not  intend  this  decision  to  affect  the  bankrupt's  right  to  have  his  ap- 
plication reheard  under  the  207th  section  of  the  12  and  13  Vict 
On  this  right  I  express  no  opinion. 

Appeal  dismissed;  no  costs. 


Lewis  v.  Lewis.^ 

March  13, 1852. 

Practice  —  Administration  Suit — Representation  of  illegitimate 

Intestate. 

Where  an  illegitimate  person  Interested  in  the  subject  of  the  snit  dies  intestate,  it  is  not 
sufficient  that  the  Attorney-General  is  made  a  party  to  the  suit  'in  respect  of  his  interest, 
bat  administration  must  bie  taken  out 

This  was  a  suit  for  the  administration  of  the  estate  of  the  testator 

I  16  Jur.  S24. 
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in  the  cause.  One  of  the  parties  entitled  under  the  will  was  dead, 
and  he  having  been  illegitimate,  the  Attorney-General  was  made  a 
party  in  respect  of  his  interest. 

W,  M.  JameSj  for  the  crown,  stated  that  no  administration  had 
been  taken  out  to  this  person,  and  submitted  whether,  before,  inqui- 
ries could  be  directed,  it  was  not  necessary  that  a  legal  personal  re- 
presentative, duly  constituted,  should  be  before  the  court ;  and  stated 
that  he  was  informed,  that  in  the  case  of  the  crown  the  practice  was, 
not  to  take  out  administration,  or  appoint  a  nominee,  until  it  appear- 
ed that  some  property  would  be  forthcoming. 

RoMiLLY,  M.  R.  That  is  not  the  practice  in  other  cases;  why 
should  a  different  practice  prevail  in  the  case  of  the  crown  ? 

■ 

Campbell^  for  the  plaintifis,  read  a  letter  from  the  lords  of  the 
treasury,  declining  to  take,  out  administration,  or  to  appoint  a  no- 
minee, until  it  appeared  that  there  was  some  property  coming  to  the 
deceased. 

F.  W.  Clarke  J  for  the  executors. 

RoMiLLY,  MR.  I  do  not  see  why  a  different  practice  should  pre- 
vail in  this  case  from  that  which  prevails  in  other  cases.  If  the  crown 
refuses  to  take  out  administration,  Mr.  Campbell,  you  must  take  out 
administration  cul  lilem.^ 


Re  Butler's  Trust.' 

March  30,  1852. 

Practice  —  Trustee  Relief  Act  —  Costs, 

The  costs  of  an  application  for  payment,  to  the  tenant  for  life,  of  the  diyidends  of  a  fanif 
paid  into  court  under  the  Trustee  Belief  Act,  ordered  to  be  paid  out  of  the  corpus  of  the 
rand. 

Mary  Butler,  by  her  will,  bequeathed  a  portion  of  her  residuary 
estate  to  her  granddaughter,, the  petitioner,  absolutely.  By  a  codicil 
to  her  will,  the  testatrix  particularly  desired,  that  whatever  portion  of 
her  property  she  had  bequeathed  to  her  said  granddaughter  might  be 
in  trust  for  her  by  the  executors  of  her,  the  said  testatrix's  will,  and 
that  the  interest  only  should  be  paid  to  her  said  granddaughter  dur- 
ing the  term  of  her  natural  life..  Under  these  circumstances,  the  exe- 
cutors and  trustees  of  the  testatrix's  will  had  paid  into  court,  under 
the  provisions  of  the  Trustee  Relief  Act,  the  fund  so  bequeathed  to 


1  See  Bell  v.  Mexander,  6  Hare,  548.  *  16  Jnr.  824. 
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the  testatrix's  granddatiffhter.     The   granddaughter  now  petitioned 
•  for  the  payment  to  her  of  the  dividends  for  her  life. 

Sprinffall  Tliompson^  for  the  petitioner,  asked  that  the  costs  of  the 
application  might  be  paid  out  of  the  corpus  of  the  fund. 

RoMiLLY,  M.  R.     Yes,  the  costs  may  be  paid  out  of  the  corpus^  as 
the  fund  is  secured  for  the  benefit  of  all  the  parties  entitled. 


Ex  parte  Baugham.^ 

March  25, 1852. 

Practice —  Trustee  Relief  Act —  Substituted  Service  of  Petition. 

Where  the  tmstee,  who  has  paid  a  trust  Aind  into  conrt  under  the  Trustee  Kclief  Act,  can- 
not  be  found,  service  on  him  of  the  petition  for  payment  out  of  the  fhnd,  at  the  address 
given  by  him  in  bis  affidavit  on  the  occasion  of  his  paying  in  the  money,  will  be  deemed 
good  serrico.  • 

In  this  case  a  trust  fund  had  been  paid  into  court,  about  twelve 
months  since,  by  the  trustee  of  the  fund,  under  the  provisions  of  the 
Trustee  Relief  Act  The  party  who  was  absolutely  entitled  to  the 
fund  on  his  attaining  twenty-one,  having  attained  his  majority,  peti- 
tioned for  the  payment  out  of  court  of  the  fund  to  him.  When  the 
petition  first  came  on,  the  trustee  had  not  been  served,  and  the  Mas- 
ter of  the  Rolls  directed  the  petition  to  stand  over  for  the  purpose  of 
serving  him  or  making  him  a  co-petitioner.  The  trustee  could  no- 
where be  found,  and  upon  an  application  for  that  purpose,  the  Master 
of  the  Rolls  gave  leave  to  serve  the  trustee  at  the  address  given  by 
him  in  his  affidavit  made  on  paying  in  the  money,  reserving  any  ob- 
jections he  might  have  till  the  hearing  of  the  petition.  The  petition 
now  came  on  again. 

Wiglesworth,  for  the  petitioner,  stated  that  the  trustee  had  been 
served  at  the  address  given  by  him  in  his  affidavit  made  on  paying  in 
the  money,  and  that  he  was  furnished  with  an  affidavit  of  service. 
The  affidavit  stated  that  diligent  inquiry  had  been  made  for  the 
trustee,  but  without  success ;  and  it  further  stated,  that  in  conse- 
quence of  information  received  by  the  deponent,  he  went  to  the  house 
of  the  mother-in-law  of  the  trustee,  where  he  found  a  note  which  had 
been  left  for  the  petitioner  by  the  trustee,  requiring  payment  of  a 
sum  of  5/.,  and  of  certain  expenses  therein  specified,  before  he,  the 
trustee,  would  give  any  assistance  to  the  petitioner  in  obtaining  pay- 
ment of  the  money  out  of  court. 

RoMiLLY,  M.  R.,  on  hearing  the  affidavit  read,  made  the  order. 

i  16  Jut.  325. 
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Jones  v,  Magqb.^ 

March  12,  16,  and  27,  1852. 

Portion —  Accumulation —  Thellusson  Act     , 

Testatrix  ^ave  200/.  in  tniBt  to  accnmnlate  till  a  child  of  T.  P.  J.  thoold  attain  twenty-one 

?eara,  and  then  to  divide  the  whole,  accnmnlations  and  all,  amongst  the  children  of 
\  P.  J.,  and  made  T.  P.  J,  her  residaarylegatee.  T.  P.  J.  was  also  her  sole  next  of  kin. 
There  was  living  at  the  date  of  the  will,  and  also  at  the  decease  of  the  testatrix,  one  child 
of  T.  P.  J.,  which  died  an  infant.  T.  P.  J.  never  had  any  other  child.  On  a  claim  bj 
T.  P.  J.  for  the  payment  to  him  of  the  dividends  on  the  200/.  and  accamulatioiu  beyond 
the  period  of  twenty-one  years  from  the  decease  of  the  testratrix :  — 

He2(f,  that  snch  sum  of  200/.  was  not  a  "  portion,*^  within  the  meaning  of  the  2d  section  of 
the  Thellusson  Act 

Hddj  also,  that  a  gifl  to  a  parent  nnder  the  general  residuary  personal  bcqnest  does  not 
make  a  previous  gift  to  a  diild  a  "  portion  "  within  the  same  2d  section. 

SemhUj  a  "  portion"  within  the  act  is  a  sum  of  money  secured  to  a  child  out  of  property,  the 
Income  ot  which  is  given  to  the  parent. 

Ann  Jones,  the  testatrix  in  this  cause,  by  her  last  will  and  testa- 
ment, dated  the  23d  August,  1826,  after  bequeathing  her  wearing  ap- 
parel as  therein  mentioned,  gave  and  bequeathed  as  follows :  —  "And 
I  give,  devise,  and  bequeathe  unto  Ambrose  Evles  and  Charles  MaggSy 
and  the  survivor  of  them,  his  executors,  and  administrators,  all  the 
residue  of  my  estate  and  effects,  whatsoever  and  wheresoever,  upon 
trust  to  invest  in  the  4/.  per  ^ent.  Consolidated  Annuities  the  sum 
of  200/.  sterling,  and  to  receive  and  invest  the  dividends  arising  there- 
from from  time  to  time  in  the  same  stock,  to  form  an  accumulating 
fund,  until  a  child  of  my  brother,  Thomas  Potter  Jones,  shall  attain 
the  age  of  twenty-one  years ;  and  on  such  event  taking  place,  upon 
trust  to  divide  the  said  stock,  with  its  accumulations,  in  equal  shares, 
between  all  the  children  of  my  said  brother  who  shall  then  be  living; 
and  if  only  one  child  of  my  said  brother  shall  then  be  living,  upon 
trust  to  pay  the  same  unto  such  only  child  And  as  to  the  residue 
of  my  estate  and  effects,  after  investing  the  said  200^  sterling  in  the 
4Z.  per  cent.  Consolidated  Annuities,  upon  trust,  after  my  debts,  fu- 
neral expenses,  and  the  expenses  of  proving  this  my  will,  to  pay  the 
same  to  my  said  brother,  to  whom  I  give  the  same,  as  soon  as  conve- 
niently may  be  after  my  decease ; "  and  the  testatrix  appointed  the 
said  Ambrose  Eyles  ana  Charles  Maggs  executors  of  her  will.  The 
said  testatrix  died  soon  after  the  making  of  her  said  will,  which  was 
duly  proved  by  the  said  Ambrose  Eyles  and  the  defendant  Maggs  in 
November,  1826.  Ambrose  Eyles  was  the  acting  executor  of  the 
said  will ;  and  the  defendant  Maggs,  having  satisfied  himself  at  the 
time  that  the  sum  of  200/.  was,  on  the  5th  December,  1826,  invested 
in  the  purchase  of  203/.  6^.  Id.  new  4/.  per  cents.,  in  the  name  of  the 
said  Ambrose  Eyles  and  himself,  paid  no  further  attention  to  the  will 
or  the  testatrix's  estate,  and  knew  nothing  of  the  accounts,  nor  where 
any  accounts  could  be  found.     Ambrose  Eyles  died  in  1841  intestate. 

1 16  Jut.  825. 
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Administration  had  been  taken  ont  to  bis  estate.  This  daim  was 
filed  by  Thomas  Potter  Jones,  who  was,  at  the  time  of  the  death  of 
the  said  testatrix,  her  sole  next  of  kin.  Thomas  Potter  Jones  had 
one  child  by  his  first  marriage,  born  in  Augnst,  1825,  and  died  in 
March,  1827.  He  married  a  second  wife  in  1840,  but  there  was  no 
issue  of  such  marriage.  He  was  at  the  time  of  filing  the  claim  sixty 
years  old;  his  wife  was  forty-three.  At  the  request  of  the  plaintiff, 
the  defendant  had  paid  to  him,  in  the  years  1843, 1845,  and  1846, 
some  small  sums,  part  of  the  dividends  of  the  sum  of  200/.  invested 
as  above  mentioned.  The  fund  now  amounted  to  373/.  65.  Gd. 
new  3/.  5s.  per  cents.,  and  the  plaintiff  sought  to  have  paid  to  him 
all  the  dividends  on  the  sum  of  200/.  beyond  those  which  had  accrued 
within  twenty-one  years  from  the  testatrix's  decease. 

Smithj  for  the  plaintiff,  relied  on  the  express  words  of  the  Thellus- 
son  Act,  39  and  40  Geo.  3,  c.  98,  s.  1,  '^  that  no  person  shall  by  deed 
or  will  settie  any  real  or  personal  property,  so  that  the  rents,  &c. 
shall  be  wholly  or  partially  accumulated,  for  any  longer  term  than 
the  life  of  the  settior,  &c.,  or  the  term  of  twenty-one  years  from  the 
death  of  such  settior,  &c.,  or  the  minority  of  any  person  living  at  the 
time  of  the  decease  of  the  settlor,  &c.,  or  during  the  minority  of  any 
person  who,  if  of  full  age,  would  under  the  deed,  &c.  be  entitled  to 
the  rents,  &c.*  so  directed  to  be  accumulated."  And  in  "  every  case 
where  any  accumulation  shall  be  directed  otherwise  than  as  aforesaid, 
such  direction  shall  be  void,  and  the  repts,  &c.  so  directed  to  be  accu- 
mulated shall,  so  long  as  the  same  shall  be  directed  to  be  accumula- 
ted contrary  to  the  provisions  of  this  act,  go  and  be  received  by  the 
person  who  would  have  been  entitied  thereto  if  such  accumulation 
had  not  been  directed."  The  words  "during  the  minority"  must 
refer  to  some  person  or  persons  in  existence  when  the  deed  or  will 
directing  the  accumulation  comes  into  effect.  Longdan  v.  Simpson^ 
12  Ves.  295;  Haley  v.  Bannister ^  4  Mad.  275.  No  allowance  can  be 
made  for  any  time  to  elapse  between  the  death  of  the  testatrix  and 
the  birth  of  the  person  during  whose  minority  the  fund  is  to  accumu- 
late. EUis  V.  Maxwelly  3  Beav.  587,  596.  This  is  not  a  portion 
within  the  exception  in  the  2d  section  of  the  act 

Karslake  contended  that  the  case  came  within  the  saving  in  the 
2d  section,  exempting  from  the  operation  of  the  act  "  all  provisions 
for  raising  portions  for  any  child  or  children  of  any  grantor,  settior,  or 
devisor ;  or  any  child  or  children  of  any  person  taking  any  interest 
under  such  conveyance,  settiement,  or  devise."  This  accumulation 
is  for  the  benefit  of  the  child  or  children  of  the  plaintiff,  who  takes  an 
interest  under  the  wilL  The  testatrix  appears  by  the  evidence  to  have 
placed  herself  in  hco  parentis  to  the  children.  The  objection  which 
occurred  in  Morgan  v.  Morgan^  15  Jur.  319,  321 ;  s.  c.  2  Eng.  Rep. 
35,  viz.  that  the  parent  was  a  mere  specific  legatee,  while  the  children 
were  general  legatees  does  not  apply  here.  It  is  immaterial  how 
small  the  interest  is  which  the  parent  takes.  5  CL  &  Fin.  126.  The 
accumulation  here  is  not  within  the  mischief  intended  to  be  prevented 
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by  the  act  The  cases  of  Eyre  v.  MarsdeUj  2  Kee.  673 ;  Shaw  v. 
Mhodes,  1  My.  &  C.  159 ;  Wilson  v.  Wilson,  1  Sim.  n.  s.  288 ;  15  Jur. 
349  ;  Bourne  v,  Buckton^  2  Sim.  n.  s.  91 ;  Halford  v.  Stains,  16  Sim. 
488 ;  8.  c.  13  Jur.  73 ;  Elbome  v.  Good,  14  Sim.  165 ;  8  Jur.  1001 ; 
ONeill  V.  Lucas,  2  Kee.  313 ;  The  Corporation  of  Bridgenorlh  v.  Col' 
lins,  15  Sim.  538;  s.  c.  11  Jur.  213;  Holland  v.  Prior,  1  My.  &  K. 
237 ;  Meinertzhagen  v.  Davies,  7  Jur.  1103 ;  Beech  v.  JDord  i&.  Fi». 
cen^,  14  Jur.  731 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Chanc  131 ;  and  Hargr. 
Thellusson  Act,  119, 196;  and  1  Jarm.  Devises,  270,  were  also  cited. 

March  27.  Turner,  V.  C,  after  stating  the  case,  and  reading  the 
words  of  the  will,  and  sect.  1  of  the  act  as  above,  said— <  There  is  no 
doubt  but  that  the  accumulation  is  condemned  by  sect.  1  of  the  act, 
unless  it  be  saved  by  coming  within  the  protection  of  sect.  2.  [His 
honor  read  sect  2,  as  above.]  The  only  part  of  this  which  is  appli- 
cable are  the  words  protecting  ^  provisions  for  raising  portions  for  the 
children  of  any  person  taking  any  interest  under  the  devise,"  &c. ;  and 
the  question  is,  whether  this  sum  here  given  of  200/.,  and  the  divi- 
dends and  accumulations,  be  or  be  not  a  portion.  I  see  no  reason 
for  putting  a  strained  construction  on  the  word  ^'  portion,"  as  used  in 
the  act ;  it  would  be  contrary  to  the  policy  of  the  act  to  do  so.  Is 
this  provision,  then,  a  provision  for  raising  portions  within  tne  fair 
meaning  of  the  act?  I  do  not  conceive  that  it  is.  Portions  for 
children  are  sums  of  money  secured  to  them  out  of  property,  out  of 
the  income  of  which  a  provision  is  made  for  the  parents ;  and  although 
gifts  have  been  held  protected,  as  being  portions  within  the  meaning 
of  this  exception,  in  some  cases,  where  the  parents  took  no  interest 
in  the  subject-matter  of  the  gift,  still  this  will  only  be  where  there  is 
some  settlement  on  the  parent,  and  where  the  nature  of  the  gift  or 
of  the  context  shows  that  the  gift  ought  to  be  so  held  to  be  within 
the  exception.  Bourne  v.  Buckton;  Eyre  v.  Marsden.  Here  the  whole 
fund  is  given  to  the  children ;  and  there  is  nothing  in  the  gift  itself 
to  impress  the  character  of  a  portion  on  this  legacy.  It  was  said 
that  the  context  showed  it  to  be  a  portion,  because  it  was  raisable 
and  payable  out  of  the  residue,  and  that  the  residue  was  given  to  the 
parent  It  is  payable  out  of  the  residue,  but  in  this  sense  only,  viz., 
that  it  is  a  deduction  from  the  residue ;  but  it  is  not  payable  out  of 
the  residue  specifically,  but  out  of  the  general  personal  estate.  K 
such  a  construction  were  to  be  put  upon  a  gift  of  this  description,  if 
every  gift  to  a  child  of  a  person  who  took  any  thing  under  a  residuary 
bequest  were  to  be  held  a  portion  within  this  exception,  nothing 
would  be  easier  than  to  evade  the  act,  by  giving  legacies  to  the  children 
of  residuary  legatees,  and  then  bequeathe  the  residue  to  the  parent, 
and  direct  the  children's  legacies  to  be  accumulated.  But  I  do  not 
think  this  is  the  right  construction.  The  case  of  Beech  v.  Lord  St 
ViAcent,  which  was  quoted,  does  not  seem  to  be  in  point ;  and  I  must 
declare  the  plaintiff  entitled,  as  residuary  legatee,  to  the  dividends 
which  have  accrued  due  subsequent  to  the  period  of  twenty-one  years 
from  the  decease  of  the  testatrix. 

14  • 
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Ex  parte  Busk,  in  re  The  Borough  op  St.  Martlebone  Joint- 
Stock  Banking  Company.^ 

December  8,  15,  aad  19,  1851,  and  Febmaiy  26,  1852. 

This  Case  {reported  14  Jiir.  947)  affirmed. 

This  was  an  appeal  by  the  official  manager  from  the  decision  of 
Sir  J.  L.  Knight  Brace,  late  Vice- Chancellor,  reported  14  Jur.  947. 
Another  appeal  in  the  same  matter ;  Ez  parte  Parkins,  involving  the 
same  point,  and  decided  in  the  same  way  as  BusKs  case,  was  argaed 
at  the  same  time. 

Lloyd  and  Hetheringion,  for  the  official  manager. 

Matins  and  Eade,  for  Busk. 

Bacon  and  Daniel,  for  Parkins. 

The  following  cases  were  cited  in  the  course  of  the  argument :  -^ 
Beresford^s  case,  2  Maa  &  G.  197  ;  14  Jur.  657 ;  Baili/s  case,  15  Jur. 
29 ;  and  Cockburris  case,  15  Jur.  28 ;  s.  c.  1  Eng.  Rep.  139. 

February  26.  Lord  Truro,  L.  C,  on  the  last  day  of  his  sittings, 
affirmed  the  decision  of  the  Vice- Chancellor  in  both  cases,  but  did 
not  give  his  reasons. 


Ez  parte  Lawes,  in  re  The  Vale  op  Neath  and  South  Wales 
Brewery  Company,  and  in  re  Th^  Joint-Stock  Companies 
Winding-up  Acts,  1848  and  1849.^ 

March  10  and  17,  1852. 

Joint- Stock  Company —  Contributory  —  Partnership  Deed. 

The  directors  of  a  joint-stock  company  had,  under  a  danse  in  their  partnership  deed,  a 
power  of  purchasing  shares  in  the  capital  of  the  company,  for  the  hcnent  of  the  company, 
when  there  shonld  be  a  surplus  fund  of  10,000/.;  and  there  was  no  clause  forbidding  the 
purchase  under  other  circumstances.  The  deed  contained  clauses  regulating  the  calling 
of  extraordinary  g^eneral  meetings,  and  their  powers,  and  directed  that  the  notices  should, 
amongst  other  things,  state  the  specific  object  or  objects  of  the  meeting,  and  declared  that 
any  such  meeting,  specially  called  for  the  purpose,  should  have  full  power  to  increase  the 
capital  of  the  company,  &c.,  and  to  alter  or  repeal  any  of  the  existing  laws  or  regulations 
of  the  company.  An  extraordinary  general  meeting,  the  notices  for  calling  which,  did  not 
specify,  as  one  of  the  objects,  the  matter  which  was  ultimately  agreed  upon,  was  convened 
at  a  time  when,  instead  of  there  being  a  surplus  fund,  the  company  were  insolvent ;  and 
at  that  meeting  a  resolution  was  passed  to  empower  the  directors  to  purchase  the  shares 
•of  any  proprietor  who  was  desirous  of  retiring,  and  who  would  lend  to  the  company  an 
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amoant  equal  to  the  pnrchase-monej,  and  take  the  loan  note  of  the  companj  for  both  pnr- 
chaae^monej  and  loan.  Snbseqtiently  a  p^cnerai  meeting  was  duly  convened,  and  no  ob- 
jection to,  or  repudiation  of,  the  resolution  that  had  l^n  passed  at  the  extraordinary 
general  meeting  wu  made  by  the  shareholders.  L.  then  sold  his  shares  to  the  directors, 
and  transferred  them  to  a  shareholder  for  the  company,  adranced  a  sum  equal  to  the  pur- 
chase-money, and  took  the  loan  note : — 

Held^  first,  following  Morgan'M  caae^  13  Jur.  665,  that  the  sale  was  invaUd,  and  that  L.  waf 
properly  on  the  list  of  contributories. 

Secondly,  that  the  notice  convening  the  extraordinary  general  meeting  having  been  defect- 
ive for  the  purpose  of  passing  the  above  resolution,  no  act  of  a  general  meeting  could  cure 
the  defect,  its  powers  Ming  confined  to  matters  not  contrary  to  the  deed  of  partnership. 

Where  partnerships  consist  of  a  great  number  of  individuals,  it  is  the  duty  of  the  court  to 
hold  such  persons,  as  strictly  as  may  be,  to  the  terms  of  the  deed  of  partnership. 

This  was  an  appeal  from  an  order  of  Sir  J.  L.  Knight  Bruce,  late 
Vice-Chancellor,  reported  15  Jur.  185,  refusins;  to  remove  the  name 
of  Mr.  John  Lawes,  as  the  executor  of  Mr.  William  Lawes,  deceased, 
from  the  list  of  contributories  to  the  above  company,  where  he  had 
been  placed  by  the  Master,  iii  respect  of  thirty  shares,  without  quali- 
fication. The  question  turned  upon  the  same  deed  of  settlement  as 
that  upon  which  Morgavfs  case  depended,  reported  13  Jur.  554,  665. 
The  following  were  the  chief  clauses  referred  to  : —  Clause  22.  "  The 
directors  shall  at  all  times  have  or  keep,  in  the  hands  of  the  bankers 
of  the  company,  such  a  balance  as  shall  be  sufficient  to  answer  the 
current  expenses  and  demands  of  the  company ;  and  when  and  so 
often  as  the  balance  in  the  hands  of  the  bankers  shall  be  more  than 
sufficient  for  the  ordinary  purposes  of  the  company,  or  for  paying  the 
yearly  dividends  to  the  proprietors,  the  directors  shall,  so  far  as  they 
conveniently  can,  accumulate  the  same  until  a  surplus  fund  be  raised, 
or  provided,  amounting  to  the  sum  of  10,000i.  sterling  money,  and 
shall  report  the  amount  of  such  accumulation  at  every  annual  general 
meeting ;  and  for  making  the  aforesaid  accumulations,  the  directors 
shall  lay  out  and  invest  the  moneys  or  funds  appropriated  to  such 
purposes,  in  the  names  of  the  trustees  for  the  time  being  of  the  com- 
pany, in  any  of  the  public  stocks  or  funds  of  Great  Britain,  or  at  in- 
terest upon  government  or  real  securities  in  England  or  Wales,  but 
not  in  Ireland,  or  in  paying  off  and  discharging  the  said  mortgage 
money  or  sum  of  15,000/.,  or  any  part  thereof;  and  shall  from  time  to 
time  alter,  vary,  and  transpose  the  said  stocks,  funds,  or  securities,  as 
occasion  may  require,  or  as  it  shall  be  deemed  expedient ;  and  in  case 
a  sufficient  balance  at  the  bankers'  cannot  be  obtained  by  other 
means,  or  for  the  purposes  to  which  such  surplus  fund  is  by  these 
presents  made  applicable,  the  said  trustees  or  trustee  for  the  time 
being,  on  being  thereunto  required  by  the  directors,  shall  sell  and  con- 
vert into  money  a  competent  part  of  the  surplus  fund,  and  of  the 
stocks,  funds,  or  securities  in  which  the  same  shall  for  the  time  being 
be  invested."  Clause  23.  "  The  directors  may  from  time  to  time, 
by  and  out  of  the  surplus  fund  hereinbefore  mentioned,  purchase  and 
buy  up  any  share  or  shares  in  the  capital  stock  of  the  company  which 
shall  be  offered  for  sale,  and  shall,  at  their  discretion,  either  sell  the 
same  upon  such  terms  and  conditions  as  they  may  think  proper,  or 
shall  Buflfer  the  same  to  sink  into  the  general  stocks  or  funds  of  the 
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company,  for  the  benefit  of  the  existing  shareholders,  according  to 
their  several  and  respective  shares  therein."  Clause  35.  "  The  re- 
spective persons  in  whose  names  the  shares  in  the  capital  of  the  com- 
pany shall  from  time  to  time  be  held  and  stand  in  the  share  register 
of  the  company  shall,  for  all  the  purposes  of  these  presents,  and  by 
and  between  ail  the  present  and  future  shareholders  of  and  in  the  said 
capital,  be  declared  the  true  and  absolute  owners  and  proprietors  of 
such  shares  respectively,"  &c.  Clause  42.  "  In  case  any  husband 
of  a  female  proprietor,  or  any  executor,  administrator,  or  legatee,  who 
shall  not  obtain  the  approbation  of  the  directors  to  be  admitted  a  pro- 
prietor of  the  company,  or  in  case  any  guardian,  committee,  or  as- 
signee upon  bankruptcy  or  insolvency,  shall  not  be  able,  within  six 
calendar  months  firom  the  time  of  his  marriage,  or  of  his  becoming 
such  executor,  administrator,  legatee,  guardian,  committee,  or  as- 
signee, to  sell  or  dispose  of  the  share  or  shares  belonging  to  or  claimed 
by  him  in  such  character  or  right  as  aforesaid,  to  some  other  person 
or  persons,  to  be  approved  of  by  the  directors  as  proper  to  become  the 
proprietor  or  proprietors  thereof,  it  shall  be  lawful  for  the  directors  in 
all  such  cases,  and  they  are  hereby  required,  on  the  application  of  the 
person  holding  or  entitled  to  or  claiming  such  share  or  shares  as  afore- 
said, to  purchase  the  same  from  him  or  her  at  the  current  or  market 
price  thereof,  or  for  such  other  price  as  the  directors  shall  deem  fair 
or  reasonable,  and  the  share  or  shares  so  purchased  shall,  under  the 
order  of  the  directors,  be  transferred  to  one  of  the  trustees  for  the  time 
being,  in  trust  for  and  for  the  benefit  of  himself  and  the  other  pro- 
prietors of  the  company."  Clause  44.  "  Whenever  any  share  or 
shares  in  the  capital  of  the  company  shall  become  actually  forfeited, 
or  shall  be  duly  and  effectually  vested  in  any  new  proprietor,  and  such 
entry  or  alteration  in  regard  to  such  share  or  shares  shall  have  been 
made  in  the  share  register  book  as  hereinbefore  required,  then,  and 
not  before,  the  responsibility  of  a  previous  owner,  as  a  proprietor  in 
the  company,  with  respect  to  the  same  share  or  shares,  shall,  from 
and  after  the  completion  of  such  entry  and  certificate  granted  as 
aforesaid,  and  the  payment  of  all  instalments  on  such  shares  pre- 
viously called  for,  cease  and  determine,  as  to  the  same  share  or  shares ; 
and  such  previous  owner  shall  thenceforth  be  exonerated  and  released 
firom  all  subsequent  claims,  demands,  and  obligations  in  regard  to  the 
same  share  or  shares,  and  from  all  future  observance  and  perform- 
ance of  the  covenants,  conditions,  and  stipulations  contained  in  or 
referred  to  by  this  indenture,  or,  in  or  by  any  deed  or  deeds  relating 
thereto  ;  and  the  certificate  to  be  given  by  the  directors,  as  hereinbe- 
fore required,  of  such  entry,  erasure,  or  alteration,  shall  at  all  times 
be  evidence  of  such  acquittance  and  discharge  as  aforesaid  in  respect 
of  such  share  or  shares ;  and  the  person  in  whom  any  share  or  shares 
shall  or  may  become  vested,  and  whose  name  shall  be  entered  as  the 
approved  proprietor  thereof  in  the  share  register  book  as  hereinbefore 
mentioned,  shall  immediately  thereupon,  but  not  before,  have  and  be 
subject  to  all  the  same  privileges,  advantages,  and  future  liabilities  in 
respect  of  such  share  or  shares  as  the  person  originally  owning  such 
share  or  shares."    The  47th  clause  related  to  annual  general  meetings; 
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and,  after  providing  for  the  transaction  of  particular  matters  thereat, 
it  says,  "  And  such  other  business  shall  be  transacted  relating  to  the 
company,  and  such  rules  and  regulations  made  for  the  better  govern- 
ment and  carrying  into  effect  the  objects  of  the  company,  as  may  not 
involve  a  breach  of,  or  be  inconsistent  with,  the  existing  rules  or  regu- 
lations of  the  company."  The  50th  clause  related  to  the  calling  of 
extraordinary  general  meetings  —  "To  take  into  consideration  any 
matter  or  matters  affecting  the  company,  the  secretary,  or  the  chair- 
man of  the  directors  for  the  time  being,  &c.,  shall  convene  an  extra- 
ordinary general  meeting  of  the  proprietors  of  the  company,  by  letters 
delivered  or  sent  through  the  general  post  to  the  several  proprietors 
seven  days  at  least  before  the  time  to  be  appointed  for  holding  such 
meeting,  in  which  letters  shall  be  expressed  the  day,  hour,  and  place 
for  holding  the  same,  and  likewise  the  specific  object  or  objects  of 
the  meeting."  Clause  57.  "  Any  extraordinary  general  meeting 
specially  called  for  the  purpose  shall  have  full  power  to  increase  the 
capital  of  the  company,  either  by  creation  of  new  shares  or  other- 
wise, as  may  be  considered  advisable ;  as  also  to  make  new  laws, 
regulations,  and  provisions  for  the  government  of  the  company,  and 
carrying  on  the  affairs  or  business  thereof ;  or  to  amend,  alter,  or  re- 
peal, either  wholly  or  in  part,  all  or  any  of  the  existing  laws,  regula- 
tions, and  provisions  of  the  company ;  or  to  resolve  on  the  dissolution 
of  the  company,  and  to  fix  a  day  for  such  dissolution."  Clause  58. 
"  But  at  no  extraordinary  general  meeting  shall  any  such  determina- 
tion a^  above  mentioned  be  made,  unless  seven  days  previous  notice 
by  letter,  delivered  or  sent  as  aforesaid,  shall  have  been  given  to  the 
several  proprietors  of  the  company  of  every  proposed  increase  of  the 
capital,  new  regulation,  or  provision,  and  of  every  proposed  amend- 
ment, alteration,  or  repeal  of  any  existing  law,  regulation,  or  provision, 
or  of  the  proposed  dissolution  of  the  company." 

On  the  30th  of  March,  1844,  an  extraordinary  general  meeting  of 
the  shareholders  was  convened  by  printed  circular,  sent  through  the 
post,  addressed  to  each  proprietor.     The  notice  was  as  follows  — 

"  VaJe  of  Neath  Brewery. 

"Neath,  March  30,  1844. 

"  Sir, — I  am  instructed  by  the  directors  to  give  you  notice  that  an 
extraordinary  meeting  of  the  proprietors  of  the  Vale  of  Neath  and 
South  Wales  Brewery  will  be  held  at  No.  59  Queen-square,  Bristol, 
on  Wednesday,  the  10th  day  of  April  next,  at  twelve  o'clock  precisely, 
for  the  purpose  of  receiving  from  the  directors  a  proposition  for 
paying  off  the  advances  made  during  the  recent  interruption  to  the 
trade,  and  discharging  such  other  liabilities  as  require  to  be  paid  at  an 
early  period,  and  to  provide  for  such  payments  without  appropriating 
to  that  purpose  the  funds  accruing  from  the  present  trade." 

(Signed  by  the  Secretary.) 

The  meeting  was  held  on  the  day  and  at  the  place  named,  and 
was  attended  by  eighteen  proprietors,  holding  together  2438  shares, 
nearly  two  thirds  of  the  whole  number  taken  -up,  and  several  resolu- 
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tions  were  passed  thereat,  the  last  of  which  was  as  foDows: — "That 
if  any  shareholder  shall  be  desirous  of  withdrawing  from  the  com- 
pany, the  directors  shall  be  at  liberty  to  purchase  his  shares  at  a  price 
not  exceeding  151.  per  share,  on  his  investing,  or  procuring  to  be 
invested,  an  amount  not  less  than  the  purchase-money  for  his  shares ; 
and  taking  the  loan  note  of  the  company  for  five  years,  at  6/.  per 
cent,  interest  for  such  investment,  together  with  the  purchase-money 
for  his  shares,  being  so  purchased  by  the  company,  the  same  shall  be 
taken  at  a  price  not  exceeding  202.  per  share,  and  not  less  than  a 
corresponding  amount  be  introduced."  The  previous  resolutions  re- 
lated to  the  advance  by  the  shareholders  or  others  of  10,000/.,  for  the 
purposes  of  the  company,  upon  loan  notes,  at  5/.  per  cent. ;  and  it 
was  resolved  "  that  all  such  advances  be  made  within  three  months 
from  the  present  day."  Mr.  William  Lawes  was  not  present  at  the 
meeting,  either  personally  or  by  proxy,  but  the  resolutions  at  this 
meeting  were  printed  and  sent  by  post  to  the  shareholders. 

At  an  ordinary  general  meeting  held  on  the  31st  July,  1844,  and 
duly  convened,  it  was  resolved  "that  the  directors  allow  such  further 
time  as  they  think  reasonable  to  those  shareholders  who  have  not 
complied  with  the  resolutions  passed  at  the  special  general  meeting 
held  in  Bristol  on  the  10th  April  last,  and  that  after  the  expiratioa 
of  such  further  time,  this  meeting  sanctions  the  forfeiture  of  the 
shares  of  those  proprietors  who  shall  continue  to  be  defaulters."  On 
the  21st  August,  1844,  Mr.  William  Lawes  sold  and  transferred  hia 
thirty  shares  to  W.  H.  Buckland,  on  behalf  of  the  company,  in 
pursuance  of  the  resolution  of  the  10th  April,  making  an  advance 
of  4501,  to  the  company,  and  taking  the  loan  note  of  the  company 
for  the  amount  of  the  purchase-money,  at  151,  a  share,  and  for  the 
advance,  making  together  900/.,  for  five  years,  at  5L  per  cent  The 
consideration  (450/.)  was  stated  on  the  deed  of  transfer.  No  decla- 
ration of  trust  was  made  by  Buckland  in  favor  of  the  company. 
Shortly  after  this  transaction,  and  before  the  entry  of  the  transfer 
was  made  in  the  share  register  book,  William  Lawes  died,  and  in 
November,  1844,  his  executor,  John  Lawes,  called  upon  the  directors 
to  complete  the  transaction,  by  entering  the  transfer  in  the  share 
register  book,  which  they  accordingly  did,  and  gave  a  certificate 
of  such  transfer  to  him.  Neither  William  Lawes  nor  his  executor 
were  afterwards  treated  as  a  shareholder  in  the  company,  until  the 
order  now  complained  of;  and  the  interest  of  the  loan  note  was  paid 
up  to  the  21st  August,  1846. 

R.  Palmer  and  Lewin,  in  support  of  the  appeal.  Morgar/s  case^ 
1  Mac.  &  G.  225;  13  Jur.  665,  does  not  apply  to  the  present  case; 
the  difference  is  amply  sufficient  to  enable  your  lordship  to  decide 
in  favor  of  the  appellant  in  this  case ;  but  if  we  do  not  make  out  the 
distinction,  we  shall  ask  your  lordship  to  reconsider  Morgans  case. 
In  the  first  place,  Morgan  acted  on  the  extraordinary  general  meet- 
ing of  the  10th  April,  and  before  the  ordinary  general  meeting  of  the 
31st  July  ;  secondly,  Morgan's  shares  were  never  transferred  into  the 
name  of  any  person  in  the  share  register  book,  but  there  was  an 


COURTS  OF  CHANCERY,  1862.  167 


Ex  parte  Lawes. 


entry  to  the  effect  that  they  had  been  transferred,  1  De  G.  &  S. 
762 ;  and,  thirdly,  the  transaction  with  Morgan  was  completed  in 
Morgan's  lifetime.  First,  the  validity  of  the  resolution  passed  at  the 
extraordinary  meeting  of  the  10th  April  is  doubtful,  in  consequence 
of  the  notice  not  having  been  explicit  as  to  the  objects  for  which  the 
meeting  was  convened ;  but,  in  the  present  case,  the  sale  of  Lawes's 
share  did  not  take  place  till  after  the  ordinary  general  meeting;  and 
no  shareholder  having  dissented  from  what  was  done  at  the  extraor- 
dinary meeting,  although  they  had  all  been  informed  of  the  resolu- 
tions, the  ordinary  general  meeting  may,  therefore,  be  considered  as 
an  unanimous  adoption  by  the  company  of  the  previous  resolutions 
of  the  10th  April.  Taylor  v.  Hughes^  2  Jo.  &  Lat.  24.  Secondly, 
this  case  is  distinguishable  from  MorgarCs  case^  for  here,  according  to 
the  very  letter  of  the  deed,  William  Lawes  was  discharged  by  the 
transfer.  [Lord  Chancellor.  The  question  on  that  point  is,  was 
Buckland  properly  a  transferee.]  It  may  be  considered  as  the  case 
of  a  member  purchasing  goods  for  the  company  without  powers, 
under  the  32d  clause.  [Lord  Chancellor.  .  That  is  not  this  case, 
for  here  there  was  authority,  though  not  legal  authority.]  Another 
observation  may  be  made  as  to  the  powers  of  the  directors  to  pur- 
chase shares,  namely,  that  there  is  no  prohibitory  clause  in  the  deed 
not  to  purchase  under  other  circumstances  than  thobe  stated  in  clause 
23.  Thirdly,  this  case  is  distinct  from  Morgan's  case^  for  here  the 
transaction  was  completed  by  the  executor  of  the  proprietor,  and 
was,  therefore  valid,  under  the  42d  clause.  [Lord  Chancellor. 
How  does  that  apply,  for  the  sale  was  by  the  proprietor  himself,  not 
his  representative  ?  The  mere  completion  after  his  death  has  nothing 
to  do  with  the  case.]  We  submit,  that,  if  only  for  this  contract, 
which  by  the  other  side  is  said  to  be  an  invalid  contract,  the  execu- 
tor could  have  been  in  a  position  to  sell  the  shares  to  the  company, 
the  mere  existence  of  a  void  contract  could  not  exclude  the  executor 
from  that  power.  [Lord  Chancellor.  It  stands  on  the  power  of 
the  extraordinary  general  meeting.]  Lastly,  your  lordship  can  decide 
this  question  upon  the  ground  of  acquiescence;  for  if  there  was  such 
acquiescence  on  the  part  of  the  company,  that  the  company  itself 
could  not  by  bill  have  obtained  relief,  surely  the  circumstance  of  the 
company  coming  under  the  operation  of  the  Winding-up  Act  cannot 
make  a  difference  in  favor  of  the  official  manager.  In  Graham  v. 
T%e  Birkenhead  Railway  Company^  2  Mac.  &  G.  146;  14  Jur.  434, 
relief  was  refused  on  the  ground  of  acquiescence,  although  no  doubt 
some  individual  members  of  the  company  were  not  guilty  of  acqui- 
escence. 

James  Russell  and  T.  Terrell,  contra,  for  the  official  manager.  In 
Morgan^s  case.  Lord  Cottenham  decided,  upon  the  construction  of 
the  deed,  that  it  was  not  competent  for  the  directors'  to  allow  any 
partners  to  withdraw  from  the  partnership,  in  the  manner  here 
attempted.  The  partnership  was  for  the  business  of  a  brewery;  and 
it  would,  therefore,  have  been  as  much  a  misapplication  of  the  funds 
in  buying  up  their  own  shares,  as  shares  in  a  gold-mining  company. 
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There  were  only  two  cases  in  which  the  directors  had  power  to  bay 
the  shares,  but  neither  of  them  arose.  [They  cited  Richmond's  case^ 
3  De  G.  &  S.  96 ;  13  Jur.  727 ;  and  Bosanquet  v.  Shortridge,  4 
Exch.  699.] 

Lewin,  in  reply. 

March  17.  Lord  St.  Leonards,  L.  C.  This  case  lies  in  a  very 
narrow  compass.  I  do  not  think  it  necessary  to  go  through  a  detail 
of  all  the  facts,  because  they  are  contained  with  great  accuracy  in 
the  reports  of  the  case,  and  the  counsel  on  both  sides  are  fully  mas- 
ters of  them.  The  question  is,  whether  this  gentleman  was  or  not 
properly  put  upon  the  list  of  persons  bound  to  contribute  to  the 
expenses.  Now,  that  depends  upon  the  transaction.  This  was  a 
partnership  of  a  peculiar  nature,  consisting  of  a  great  number  of 
persons,  and  yet  strictly  a  trade  partnership;  and  I  am  very  far  from 
meaning  to  say  that  such  rules  as  were  laid  down,  for  example,  in 
Const  V.  Harris,  Turn.  &  R.  496,  would  not  still  be  the  rules  which 
would  bind  the  court  in  cases  generally  of  that  description;  but 
where  it  is  in  the  nature  of  a  joint-stock  company,  with  a  great 
many  partners,  it  is  necessary,  I  think,  to  hold  such  persons,  as 
strictly  as  may  be,  to  the  terms  of  their  contract;  because,  as  there 
are  general  meetings  and  extraordinary  meetings,  if  you  do  not  keep 
within  the  meaning  of  the  deed,  as  necessarily  a  great  number  of 
the  partners  never  can  or  will  attend  the  meetings,  you  would  have 
proceedings  taking  place  which,  in  effect,  according  to  the  view  of 
one  party,  would  bind  the  absent  parties,  and  yet  be  directly  opposed 
to  the  terms  on  which  they  had  entered  into  partnership.  Now,  by 
this  partnership,  which  was  at  first  supposed  to  be  of  such  value  that 
an  earnest  stipulation  is  made  that  no  more  than  10/.  per  cent,  under 
any  circumstances,  shall  be  divided,  they  began  with  8/.  per  cent; 
they  came  down  immediately  to  6^  per  cent,  and  almost  instan- 
taneously to  no  dividend  at  all ;  and  at  the  time  the  transaction 
took  place  on  which  this  action  depends,  in  point  of  fact,  the  com- 
pany was  wholly  insolvent,  and  was  looking  for  the  means  of  drag- 
ging on  its  miserable  existence.  Now,  the  articles  particularly 
provide,  that  if  there  be  a  surplus  fund  to  a  certain  amount,  which  is 
indicated,  (10,000/.,)  the  directors  may  purchase  shares;  that  is,  if 
they  become  so  rich  as  to  enable  them,  to  buy  out  certain  of  their 
partners  who  may  wish  to  retire,  thereby  increasing,  of  course,  the 
interest  of  the  remaining  partners,  that  may  be  done.  But  the  com- 
pany being  greatly  in  want  of  funds,  in  order  to  relieve  the  pressure 
of  the  circumstances  which  then  existed,  an  extraordinary  meeting 
was  called.  Now,  the  deed  expressly  provides  what  shall  be  done 
in  regard  to  those  extraordinary  meetings,  and  it  says  in  so  many 
words,  that  in  calling  those  extraordinary  meetings  there  shall  be 
stated  a  specific  object  for  which  those  meetings  are  to  be  called. 
Now,  I  think  it  perfectly  clear,  that  the  notice  calling  that  meeting 
did  not  state  the  specific  object,  and  I  think  it  impossible  to  read  the 
notice,  which  I  need  not  now  go  through  again,  without  feeling  satis- 
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fied  that  there  was  an  intention  not  to  state  fully  to  the  sharehold* 
ers  what  the  scheme  was  which  the  directors  intended  to  propound. 
At  that  meeting,  after  passing  a  resolution  that  every  man,  according 
to  his  interest,  should  bring  m  a  certain  amount  of  loan,  permission 
was  given  to  the  directors,  if  any  shareholder  wished  to  retire,  to  buy 
his  share  at  a  certain  depreciated  price,  at  three  fourths,  I  think  of 
its  nominal  value,  and  upon  his  lending  a  sum  equal  to'  the  amount 
of  the  purchase-money,  (a  very  singular  transaction,)  then  one  of 
these   loan   notes  should  be  given  for  both  the  purchase  and  the 
amount  of  the  loan,  that  is,  the  two  sums  being  equal  to  each  other, 
and  that  was  to  remain  for  five  years.     Now  that  was  a  mode  of  in- 
creasing, as  it  appears  to  me,  the  difficulties  of  this  partnership,  for 
it  was  not  only  pledging  them  to  more  debt  than  it  would  be  neces- 
sary to  do,  but  it  was  actually  withdrawing  a  portion  of  the  capital 
from   the  trade,  and  throwing  greater  liabilities  upon  the  partners 
who  remained — it  was  throwing  a  clear  liability  upon  every  man 
who  remained ;  and  I  can  see  nothing  in  the  notice  of  that  extraordi- 
nary meeting  which  could  have  led  any  stockholders  to  suppose  that 
any  such  proposition  was  about  to  take  place.     Now,  that  was  fol- 
lowed by  a  general  meeting ;  this  circumstance  having  arisen,  that 
as  regards  JVLr.  Lawes,  the  shareholder  in  question,  he  did  not  avail 
jiimself  of  that — I  will  not  call  it  right;  it  was  not  a  right  on  his 
part,  but  a  privilege  to  tender  to  the  directors  his  share,  and  a  right 
on  their  part,  as  far  as  the  resolution  went,  to  buy  that  share.     He 
did  not  avail  himself  of  it  within  the  time ;  but  there  was  a  general 
meeting,  and  that  general  meeting  passed  a  resolution  enlarging  the 
time,  and  then  saying  that  the  defaulters  should  forfeit  their  shares 
who  did  not  take  the  advantage  within  the  time.     Now,  the  ques- 
tion was  urged  before  me,  whether  that  general  meeting  had  such 
power,  or  had  not.     In  my  opinion  they  had  not  the  power,  for  their 
powers  are  expressly  confined  to  that  which  should  not  be  contrary 
to  the  provisions  of  the  deed.     Now,  this  was  directly  in  opposition 
to  the  deed,  and  therefore  I  think  it  depended  on  the  powers  of  the 
extraordinary  meeting,  within  whose  powers  I  do  not  deny  that  it 
would  have  been,  if  they  had  stated  the  specific  object  for  which  the 
meeting  was  to  be  held ;  but  I  think  it  did  not  fall  within  the  gene- 
ral powers  of  the  general  meeting;  and  if  it  did  fall  within  the  gene- 
ral powers  of  the  general  meeting,  I  think,  upon  consideration  of 
the  terms  of  the  resolution,  that  it  was  confined  to  the  liability  of 
the  parties  to  contribute  their  loans,  and  that  it  did  not  include  that 
power,  which  had  expired  by  the  lapse  of  time,  on  the  part  of  the 
directors  to  purchase  shares  of  partners  who  desired  to  withdraw 
from  the  copartnership.      I  think,  looking  at  the  terms,  you  can 
hardly  doubt  that  that  is  so,  for  it  speaks  of  the  defaulters,  and  of  the 
forfeiture  of  their  shares;  those  were  liabilities;  but  it   says  not  a 
word  about  the  privilege  of  being  entitled  to  sell  their  shares  to  the 
company,  and  at  a  certain  sacrifice  of  the  amount  of  their  loan  and 
the  amount  of  their  purchase-money,  having  the  chance  of  with- 
drawing themselves  and  all  their  assets  from  any  liabilities  of  thef 
company,  that  company  being  at  that  very  time,  confessedly,  I  must 
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say,  in  a  state  of  insolvency.  Now,  a  good  deal  was  said  about 
whether  this  was  a  concluded  and  perfect  transaction  as  regarded 
the  execution  of  the  deed,  and  the  entry  of  the  deed  in  the  books  of 
the  company,  signed  by  two  directors,  and  so  on.  I  do  not  think 
that  that  question  has  any  relevancy  to  the  point  that  I  have  to 
decide ;  for  though  this  was  in  terms  a  transfer  to  a  third  person,  yet 
in  substance"  it  was  a  purchase  by  the  company  itself,  and  the  name 
of  that  third  person  was  ^sed  only  as  a  Irustee;  and  that  transac- 
tion would  bind  both  parties — that  is,  it  would  bind  Mr.  Lawes,  the 
seller,  as  well  as  the  general  body,  according  to  the  nature  of  it.  I 
think  that  the  person  who  sold  never  could  be  heard  to  say  that  he 
was  to  be  treated  as  an  independent  seller,  standing  upon  the  pro- 
visions of  the  deed  of  copartnership,  which  provided  expressly  what 
should  be  done  by  an  outgoing  seller,  for  he  was  not  selling  in  the 
market  as  a  third  person,  and  calling  on  the  directors  to  approve  of 
that  transactipn,  but  he  was  dealing  immediately  with  the  directors 
themselves,  they  being  the  real  purchasers,  and  he,  being  one  of  the 
general  body  of  shareholders,  was  himself  selling  to  them.  I  think 
that  those  clauses  do  not  apply  to  this  case,  and  that  therefore  I 
need  not  embarrass  myself  with  the  consideration  of  what  I  think, 
after  all,  was  made  out,  that  as  between  third  persons,  this  would 
have  been  a  regular  transaction.  Well,  then,  it  is  said  that  this 
point  was  decided  by  the  Lord  Chancellor  in  Morgaris  case,  but  it  is 
said  with  this  difference,  that  in  Morgan^s  case,  it  depended  entirely 
upon  the  extraordinary  meeting,  and  this  case  depends  upon  the 
general  meeting  as  well;  that  there  the  instrument  was  not  perfect, 
that  here  it  is  perfect  Now,  I  have  already  removed  both  these  dif- 
ferences, because  I  am  of  opinion  that  neither  of  them  can  influence 
the  judgment  which  I  am  about  to  pronounce  on  this  case.  The 
Vice-Chancellor  proceeded  in  Morgan^s  case  upon  the  ground  of 
knowledge  and  acquiescence  by  all  parties ;  and  when  that  case  came 
before  Lord  Cottenham,  he  did  not  think  that  ground  a  solid  one, 
and  he  reversed  that  decision.  Now,  it  is  impossible  for  any  man, 
who  understands  the  bearings  of  such  cases,  not  to  feel  that  the 
doctrine  of  acquiescence  must,  in  most  of  these  cases,  lead  to  enor- 
mous difficulty,  because,  when  you  come  to  deal  with  individual 
members  who  are  demanding  equities  which  they  precluded  them- 
selves from  maintaining  by  their  own  acts,  you  may  find  this  diffi- 
culty arising  at  almost  every  step,  that  individual  members  of  this 
one  partnership  may  be  bound  by  particular  acts,  qud  partners,  by 
which  the  general  body  would  not  be  bound.  However,  I  do  not 
feel  that  I  am  embarrassed  by  that  in  this  case,  because  I  am  of 
opinion  that  the  extraordinary  general  meeting  was  not  called  with 
sufficient  and  explicit  notice  to  enable  them  to  do  the  act.  I  am 
of  opinion  that  the  general  meeting  had  not  the  power  to  do  that 
act  itself,  and  therefore  no  supposed  confirmation  of  the  act  could 
give  validity  to  it;  and  I  am  also  of  opinion  that  the  resolution 
passed  at  that  general  meeting  did  not  extend  to  this  case.  Then, 
upon  the  merits  of  the  case,  I  am  clearly  of  opinion  that  this  is  a 
transaction  which  ought  not  to  prevail.     I  make  no  imputation  upon 
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the  gentleman  who,  unfortunately,  is  still  to  be  a  contributory.  I 
have  no  doubt  of  his  bona  fides.  I  have  no  doubt  that,  in  his  view, 
it  was  a  real  transaction,  and  free  from  all  cavil,  or  fraud,  or  contri* 
vance ;  but  it  is  an  improper  transaction ;  it  was  a  dealing  to  allow  a 
certain  number  of  persons,  who  had  the  command  of  money,  to 
escape  from  further  liability  at  the  expense  of  their  copartners,  and 
contrary  to  the  express  provision  of  the  deed  under  which  they  were 
all  acting.  I  therefore  think  that  the  Vice- Chancellor  upon  the 
second  view, — that  is,  on  this  case,  which  I  hold  not  to  be  dis- 
tinguishable from  MorgavCs  case^ — came  to  a  right  conclusion;  and 
therefore  I  must  dismiss  this  petition,  and  I  am  afraid  with  costs. 

Petition  dismissed,  with  costs. 


In  re  The  Northern  Coal-Minino  Company,  ex  parte  Blakeley's 

Executors.^ 

Jane  12  and  14, 1851,  and  Febmary  26, 1852. 

Contributory — Deceased  Partnet^s  Estate  —  Profit  and  Loss. 

Under  the  deed  of  settlement  of  a  joint-stock  company  it  was  provided  that  the  personal 
liability  of  a  partner  was  not  to  c^ase  until  a  complete  transfer  of  his  shares  was  made, 
and  that  the  executors  of  a  deceased  partner  should  not  be  proprietors  of  his  shares  un> 
til  they  had  complied  with  the  formalities  imposed  upon  them  by  the  deed,  and  until 
then  they  should  not  be  entitled  to  receive  the  dividends  and  profits  doe  on  the  shares. 
A  partner  died,  having  appointed  executors  of  his  will,  but  they  neither  transferred  the 
testator's  shares,  nor  complied  with  the  formalities  of  the  deed  to  make  themselves 
proprietors :  — 

Hdd^  affirming  the  dedsion  below,  that  the  estate  of  the  testator  continued  liable  to  con- 
tribute towiffds  partnership  debts  incurred  subsequent  to  his  death. 

Semble,  although  that  right  to  receive  dividends  subsequent  to  the  death  of  the  partner  was 
in  suspense,  yet  the  right  to  the  profits,  and  with  that  a  liability  to  contribute  to  losses, 
was  incident  to  the  right  to  the  shares.    Per  Lord  Tsuso  and  Lokd  Lakodalb. 

This  was  a  motion  by  way  of  appeal  from  an  order  of  the  late 
Master  of  the  Rolls,  made  upon  the  motion  of  the  executors  of  one 
William  Rix  Blakeley,  deceased,  who  at  the  tiftie  of  his  death  was  a 
shareholder  in  the  above  company,  whereby  his  lordship  refused  to 
restrict  the  liability  of  the  executors  to  contribute  to  the  debts  of  the 
company  at  the  time  of  the  testator's  decease.  The  material  clauses 
of  the  deed  of  partnership  are  stated  in  the  Lord  Chancellor's  judg- 
ment. It  appeared  that  nothing  was  done  subsequently  to  the  death 
of  the  testator  which  could,  according  to  the  terms  of  the  partnership 
deed,  have  transferred  the  proprietorship  of  the  shares  to  the  execu- 
tors, or  to  any  other  person.  The  facte  of  the  case  are  more  fully 
stated  in  the  previous  report,  before  the  Master  of  the  Rolls,  14  Jur. 
1055. 

Walpokj  WiUcocky  and  Craiff,  in  support  of  the  motion,  contended 

1  16  Jur.  209. 
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that  the  question  here  was,  not  whether  the  estate  of  the  testator  was 
liable  to  creditors  of  the  company  for  debts  incurred  subsequent  to 
his  death,  but  whether  it  was  liable  as  between  the  partners  inter  se  ; 
Fenwick^s  case^  1  De  G.  &  S.  657 ;  13  Jur.  204 ;  Afigas^s  case^  Id, 
560 ;  Id.  76 :  that,  according  to  the  terms  of  the  deed  of  settlement, 
this  liability  did  not  extend  beyond  the  death  of  the  shareholder,  ex- 
cept to  the  extent  of  unpaid  calls :  that  it  was  clear  that  the  estate 
of  the  deceased  shareholder  would  not  be  entitled  to  profits  after  his 
death,  unless  there  was  a  transfer  to  his  executors,  which  there  had 
not  been  here ;  and  that  it  would  be  monstrous  to  say,  that  though 
the  estate  could  derive  no  future  profits  from  the  concern,  yet  it 
might  be  liable  to  future  loss.  [Lord  Chancellor.  Would  it  be 
equitable  that  the  executors  should  not  be  liable,  and  yet  that  they 
should  have  the  power  of  standing  by  and  waiting  to  see  whether 
the  concern  was  likely  to  turn  out  a  good  or  a  bad  one,  and  if  a 
good  one,  then  calling  for  a  transfer,  and  taking  the  benefit  of  the 
retrospective  gains  ?]  By  the  death  of  the  proprietor  the  partnership 
ceased  as  to  him,  and  his  executors  could  not  be  compelled  to  go  on 
with  the  trade,  although  he  had  contracted  for  them  to  do  so.  OraW" 
shay  V.  Mauley  1  Swanst  495;  Downs  v.  Collins^  6  Hare,  418. 

JR.  Palmer  and  W.  T.  S.  Daniel^  for  the  oifficial  manager.  The 
other  side  admit  the  liability  of  the  estate  of  a  deceased  partner  up 
to  the  full  amount  of  the  capital,  although  the  necessity  for  that  capi- 
tal might  arise  from  contracts  entered  into  after  the  death  of  the 
partner.  If  so,  what  becomes  of  the  argument,  that  death  determined 
the  authority  to  pledge  the  credit  of  the  company  ?  It  is  clear,  trora 
the  terms  of  the  deed,  that  the  liability  continues  until  a  proper 
transfer  is  made  to  another  person ;  and  the  right  to  receive  interme- 
diate profits  is  only  suspended,  the  right  to  them  remains.  The  23d 
clause  is  inferentially  in  our  favor ;  it  shows  that  the  deed  contem- 
plated that  there  would  be  no  interval  during  which  the  shares  would  • 
not  be  represented.  It  is  not  sought  to  extend  the  term  of  the  part- 
nership ;  therefore  Orawshay  v.  Maule  has  no  application.  The  origi- 
nal term  was  to  be  for  forty  years. 

Craigy  in  reply. 

February  26.  Lord  Truro,  L.  C.  This  is  an  appeal  from  a 
decree  of  the  late  Master  of  the  Rolls,  relating  to  the  liability  of  Ed- 
ward Blakeley  and  Mary  Elizabeth  Blakeley,  as  executors  of  William 
Rix  Blakeley,  a  proprietor  of  certain  Shares  in  the  Northern  Mining 
Company,  in  respect  of  debts  incurred  by  the  company  since  his 
death.  This  company  was  constituted  by  a  deed  of  settlement  dated 
the  1st  of  June,  1838,  whereby  each  party  whose  name  was  subscribed 
covenanted  with  the  others  in  manner  in  the  several  articles  therein 
mentioned.  This  partnership,  although  (by  reason  of  the  great  num- 
ber of  partners,  and  of  the  power  of  each  partner  to  transfer,  with 
the  consent  of  the  directors,  his  interest  in  the  partnership,)  it  varies 
firom  the  case  of  an  ordinary  partnership,  stiU  the  partners,  and  their 
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lepresentatives,  as  in  all  other  partnerships,  must  be  regulated  and 
governed  by  the  contract  into  which  they  have  entered.  The  only 
articles  in  the  deed  of  partnership  which  seem  to  be  material  to  the 
determination  of  the  question  in  this  case  are  the  following.  By  the 
3d  article  the  company  was  to  continue  for  forty  years,  unless  pre- 
viously dissolved  under  the  power  therein  contained.  By  the  6th  arti- 
cle all  the  estates,  property,  and  effects  of  the  company  were  to  be 
deemed  personal  estate,  and  the  shares  therein  of  deceased  proprietors 
were  to  belong  to  their  personal  representatives.  By  the  14th  article 
the  registered  proprietors  were  to  be  deemed  the  absolute  and  sole 
beneficial  owners.  The  16th  article  is  in  the  following  terms:  — 
"  That  the  executors,  administrators,  and  legatees  of  deceased  propri- 
etors, and  the  husbands  o£  female  proprietors,  shall  never  be  deemed 
or  considered  as  proprietors,  in  respect  of  shares  in  the  said  copart- 
nership held  by  them  in  any  of  those  capacities,  until  they  shall  be 
duly  admitted  as  proprietors,  in  pursuance  of  the  provision  of  these 
presents."  The  17th  and  18th  articles  render  it  necessary  that  there 
should  be  a  notice  given  by  the  party,  an  approval  by  the  dlrectorsi 
and  a  production  of  probate,  letters  of  administration,  marriage  re- 
gister, or  assent  of  executors,  as  the  case  might  be.  The  19th  article 
is  as  follows :  —  "  That  when  any  executor,  administrator,  or  legatee 
of  any  deceased  proprietor,  or  the  husband  of  any  female  proprietor, 
shall  be  admitted  as  a  proprietor,  he  shall  at  the  time  of  his  admis- 
sion execute  these  presents,  or  some  other  deed  or  deeds,  in  a  form  to 
be  prescribed  from  time  to  time  by  the  directors  of  the  said  company, 
whereby  he  shall  become  subject  to  all  payments  and  liabilities,  and 
to  the  observance  of  all  such  covenants,  provisions,  rules,  and  regula- 
tions as  the  original  proprietor  of  such  shares  would  have  been  sub- 
ject or  liable  to  in  case  he  or  she  had  continued  to  hold  the  same ; 
and  immediately  after  the  execution  of  these  presents,  or  of  such 
other  deed,  (but  not  befoi-e,)  he  or  she  shall  become  a  proprietor  in 
respect  of  such  shares  as  aforesaid."  By  the  20th  article  the  execu- 
tor, &c.,  upon  becoming  a  propjrietor,  (but  not  before,)  shall  be  enti- 
tled to  receive  the  dividends  and  profits  due  on  the  shares.  The  23d 
article  provides,  that  upon  executors  being  approved  and  accepted  as 
proprietors,  &c.,  the  testator's  shares  are  to  be  transferred,  and  by  the 
deed  of  transfer  the  executors  are  to  subject  themselves  to  all  the  lia- 
bilities to  which  the  former  proprietors  would  have  been  subject  if 
the  former  proprietors  had  continued  proprietors.  By  the  25th  arti- 
cle, where  the  directors  shall  not  approve  of  the  proposed  assignee  or 
new  proprietor  of  the  shares  of  any  deceased  proprietor,  &c.,  the  com- 
pany shaD  become  the  purchaser  upon  the  terms  therein  mentioned. 
The  26th  article  provides,  that  whenever  any  shares  in  the  said  co- 
partnership shall  be  vested  in  a  new  proprietor,  or  when  the  company 
shall  become  buyers  thereof,  then  (but  not  before)  all  future  liability 
of  the  previous  proprietor  shall  be  discharged.  And  by  the  111th  ar- 
ticle the  word  "  proprietor "  is  defined  to  mean  an  owner  of  a  share 
or  shares  in  the  company  who  has  executed  the  deed  of  settlement,  or 
some  other  deed  for  the  govern|nent  of  the  company. 

No  act  was  done  to  substitute  the  personal  liability  of  the  execu- 
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tors,  or  of  any  other  person  for  that  which  was  the  personal  liability 
of  the  testator  in  his  lifetime.  The  Master  to  whom  it  was  referred 
to  wind  up  the  affairs  of  the  company,  placed  the  executors  in  the 
list  of  contributories,  upon  which  a  motion  was  made  before  Lord 
Langdale,  that  the  list  might  be  amended  by  restricting  the  liability 
of  the  executors  to  the  debts  which  were  owing  by  the  company  at 
the  time  of  the  testator's  decease.  But  his  lordship  refused  the  mo- 
tion, and  in  stating  his  reasons  he  observed,  "  The  result  of  the  pro- 
visions of  this  deedf  is,  that  the  shares  of  a  deceased  proprietor  belong 
to  his  executors,  and  in  a  sense  the  executors  become  the  owners 
of  the  shares,  but  they  are  not,  within  the  meaning  of  the  deed,  propri- 
etors of  shares,  nor  personally  subject  to  the  liabilities  annexed  there- 
to, until  they  have  been  accepted  as  transferees,  and  a  transfer  has 
been  made  to  them.  The  executors  being,  in  a  sense,  warranted  by 
the  deed,  the  owners,  although  not  the  proprietors  of  the  shares  of  a 
deceased  proprietor,  are,  subject  to  the  approbation  of  the  directors, 
which  is  made  necessary,  entitled  to  require  a  transfer  of  the  shares 
to  themselves  or  a  vendee,  and  may  assent  to  a  transfer  to  a  legatee. 
Now,  although  it  is  provided  that  no  one  has  a  right  to  receive  pro- 
fits until  a  transfer  of  the  shares  has  been  made,  and  a  new  personal 
liability  has  been  thereby  created,  yet  I  consider  it  to  be  clear,  that 
if  profits  do  accrue  during  the  interval  between  the  testator's  death 
and  the  creation  of  such  liability,  such  accrued  profits  must,  on  the 
transfer,  become  payable  to  the  transferror  or  transferree,  as  may  be 
agreed  between  them The  shares  do  not  survive  as  in  ordi- 
nary cases ;  and  because  they  do  not  survive,  but  are  expressly  de- 
clared to  belong  to  the  personal  estate  of  the  deceased  proprietor, 
they  must,  I  think,  belong  to  it,  or  form  part  of  it,  subject  to  the 
incidents  attending  the  possession  of  a  portion  of  the  capital  or 
assets  of  the  partnership  under  the  management  of  the  directors,  as 
provided  for  by  the  deed ;  and  if  profits  or  losses  arise,  I  think  that  a 
right  to  a  share  of  the  profits,  and  with  that  a  liability  to  contribute 
a  share  of  the  losses,  are  necessarily  incident  to  the  shEires  themselves, 
or  to  the  right  to  the  shares."  There  appears  to  be  no  authority 
applicable  to  the  present  case,  but  upon  principle  I  agree  with  the 
opinion  of  the  Master  of  the  Rolls.  The  effect  of  the  articles  I  have 
referred  to  is,  that  no  proprietor  of  shares  shall  ever  be  discharged 
from  his  responsibility  to  the  company  until  some  other  proprietor 
shall  have  been  substituted  under  the  same  liability  as  attached  to 
the  original  proprietor.  In  the  case  of  a  deceased  proprietor,  the 
profits  which  may  attach  to  the  shares  are  not  to  be  payable  until  a 
new  proprietor  is  substituted;  but  as  soon  as  the  new  proprietor  has 
assumed  the  responsibilities  to  which  the  deceased  proprietor  was  sub- 
ject, such  profits  become  payable ;  and  the  deceased's  estate  being 
entitled  to  the  profits  accruing  between  the  time  of  his  death  and  the 
substitution  of  a  new  proprietor  in  his  stead,  it  is  expressly  declared 
by  the  26th  article  that  the  liability  of  the  estate  of  the  deceased 
proprietor  shall  cease  and  be  discharged,  (but  not  before.)  The  facts 
of  the  present  case  are  very  simple  :  a  proprietor  of  shares  has  died, 
and  no  new  proprietor  has  been  substituted  in  his  stead.      The  ques- 
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tion  is,  whether  the  liability  to  which  the  deceased  proprietor  would 
have  been  subject  had  he  lived,  has  been  determined  by  the  sub- 
stitution of  a  new  proprietor  in  his  stead.  It  seems  to  me  that 
the  case  is  expressly  provided  for.  The  appellants  are  not  chafed 
as  proprietors,  but  as  owners,  in  their  representative  character,  of 
certain  shares ;  and  as  the  articles  of  partnership  give  to  the  estate 
of  the  deceased  proprietor  the  benefit  of  all  such  profits  as  may 
accrue  up  to  the  time  of  a  new  proprietor  being  substituted,  so 
it  is  consistently  provided  that  the  liability  of  the  estate  shall  be 
continued  up  to  the  same  period.  It  is  true  the  profits  are  not  pre- 
sently payable,  but  they  may  be  obtained  at  the  option  of  the  repre- 
sentatives, who  may  sell  the  shares,  with  the  increased  value  arising 
from  the  profits  held  in  suspense,  or  may  themselves  obtain  them  by 
becoming  proprietors.  And  it  is  no  valid  objection  to  urge  that  the 
directors  have  an  arbitrary  discretion  in  the  admission  of  proprietors, 
because,  in  case  of  their  refusal  they  are  bound  to  become  the  buy- 
ers on  the  part  of  the  company,  upon  terms  evidently  importing  the 
current  value  ^  that  is,  the  average  of  the  price  of  the  ten  last  pre- 
ceding transfers  of  shares  by  proprietors. 

Motion  refused^  without  costs. 


HoLLiDAY  V,  Overton.' 

Febraary  14  and  21,  and  March  80, 1852. 

Will —  Testamentary  Appointment —  Words  of  Limitation  necessary 

to  create  a  Fee  in  equitable  Estate. 

"Bj  a  marriage  settlement  certain  real  and  personal  property  belonffing  to  the  wife  was  con- 
veyed Co  trustees,  upon  trust  to  pay  the  income  to  the  wiie  for  lire ;  and  after  her  decease, 
in  trust,  for  such  persons  and  in  such  manner  as  the  wife,  "  in  and  by  her  last  will  and 
testament,  or  instrument  testamentary,  or  in  the  nature  of  a  will,  in  writing,  to  be  signed 
and  published  by  her  in  the  presence  of  three  or  more  credible*  witnesses,  upon  testament- 
ary considerations  only,  during  her  intended  coverture,  should  direct  or  appoint:  **  — 

Hdd^  that  the  words  "  during  her  intended  coverture  "  applied  to  the  whole  clause ;  and  that 
an  appointment  made  by  mo  wife  af^r  the  death  of  the  husband  was  an  invalid  execution 
of  the  power. 

By  the  same  marriage  settlement  the  settled  estates  were,  in  default  of  appointment,  limited 
in  trust  for  the  children  of  the  wife,  equally  to  be  divided  between  them  as  tenants  in 
common,  and  not  as  joint  tenants : — 

Hdd,  that  in  default  of  appointment,  the  children  took  only  life  estates,  there  being  no  words 
of  limitation. 

This  was  a  claim  filed  by  Mary  Henry  Holliday,  widow,  Julia 
Henry  Oukama,  widow,  and  Laura  Henry  Heathcote,  spinster,  three 
of  the  children  of  a  Mrs.  Drayton  by  a  former  mairiage,  against  the 
trustees  of  the  settlement  made  on  her  marriage  with  Mr.  !Drayton, 
and  Richard  Wenman  and  Sabina  Henry  his  wife,  Ann  Heathcote, 
widow,  Alfred  Spencer  Heathcote,  Henry  Kuckenthal,  Henry  Philip 
Kuckenthal,  and  Charles  Wenman,  for  the  purpose  of  establishing 

1 16  Jur.  346. 
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the  validity  of  the  execution  of  Mrs.  Drayton,  in  favor  of  the  plain- 
tifid  and  the  said  defendant,  Sabina  Henry  Wenman,  who  was  one 
other  of  the  children  of  the  said  former  marriage,  of  a  power  of  ap- 
pointment contained  in  the  settlement.  By  the  settlement,  dated  the 
23d  September,  1835,  made  on  the  marriage  of  the  mother  of  the 
plaintiffs  with  Mr.  Drayton,  certain  real  estates,  the  property  of  Mrs. 
Drayton,  and  also  certain  personal  property,  also  belonging  to  Mrs. 
Drayton,  were  respectively  conveyed  and  assigned  to  Thomas  Ven- 
tom,  his  heirs,  executors,  administrators,  and  assigns,  upon  trust,  after 
the  solemnization  of  the  then  intended  marriage,  and  after  making 
the  payments  therein  mentioned,  to  pay  the  rents,  issues,  and  profits 
of  the  said  real  estate,  and  the  interest,  income,  and  annual  profits  of 
the  said  trust  funds,  "  to  the  said  Mary  Drayton  during  her  natural 
life,  for  her  separate  use  and  benefit,  without  power  of  anticipation ; 
and  from  and  after  the  decease  of  the  said  Mary  Drayton,  then  to 
stand  seized  and  possessed  of  the  said  premises,  in  trust  to  and  for 
such  person  or  persons,  and  to  and  for  such  trusts,  intents,  ends,  and 
purposes,  and  in  such  manner  respecting  the  same,  and  of  all  and 
every  part  thereof,  as  the  said  Mary  Drayton,  in  and  by  her  last  will 
and  testament,  or  instrument  testamentary,  or  in  the  nature  of  a  will, 
in  writing,  to  be  signed  and  published  by  her  in  the  presence  of  three 
or  more  credible  witnesses,  upon  testamentary  considerations  only, 
during  the  intended  coverture,  should  direct  or  appoint;  and  for  want 
and  in  default  of  such  last^mentioned  direction  or  appointment,  or  as 
to  so  much  and  such  part  of  the  said  premises  whereof  no  complete 
direction  or  appointment  should  have  been  made,  in  trust  for  the 
children  of  the  said  Mary  Drayton,  equally  to  be  divided  between 
them,  share  and  share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants."  By  virtue  of  a  power  contained  in  the  said  indenture,  the 
defendant  William  Overton  was  appointed  a  joint  trustee  of  the  said 
indenture  with  the  defendant  Thomas  Ventom.  There  was  never  any 
issue  of  the  said  marriage ;  and  some  time  afterwards  Mr.  Drayton 
died,  leaving  Mrs.  Drayton  surviving.  After  the  decease  of  Mr.  Dray- 
ton, Mrs.  Drayton,  in  exercise  of  the  power  given  by  the  said  indent- 
ure of  settlement,  duly  made,  signed,  cmd  published  her  last  will  and 
testament,  in  writing,  in  the  presence  of  three  credible  witnesses, 
which  will  bore  date  the  13th  November,  1845 ;  and  she  thereby,  after 
revoking  all  wills  and  testamentary  dispositions  theretofore  made  by 
her  in  exercise  of  the  power  reserved  to  her  by  the  said  indenture  of 
settlement,  and  of  all  other  powers  and  authorities  enabling  her  in 
that  behalf,  gave,  devised,  bequeathed,  and  appointed  as  follows — 
that  is  to  say,  she  gave,  devised,  and  bequeathed  all  and  every  of  her 
estate  and  effects,  real  and  personal,  and  of  what  nature  or  Idnd  so- 
ever, unto  and  for  the  use  of  her  daughters,  the  plaintiffs  Mary  Henry 
Holliday,  Julia  Henry  Oukama,  and  Laura  Henry  Heathcote,  and 
the  said  defendant  Sabina  Henry  Wenman,  their  respective  heirs, 
executors,  and  assigns,  as  tenants  in  common,  with  this  exception, 
that  in  consideration  of  her  daughter  Mary  Henry  Holliday  having 
had  the  sum  of  500/.  left  io  her  by  the  said  testatrix  Mary  Drayton's 
late  brother,  it  was  her,  the  said  testatrix's,  wish  and  desire  that  the 
said  plaintiff  Mary  Henry  Holliday  should  receive  500L  less  than  any 
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of  her  sisters  therein  above  enumerated.  And  the  said  testatrix 
thereby  nominated  and  appointed  the  said  William  Overton,  and 
Thomas  Haywood,  of  Maiden-lane,  Cheapside,  London,  executors  of 
her  said  will  Mrs.  Drayton  died  on  the  16th  May,  1848,  without 
having  ever  married  again,  and  without  having  in  any  manner  re- 
voked or  altered  her  said  will,  which  was,  on  the  16th  November, 
1848,  duly  proved  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury,  by  the  executors  therein  named.  During  the  life  of  Mrs. 
Drayton  the  rents  and  income  of  the  trust  estates  and  premises  were 
paid  to  Mrs.  Drayton;  but  after  her  death  the  defendants  Thomas 
Ventom  and  William  Overton  disputed  the  title  of  the  plaintiffs  and 
the  said  defendant  Sabina  Henry  Wenman  to  the  said  trust  estates, 
contending  that  the  said  Mary  Drayton  had  no  power,  under  the  limits 
ation  in  that  behalf  contained  in  the  said  indenture  of  settlement,  to 
appoint  the  settled  trust  estate  by  a  will  executed  by  her  after  the 
death  of  her  husband,  and  that  therefore  the  said  trust  fund  was 
divisible  amongst  all  her  children,  as  in  default  of  appointment  The 
plaintifTs  accordingly  filed  this  claim  for  the  purpose  of  establishing 
the  validity  of  the  appointment  The  only  children  that  Mrs.  Dray- 
ton had  ever  had  were  six  children  by  her  former  marriage,  viz.  the 
three  plaintiffs,  the  said  defendant  Sabina  Wenman,  Henry  Spen- 
cer Heathcote,  deceased,  and  Caroline  Henry  Kuckenthal,  also  de- 
ceased. Henry  Spencer  Heathcote  died  on  the  21st  April,  1844, 
intestate  as  to  his  real  estate,  leaving  the  defendant  Alfred  Spencer 
Heathcote  his  heir  at  law,  and  having  appointed  his  wife,  the  defend- 
ant Ann  Heathcote,  his  executrix.  Caroline  Henry  Kuckenthal,  the 
remaining  child,  died  on  the  6th  June,  1826,  intestate,  leaving  the 
defendant  Henry  Philip  Kuckenthal,  her  husband,  and  the  defendant 
Henry  Kuckenthal,  her  heir  at  law,  her  surviving.  Letters  of  admi- 
nistration to  the  said  Sabina  Henry  Wenman  were  granted  to  the 
defendant  Charles  Wenman.  It  appeared  that  Mrs.  Drayton  had,  in 
the  lifetime  of  her  husband,  in  pursuance  of  her  power  of  appoint- 
ment, duly  executed  a  will  or  testamentary  appointment,  dated  the 
24th  January,  1832,  and  also  a  codicil  thereto,  dated  the  11th  April, 
1843,  which  said  will  and  codicil  were  duly  executed  and  attested  as 
required  by  the  statute ;  and  she  thereby  appointed  all  the  said  trust 
estates  and  premises  unto  and  amongst  the  said  plaintiffs  and  the 
said  defendant  Sabina  Henry  Wenman,  in  the  same  manner  as  she 
appointed  the  same  by  her  will  of  the  13th  November,  1846 ;  and  the 
said  will  and  codicil  were, in  existence,  unrevoked  and  uncancelled, 
at  and  after  the  death  of  her  husband,  Mr.  Drayton ;  but  having  been 
advised,  that,  in  consequence  of  the  husband  of  the  plaintifi  Julia 
Henry  Oukama  being  one  of  the  attesting  witnesses  to  the  will  of 
the  24th  January,  1832,  the  said  Julia  Henry  Oukama  could  derive  no 
benefit  therefrom,  she  destroyed  the  will  and  codicil  so  made  by  her 
in  her  husband's  lifetime,  and  executed  the  will  of  the  13th  November, 
1845,  which  was  to  the  same  effect  as  the  will  and  codicil  which  she 
had  so  destroyed.  The  plaintiffs  prayed  a  declaration  that  the  will 
or  testamentary  appointment  of  the  13th  November,  1845,  was  a 
valid  execution  of  the  power  of  appointment  given  to  Mrs.  Drayton 
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in  and  by  the  said  indenture  of  settlement  of  the  23d  September, 
1625 ;  and  that  the  said  plaintiffs  and  the  defendant  Sabina  Henry 
Wenman,  or  she  and  her  husband  in  her  right,  might  be  declared  to 
be  entitled  in  equity  to  the  trust  estate,  moneys,  funds,  and  premises 
comprised  in,  and  conveyed  and  assigned  by,  the  said  indenture  of 
settlement,  and  to  the  rents  and  profits,  interest,  dividends,  and  an- 
nual proceeds  thereof  accrued  due  since  the  death  of  the  testatrix, 
Mrs.  Drayton. 

Lloyd  and  Speedy  for  the  plaintiffs.  The*question  will  depend  on 
this,  whether  the  power  of  appointment  could  be  exercised  after  the 
determination  of  the  coverture.  The  property  was  the  property  of 
the  wife.  She  was  a  widow,  and  had  children  by  her  former  hus- 
band. In  the  recitals  there  was  no  reference  as  to  the  time  during 
which  the  appointment  was  to  be  executed.  The  testamentary  con- 
siderations mean  considerations  of  pure  bounty.  She  was  not  to 
give  a  bond,  or  enter  into  any  contract  for  sale.  After  the  coverture 
she  might  do  exactly  what  she  pleased.  The  object  of  Mrs.  Drayton 
was  to  protect  herself  from  her  husband.  [They  cited  Onions  v. 
Ti/rer,  1  P.  Wms.  343,  345.] 

Roundel!  Palmer  and  Sheffield^  for  the  defendants  Richard  Wen- 
man  and  wife,  and  Charles  Wenman.  To  construe  this  will  properly, 
you  must  divide  the  passage  at  the  word  ^  or."  There  are  two  dis- 
tinct modes  of  appointment  —  first,  by  will;  secondly,  by  instrument 
testamentary,  or  in  the  nature  of  a  will,  in  writing,  to  be  signed  and 
published  by  her  in  the  presence  of  three  or  more  credible  witnesses, 
upon  testamentary  considerations  only,  during  the  coverture.  A  will 
executed  during  coverture  is  not  properly  a  wul,  but  is  a  testamentary 
instrument.  The  direction  as  to  three  witnesses  has  respect  to  the 
testamentary  instrument.  The  law  required  the  will  to  be  attested  by 
three  witnesses. 

RoMiLLY,  M.  R.,  (without  hearing  counsel  for  the  other  defendants,) 
said.  I  have  no  doubt  upon  this  point  It  would  be  contrary  to  all 
principle  to  make  a  distinction  between  the  two  modes  of  appoint- 
ment The  words  "during  the  coverture"  were  intended  to  be 
applied  to  the  whole  clause.  It  appears  to  me  that,  consistently  with 
all  rules  of  construction,  I  cannot  restrict  it  to  the  latter  part  of  the 
clause ;  I  cannot,  from  any  considerations  of  inconvenience,  put  that 
construction  upon  it  I  entertain  no  doubt  that  the  power  of  ap- 
pointment has  not  been  exercised.  There  must  be  a  declaration  that 
there  has  been  no  execution  of  the  power,  and  an  inquiry  as  to  who 
have  received  the  rents. 

February  21.  The  cause  came  on  again  this  day  upon  the  ques- 
tion as  to  who  were  the  parties  entitled  in  default  of  appointment ; 
the  counsel  for  the  plaintiffs  and  the  defendants  Richard  Wenman 
and  Sabina  Henry  his  wife  contending,  that  inasmuch  as  the  limita- 
tion to  the  children  of  Mrs.  Drayton  in  default  of  appointment  was 


COURTS   OF  CHANCERY,  1852.  179 


Holliday  v.  Overton. 


without  words  of  limitation,  nothing  but  a  life  estate  passed  to  theiUi 
and  that  subject  to  that  life  estate  the  fee  was  vested  in  Mrs.  Dray- 
ton, and  would,  therefore,  pass  under  the  devise  in  her  will  to  the 
plaintiiTs  and  the  defendants,  Richard  Wenman  and  his  wife. 

AmphUtty  for  the  defendants,  Ann  Heathcote  and  Alfred  Spencer 
Hcathcote.  Before  the  Statute  of  Uses  a  fee  in  a  use  might  be  raised 
without  words  of  limitation.  After  the  statute  it  was  determined 
that  the  common  law  rule  should  apply  to  uses.  Shep.  Touch.  521, 
532.  Before  the  statute  the  words  in  this  case  would  have  given  a 
fee.  Shelley's  case^  1  Rep.  100.  But  whatever  the  rule  may  be,  if 
the  court  finds  a  contract  between  the  parties  for  a  valuable  consider- 
ation, and  that  the  intention  of  the  parties  was  thgit  a  fee  should  pass, 
the  court  will  give  effect  to  that  contract.  If  the  estates  were  legal 
it  might  be  necessary  to  rectify  the  deed ;  but  here  it  is  a  mere  decla- 
ration of  trust.  Here  the  intention  is  apparent  from  the  recital — 
that  the  intention  was  to  pass  the  whole  fee.  The  children  of  the 
first  marriage  are  within  the  consideration  of  the  settlement  on  the 
second  marriage.  Newstead  v.  SearleSy  1  Atk.  2&1.  (He  also  cited 
Moore  v.  Cleghorfij  10  Beav.  423 ;  s.  c.  on  appeal,  12  Jur.  591 ;  Chal- 
lenger  v.  S/iepherdj  8  T.  R.  597 ;  and  KnigU  v.  Selby^  3  Scott's  N. 
R.  409.) 

Lloydy  in  reply.  The  argument  on  the  other  side  is,  that  a  differ- 
ent rule  of  construction  applies  to  equitable  estates  from  that  which 
applies  to  legal  estates.  This  is  not  so.  As  to  the  argument  on  the 
ground  of  the  intention  of  the  parties,  that  is,  in  truth,  no  more  than 
stating  the  equity  which  the  parties  have  to  have  the  settlement  rec- 
tified. The  question  turns  upon  the  recitals  in  the  deed,  and  whether 
the  parties  are  competent  to  raise  the  point.  The  children  were  no 
parties  to  the  deed.  In  order  to  ascertain  the  estate  you  must  look 
at  the  trusts  of  the  deed.  The  cases  cited  are  all  under  wills ;  there 
is  not  a  single  c^se  upon  a  deed.  The  same  rules  of  construction  do 
not  apply  to  transactions  inter  vivos  as  to  wills.  The  next  question 
is,  whether  the  parties  could  insist  upon  the  rectification  of  this  deed 
on  the  footing  of  contract.  Though  there  is  a  moral  obligation  on 
the  father  to  provide  for  the  children,  that  has  not  been  extended  to  the 
mother,  and  a  meritorious  consideration  is  not  sufficient  Newstead 
v.  Searles,  1  Atk.  264,  would  not  be  supported  at  the  present  time. 

[RoMiLLY,  M.  R.  That  case  was  cited  in  Johnson  v.  Legard,  Turn. 
&  R.  281.] 

The  children  were  no  parties  to  the  agreement,  and  they  do  not 
come  within  the  marriage  consideration. 

[RoMiLLY,  M.  R.  Lord  Hardwicke  seems  to  have  decided  that  they 
were.     In  Johnson  v.  Legard  the  parties  were  nephews  and  nieces.] 

RoMiLLY,  M.  R.,  took  time  to  consider  his  judgment. 

March  30.  Romilly,  M.  R.  In  this  cause  I  reserved  my  judgment 
on  one  point  only.     The  question  originally  raised  by  the  claim  waa, 
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whether  the  power  given  to  the  wife  was  one  which  could  be  exe- 
cuted by  her  when  not  under  coverture ;  and  I  am  of  opinion  that 
the  words  of  the  deed  limited  the  exercise  of  the  power  to  the  period 
of  coverture.  But  in  the  course  of  the  argument  it  appeared  that  the 
gift  over  in  default  of  appointment  was  in  these  words — namely,  "  in 
trust  for  the  children  of  Mary  Heathcote,  equally  to  be  divided  be- 
tween them,  share  and  share  alike,  as  tenants  in  common,  and  not  as 
joint  tenants,"  and  not  containing  any  words  of  inheritance;  and 
which,  therefore,  according  to  the  ordinary  rule  of  construction  in  such 
cases,  would  have  restricted  the  interest  taken  by  the  children  to  life 
interests.  The  claim  stood  over  for  the  purpose  of  Mr.  Amphlett  con- 
sidering whether  any  distinction  could  be  found,  in  the  circumstances 
of  this  case,  to  alter  or  prevent  the  application  of  the  general  rule; 
and  accordingly  several  arguments  and  authorities  were  adduced  for 
this  purpose ;  but,  after  an  attentive  consideration  of  them,  I  am  of 
opinion  that  they  do  not  affect  this  case.  It  was  first  endeavored  to 
bring  this  case  within  the  rule  which  applies  to  executory  instruments, 
on  the  ground  that  this  was  a  contract  to  convey  the  fee,  and  that  the 
children  were  purchasers  within  the  contract.  There  is,  however, 
nothing  executory  in  the  frame  of  this  instrument ;  it  is,  to  all  intents, 
a  deed  executed,  and  which  does  not  require  any  further  or  additional 
instrument  to  give  it  validity  or  force.  It  was  further  contended,  that, 
upon  the  true  construction  of  this  instrument,  the  children  must  be 
considered  as  purchasers,  and  that,  being  purchasers,  this  gives  a  con- 
struction to  the  declaration  in  trust,  which  will  vest  the  fee  in  these 
children,  without  the  necessity  of  employing  any  words  of  inheritance 
for  this  purpose ;  and  Shepherd's  Touchstone  and  a  passage  in  Skel- 
ley^s  casCj  1  Rep.  100,  are  cited  to  establish  this  position.  The  pas- 
sage in  Shep.  Touch.  521,  522,  is  to  the  effect,  that  in  the  case  of  a 
purchaser  for  valuable  consideration,  and  a  declaration  of  the  use  to 
the  purchaser,  omitting  the  word  "  heir"  would  not  deprive  him  of  the 
fee.  The  passage  in  1  Rep.  100,  is  to  the  same  effect ;  it  refers  to  a 
case  where  the  words  of  the  instrument  are  governed  by  the  interest 
of  the  parties,  for  the  purpose  of  showing  that  a  use,  before  the  stat. 
27  Hen.  8,  was  merely  regarded  as  a  trust  It  is  to  this  effect — "that 
a  man  shall  not  have  a  fee-simple  by  a  feoffment  or  grant,  without 
these  words, '  his  heirs;'  and  yet  the  law  is  plain,  that  if  a  man  had, 
before  stat.  27  Hen.  8,  bargained  and  sold  his  land  for  money,  with- 
out these  words, '  his  heirs,'  the  bargainee  hath  a  fee-simple ;  and  the 
reason  is,  because,  by  the  common  law,  nothing  passeth  from  the  bar- 
gainor but  a  use,  which  is  guided  by  the  interest  of  the  parties,  which 
was  to  convey  the  land  wholly  to  the  bargainee ;  and  forasmuch  as 
the  law  intends  that  the  bargainee  paid  the  very  value  of  the  land, 
therefore  in  equity,  and  according  to  the  meaning  of  the  parties,  the 
bargainee  had  the  fee-simple,  without  these  words,  *  his  heirs,'  as  it  is 

held  in ."     And  then  he  refers  to  several  cases  in  the  Year  Book 

to  establish  that  proposition.  Undoubtedly,  if  these  children  men- 
tioned in  the  settlement  could  be  considered  as  purchasers  within  the 
meaning  of  the  words  employed  in  these  passages,  some  arguments 
might  be  founded  upon  these  authorities ;  but,  in  truth,  the  observa- 
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tion,  that  the  children  are  purchasers  within  the  meaning  of  the  set- 
tlement, does  not  advance  the  argument  a  single  step.  They  are  not 
purchasers  of  the  fee-simple,  or  of  any  estate  of  inheritance,  under 
any  contract ;  though  they  may  be  purchasers  within  the  considera- 
tion of  the  marriage  contract,  they  are  purchasers  only  of  such  interest 
as  the  settlement  gives  them ;  which  brings  it  back  to  the  former 
question,  namely,  what  the  interest  is  which  is  given  them  by  that 
settlement ;  and  this  is  a  mere  question  of  intention.  The  case  of  NeiO' 
stead  V.  Searles^  1  Atk.  264,  to  which  I  was  also  referred,  does  not 
advance  the  case  beyond  what  I  have  already  stated.  It  is  there 
attempted  to  control  the  effect  of  the  limitations  contained  in  the 
deed  by  force  of  the  recital  contained  in  the  earlier  part  of  the  deed ; 
but  even  if  this  were  admissible,  it  would  not  advance  the  argument, 
for  in  this  recital  there  is,  in  my  opinion,  nothing  leaning  to  the  con- 
clusion that  the  children  were  to  take  the  fee ;  on  the  contrary,  the 
recital  is  simply  of  the  purpose  of  making,  a  provision  for  the  children, 
upon  the  trusts  after  mentioned.  The  words  of  the  recital  are  these : 
—  "  And  after  her  decease,  for  the  further  purpose  of  making  of  the 
reversion" — there  is  some  error  in  the  copying  of  the  deed  —  "for 
making  of  the  reversion  and  principal  thereof  a  provision  for  the 
children  of  her  former  marriage,  subject  nevertheless  to  the  power  of 
appointment  on  the  part  of  the  said  Mary  Heathcote,  by  will  or  tes- 
tamentary instrument,  to  be  executed  in  manner  hereinafter  provided, 
upon  such  trusts,  and  with  and  under  and  subject  to  such  powers, 
provisos,  and  declarations,  as  hereinafter  contained" — that  is  to  say, 
the  recital  is  for  the  purpose  of  making  a  provision  for  the  children 
by  a  reversion  or  principal.  It  is  then  limited  upon  the  trusts  and 
according  to  the  provisions  and  declarations  contained  in  the  subse- 
quent part  of  tne  instrument  This  obviously  leaves  the  trusts, 
declarations,  powers,  and  provisions  to  be  construed  according  to  such 
import  as  the  court  shall  consider  to  be  the  true  import  to  be  applied 
to  these  words,  when  you  look  at  the  limitations  themselves.  The 
cases  of  ChaHeriffer  v.  Shepherdj  3  T.  R.  597;  Knight  v.  Selbj/j  3 
Scott's  N.  R.  409 ;  and  Moore  v.  Cleghom^  12  Jur.  691,  were  all  cases 
of  wills,  where,  upon  the  true  construction  of  the  words  of  the  will, 
the  court  held  that  the  fee  passed  to  the  devisee,  although  the  word 
"heirs"  was  omitted.  But  the  rules  applicable  to  the  construction  of 
wills  or  of  executory  instruments  are  not,  in  truth,  applicable  \o  the- 
present  case,  which  is  the  simple  case  of  a  deed  executed,  where  I. 
am  bound  by  the  strict  rules  which  are  applicable  to  a  case  of  that 
description ;  and  I  must  therefore  hold,  that  the  children  only  take  life 
estates  in  these  limitations  in  default  of  the  due  execution  of  the 
power.  I  am  very  much  disposed  to  believe  that  it  is  a  slip  in  making, 
the  settlement 
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December  £0  and  21, 1851,  and  'February  18, 1852. 

Usury  —  Pleading  —  Pendency  of  another  SuU. 

8.  mortgaged  certain  hereditaments  to  N.  for  75001,  and  Mb  equity  of  redemption  to  C.  for 
5000/.  li.  afterwards  agreed  to  take  a  transfer  of  both  mor^ges,  and  to  adTance  a  smn 
of  12,500/.  for  that  purpose,  at  interest  at  5/.  per  cent,  reducible  on  prompt  pa3rment  to  4L 

Ser  cent  The  transfer  of  the  first  mortgage  not  being  ready  to  bo  executed,  through  the 
efault  of  S.,  at  the  time  appointed,  L.  fulvanced  the  5000/.  at  once,  and  took  a  transfer  of 
the  second  mortgage ;  at  the  same  time  S.  signed  a  memorandum,  acknowledging  that  the 
remainder  of  the  money  was  ready,  (which  was  the  case,)  and  agreeing  that  interest  on  the 
first  mortgage,  when  transferred  to  L.,  should  run  as  from  the  date  of  that  agreement,  and 
that  the  deed  of  transfer  of  the  first  mortgage  should  bear  date  on  that  day.  The  deed  of 
transfer  of  the  fint  mortgage  was  not,  in  fact,  executed,  nor  the  7500/.  paid  orer  to  N., 
until  nearly  six  weeks  afterwards :  — 

Bddy  that  the  transaction  was  nerertheless  good  under  the  statute  of  Anne. 

SemUe^  a  transaction  not  void  in  the  first  instance,  and  from  which  the  borrower  has  the 
power  to  free  himself  by  the  payment  of  the  principal,  and  legal  interest,  within  a 
limited  time,  is  not  afterwards  to  be  avoided  because  the  borrower  cannot,  after  the  limited 
period,  free  himself  without  paying  more  than  5/.  per  cent 

A  foreclosure  bill  was  filed  by  the  testator,  in  which  two  successiro  motions  for  a  receiver 
were  refused,  one  of  them  with  costs.  The  testator  died.  His  executors  did  not  reviTe, 
but  filed  a  new  foreclosure  bill,  without  having  paid  the  costs  of  die  refused  motion :  — 

Hddf  that  they  were  at  liberty  to  do  so,  but  it  is  not  a  course  to  be  encouraged. 

Whether  an  abated  suit  can  be  pleaded  in  bar  to  another  suit  by  the  personal  representft- 
tives  of  the  plaintiff  in  the  first  suit,  queare  f 

If  a  defendant  disclaim  by  answer,  he  has  no  right  to  ask  for  his  costs. 

SemUe^  if  a  defendant  execute  a  release  before  appearing,  and  the  plaintiff  still  require  an 
answer  from  him,  the  court  will  give  such  a  d^endont  his  costs. 

The  bill  in  this  case  stated  an  indenture  of  mortgage  of  the 
15th  May,  1843,  by  which  the  defendant,  the  Rev.  John  Greorge  Sto- 
rie,  appointed  the  advowson  of  St.  Giles,  Camberwell,  except  as  to 
two  district  parishes  included  therein,  to  trustees  for  the  Norwich 
Union  Assurance  Society,  for  securing  7500/.,  with  interest  at  51,  per 
cent. ;  and  an  indenture  of  second  mortgage,  dated  the  29th  May, 
1843,  by  which  Storie  mortgaged  the  same  hereditaments  to  Cockell 
for  securing  5000/.,  and  interest  at  5/.  per  cent  It  then  proceeded  to 
state  a  treaty  entered  into  with  Captain  Long  (since  deceased)  for 
raising  one  sum  of  12,500/.  to  pay  off  these  two  mortgages  on  the 
same  security,  at  4/.  per  cent  The  terms  of  the  treaty  more  fully 
appeared  from  three  exhibits,  proved  yi  the  cause,  and  marked  A,  C, 
and  E.  Exhibit  A  was  the  agreement  for  the  mortgage  of  12,500/., 
dated  the  26th  December,  1843,  and  signed  by  the  respective  solicit- 
ors of  Long  and  Storie.  It  stipulated  for  a  transfer  of  mortgage  of 
the  advowson,  an  assignment  of  life  policies  for  not  less  than  12,000/., 
and  a  warrant  of  attorney  to  enter  up  judgment  for  the  same  sum  in 
case  the  interest  should  get  in  arrear.  The  interest  was  to  be  re- 
served at  5/.  per  cent,  reducible  to  4/.  per  cent  if  paid  within  one 
month.  The  mortgage  deed  was  to  contain  the  usual  powers  of  sale 
if  the  interest  were  in  arrear  two  months ;  but  if  the  interest  were  re- 

1 16  Jur.  349. 
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gularly  paid,  the  money  was  not  to  be  called  in  for  ten  years.  Ex- 
hibit C  was  a  letter,  dated  the  25th  March,  1844,  from  the  solicitor 
of  Captain  Long  to  the  solicitor  of  Storie,  informing  him  that  Cap- 
tain Long's  check  for  12,500/.  was  then  in  his  (Cap^n  Long's  soli- 
citor's) hands,  and  that  the  money  was  ready  to  be  paid  on  the  ex- 
ecution of  the  deeds  of  transfer.  Exhibit  E  was  a  memorandum 
signed  by  Storie,  dated  the  29th  March,  1844,  which,  after  acknow- 
ledging the  payment  on  that  day  of  5000/.  by  Captain  Lone  to  Cock- 
ell  (the  second  mortgagee)  on  Storie's  behalf,  proceeded  thus:  — 
"  And  whereas  a  deed  of  transfers  from  the  Norwich  Union  Assur- 
ance Office  to  the  said  John  Long  of  a  mortgage  debt  of  7500/. 
has  been  prepared,  but  has  not  yet  been  executed,  and  the  said 
John  Long,  being  prepared  with  the  said  sum  of  75()0/.,  (which  is  a 
first  charge  upon  the  advowson  of  St.  Giles,  CamberweU,)  I  hereby 
undertake  that  the  said  deed  of  transfer  from  the  Norwich  Union  As- 
surance Office  shall  bear  date  as  of  this  day,  and  that  interest  on  the 
said  sum  of  7500/.,  according  to  the  rate  mentioned  in  the  said  deed, 
shall  be  calculated  and  payable  to  the  said  John  Long  from  this  day. 
I  also  undertake  to  execute  a  warrant  of  attorney  to  enter  up  judg- 
ment against  me  for  the  said  sum  of  5000/.,  when  required  to  do  so. 
Dated  the  29th  March,  1844."  The  bill  then  stated  two  indentures 
of  the  date  of  the  29th  March,  1844 ;  the  first,  a  transfer  of  the  fiirst 
mortgage  from  the  Norwich  Union  Assurance  Company  to  Captain 
Long,  in  consideration  of  7500/.,  conditioned  for  redemption  on  re- 
payment of  that  sum,  with  interest  at  5/.  per  cent. ;  and  there  was  a 
covenant  by  Captain  Long  that  on  payment  of  interest  at  the  rate 
of  4/.  per  cent  within  thirty  days  after  the  29th  March  and  the  29th 
September  in  every  year,  he  would  accept  that  in  lieu  of  all  interest 
thereinbefore  reserved.  This  instrument  was  impeached  by  the  de- 
fendants on  the  score  of  usury,  the  money  not  having  been  paid,  and 
the  instirument  not  having  been  executed,  until  the  4th  May,  1844, 
though  the  interest  was  reserved  as  from  the  29th  March.  The  other 
indenture  of  the  29th  March,  1844,  was  a  transfer  of  Cockell's  mort- 
gage for  5000/.  to  Captain  Long,  with  a  similar  provision  for  accept- 
ing reduced  interest ;  but  that  mortgage  was  executed  and  the  money 
paid  on  the  day  on  which  it  bore  date,  so  that  nothing  turned  on 
that  The  bill  then  stated  and  charged  various  other  dealings  with 
the  equity  of  redemption,  which  were  very  numerous,  as  may  be 
gathered  from  the  fact  of  there  being  thirty-eight  defendants  to  the  bill ; 
but  none  of  such  dealings  had  any  peculiar  features  beyond  what  suf- 
ficiently appears  in  the  judgment 

With  respect  to  the  time  of  making  the  advance  of  7500/.  by  Cap- 
tain Long,  and  the  payment  of  interest  to  the  Norwich  Union  Com- 
pany, Mr.  Mawe,  the  solicitor  to  the  company,  and  witness  to  the  ex- 
ecution of  the  indenture  dated  the  29th  March,  1844,  gave  the  follow- 
ing evidence  :  — "  The  said  indenture"  (f.  e.  the  transfer  in  question) 
"  was  executed  previously  to  the  4th  May,  1844,  by  the  said  several 
parties  thereto  of  the  first  part.  The  sum  of  7500/.  therein  expressed 
to  be  paid  by  the  said  John  Long  to  the  said  trustees  was  paid  to  me 
on  the  4th  May,  1844,  for  and  on  behalf  of  the  said  trustees ;  and  on 
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the  said  4th  May,  1844,  the  sum  of  363^  55.  10^2.  was  also  paid  to 
me,  for  and  on  behalf  of  the  said  trastees,  by  or  on  behalf  of  the  said 
John  Greorge  Stone,  for  interest,  at  the  rate  of  51.  per  cent  per  annum,  in 
respect  of  the  said  principal  sum  of  7500t,  up  to  the  said 4th  May,  1844. " 

Bethell^  FolleU,  and  Bazalgettey  for  the  plaintiffs,  the  representatives 
of  Captain  Long. 

BjoU  and  Tripp^  for  five  of  the  defendants. 

Shebbeare,  J.  H,  Palmer,  and  Sckomberg'y  for  other  defendants. 

February  18.  Turner,  V.  C.  Several  points  were  reserved  for  judg- 
ment in  this  case,  the  first  being  on  the  question  of  usury.  [His  honor 
then  detailed  the  facts  as  they  have  been  already  succinctly  related, 
and  proceeded  to  the  following  effect :]  Such  being  the  state  of  cir- 
cumstances on  the  29th  March,  1844  and  Captain  Long  being  nn- 
able,  in  consequence  of  the  deed  not  being  prepared,  to  pay  the  transfer 
money  with  scdfety  to  the  mortgagee,  the  following  memorandum  was 
entered  into  and  signed  by  Storie.  [His  honor  read  the  exhibit 
marked  E,  already  set  out.]  Here  the  matter  rested  until  the  4th 
May  following,  when,  the  deed  being  at  length  prepared  and  executed, 
Captain  Long  paid  the  7500Z.  to  the  Norwich  Union  Company,  and 
the  securities  were  duly  vested  in  him.  It  was  argued  that  the  7500/« 
not  having  been  paid  until  six  weeks  after  the  date  of  the  deed,  and 
the  interest  being  reserved  from  the  date  of  the  deed,  brought  the 
transaction  within  the  terms  of  the  statute  of  Anne,  12  Anne,  c  16. 
That  statute,  in  the  1st  section,  enacts,  first,  that  '<  no  person,  after  the 
29th  September,  1714,  upon  any  contract  which  shall  be  made  after 
that  day,  shall  take,  directly  or  indirectiy,  for  the  loan  of  any  moneys, 
wares,  merchandise,  or  commodities  whatsover,  above  the  value  of 
51,  for  the  forbearance  of  100/.  for  a  year,  and  so  after  that  rate  for  a 
greater  or  less  sum,  or  a  longer  or  shorter  time ; "  secondly,  that  "  all 
bonds,  contracts,  and  assurances  whatsoever,  made  after  the  time 
aforesaid,  for  the  payment  of  any  principal,  or  money  to  be  lent,  or 
covenanted  to  be  performed,  upon  or  for  any  usury,  whereupon  or 
whereby  there  shall  be  reserved  or  taken  above  the  rate  of  51,  for  every 
loot  as  aforesaid,  shall  be  utterly  void ; "  and,  thirdly,  that  "  all  per- 
sons who  shall  upon  any  such  contract  take,  by  way  or  means  of  any 
corrupt  bargain,  loan,  &c.,  or  by  any  deceitful  way  or  means,  or  by  covin, 
engine,  or  deceitful  conveyance, "  a  larger  amount  of  interest  than  5L 
per  cent.,  shall  forfeit  treble  value.  Now,  it  is  to  be  observed,  that 
Captain  Long  did  not,  in  the  result,  take  more  than  51.  per  cent*  in- 
terest He  actually  receiyed,  on  the  29th  September,  1844,  under  the 
terms  of  the  deed,  interest  at  the  rate  of  41,  per  cent,  for  183  days  from 
the  ^9th  March ;  and  the  greatest  amount  which,  by  the  statute  of 
Anne,  he  was  entitled  to  take,  was  interest  at  51,  per  cent,  for  147 
days  from  the  4th  May.  This  is  greater  than  the  sum  he  actually  re- 
ceived ;  and  therefore  there  was  no  taking  of  usurious  interest  within 
the  statute  of  Anne ;  whatever  interest  mav  have  been  reserved,  there 
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was  not  a  larger  amount  actually  taken  than  the  statute  permits. 
Then  was  there  a  larger,  i.  e.  an  usurious,  interest  reserved  ?  The 
words  of  the  statute  are,  that  ^  all  bonds,  ice  whereupon  or  whereby 
there  shall  be  reserved  or  taken  above  the  rate  of  5L  for  every  100/,  as 
aforesaid, "  t.  e.  for  a  year,  are  to  be  void.  It  is  clear  that  on  the  face  of  the 
deed  itself  there  is  no  reservation  of  usurious  interest  —  no  reservation 
above  5/.  for  every  lOOL  for  a  year ;  because  the  clause  of  redemption 
stipulates  for  the  legal  amount  of  interest,  viz.  51  per  cent,  per  annum. 
But  then  it  was  said  that  the  deed  does  not  represent  the  real,  at 
least  the  entire,  contract  between  the  parties,  because  no  money  was 
paid  till  May ;  and  that  the  real  contract  was  to  be  found  m  the 
agreement  contained  in  the  memorandum.  That  memorandum  is 
as  follows :  —  [His  honor  read  the  memorandum  of  the  29th  March, 
1844,  marked  rS,  ahready  set  out]  Now,  this  stipulates  that  the  in- 
terest to  be  paid  shall  be  calculated  tilccording  to  the  rate  mentioned 
in  the  deed.  This,  therefore,  is  the  same  contact  as  the  contract  in 
the  deed,  except  as  to  the  period  from  which  the  interest  is  to  run ; 
and  therefore  on  the  face  of  the  contract  there  is  no  usury—  not,  I 
say,  on  the  face  of  the  contract  Now,  what  is  the  meaning  of  the 
word  '^reserved"  in  the  statute?  The  cases  have  perfectly  settled 
this  point  In  Floyer  v.  Edwards^  Lofft,  594,  Lord  MAnsfield  says,  p. 
599,  ^  An  actual  borrowing  of  money,  with  penalty  on  forbearance, 
is  no  usury,  if  the  party  borrowing  can  discharge  himself  by  payment 
within  the  time.  And  the  case  in  Croke  which  says,  this,  Moberts  v. 
TVena^ne,  Cro.  Jac.  507,  is  much  stronger  than  the  present  case,  by 
the  difference  of  the  penal  sum,  which  is  greater.  In  the  case  in  Haw- 
kins, Pleas  of  the  Crown,  book  1,  c  29,  s.  36,  it  is  expressly  laid  down, 
that  where  it  is  in  the  election  of  the  party  borrowing  to  discharge 
himself, "  [and  so  avoid  paying  the  increased  interest,  vid.  Hawk,  ad 
loc.,]  ^^  this  not  usury."  And  so  in  Burton^ $  case^  5  Rep.  69  a. ;  139, 
<<  It  being  in  the  election  of  the  grantor  to  have  paid  and  frustrated  the 
rent,  this  not  usury. " 

Another  important  case,  not  cited  in  the  argument,  is  Tate  v.  WeU 
ling's,  3  T.  R.  531.  There  the  obligor  of  a  bond  had  applied  to  the 
obligee  for  the  loan  of  a  sum  of  money,  which  the  obligee  agreed  to 
let  him  have,  but  said  he  should  expect  the  same  interest  as  that 
which  he  was  then  receiving  in  the  Short  Annuities,  viz.  8^  10«.  per 
cent ;  which  being  assented  to,  it  v^as  agreed  that  the  money  should 
be  raised  by  a  sale  of  Short  Annuities  to  the  amount  of  912L  12s.  6(L ; 
and  a  bond  was  drawn  up,  dated  the  1st  September,  1784,  by  which 
the  obligor  was  to  replace  the  amount  in  the  same  stock  on  the  1st 
September,  1785,  but  if  it  were  not  replaced  by  that  time,  he  was 
then  to  repay  that  sum,  912^  12^.  6d,  on  the  1st  January,  1786,  and 
to  pay  in  the  mean  time  such  interest  as  the  stock  would  have  pro- 
duced ;  and  it  was  held,  that  because  he  had  in  the  first  year  the  op- 
tion to  replace  the  stock,  and  so  release  himself,  that  saved  the  ulte- 
rior contract,  by  which,  after  the  first  year,  he  was  bound  to  replace 
the  principal,  and  interest  beyond  SL  per  cent  ^'  I  have  had  some 
doubt  in  the  course  of  the  argument,"  says  the  Lord  Chief  Justice, 
p.  537,  ^^  whether,  as  the  defendant  had  no  power  to  replace  the  stock 

16  • 
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after  the  expiration  of  the  year,  it  did  not  become  a  loan  of  money 
from  that  time,  with  a  reservation  of  usurious  interest,  and  that  the 
pretence  of  transferring  the  stock  was  merely  a  color  for  the  usurious 
transaction.  But  my  doubt  is  now  removed,  for  this  color  is  expressly 
negatived  by  the  finding  of  the  jury.  If,  then,  this  transaction  was 
legal  during  the  first  year,  is  there  any  thing  superadded  to  make  it 
usurious  ?  I  think  not"  And  Buller,  J.,  says,  "  In  order  to  support 
the  defence  set  up,  it  must  be  shown  that  the  contract  was  usurious 
at  the  time  it  was  entered  into ;  for  if  it  were  legal  at  that  time,  no 
subsequent  event  can  make  it  usurious."  I  therefore  am  of  opinion 
that  neither  in  the  deed  nor  in  the  memorandum  in  this  case  is  there 
a  usurious  reservation  of  interest  within  the  statute.  I  do  not  say 
that  such  a  construction  might  not  be  put  on  the  deed  and  agreement 
if  there  were  any  evasion,  —  if  this  were  a  mere  contrivance,  —  if 
there  had  been  an  agreement  that  the  money  should  not  be  paid  at 
the  day  of  the  date  of  the  deed,  —  if  there  had  been  any  thing  to  in- 
dicate an  intention  to  secure  or  to  take  more  than  the  legal  rate  of 
5^  per  cent,  per  annum.  There  is,  however,  nothing  in  support  of 
such  a  case ;  on  the  contrary,  the  whole  evidence  is  against  it.  la 
Bangleifs  case^  1  Bose,  171,  the  warrant  of  attorney  was  given  for  se- 
curing repayment  of  600/.,  and  interest  from  the  25th  March.  It  was 
said  by  Lord  Eldon  that  if  the  600/.  were  not  paid  at  the  25th  March, 
but  was  in  fact  advanced  in  parcels  at  different  times,  the  last  of 
which  was  on  the  Ist  June,  it  was  impossible  to  say  that  the  trans- 
action was  not  usurious.  But  in  the  present  case  the  evidence 
clearly  shows  that  the  intention  was  to  advance  the  money  immedi- 
ately, and  that  the  only  reason  why  the  money  was  not  advanced  on 
the  execution  of  the  deed  was  because  the  borrower  was  unable  to 
carry  out  his  part  of  the  agreement ;  and  this  brings  the  case  within  the 
subsequent  expressions  of  Lord  Eldon,  which  explain  what  was  meant 
by  the  part  just  quoted.  *^  It  has  been  said  that  Bangley  had  the 
600/.  ready,  that  the  bankrupt  might  have  had  it ;  and  the  case  has 
been  assimilated  to  that  of  a  banker ;  and  if  that  was  in  fact  the 
agreement,  and  the  transaction  was  bond  fide^  that  the  money  being 
f)aid  as  it  were  to  the  bankrupt,  and  repaid  by  him  to  the  lender,  or 
left  in  his  hands  to  be  drawn  out  as  he"  [scil.  the  bankrupt] 
*^  wanted  it,  I  do  not  think  the  money  not  being  paid  at  a  subsequent 
day,  though  a  breach  of  the  contract,  would  affect  it  with  usury." 
.And  here  the  money  was  left  in  Captain  Long's  hands,  if  in  nis 
.hands  at  all,  for  the  express  purpose  of  being  paid  to  the  Norwich 
Union  Company  at  the  fitting  time.  Independently,  however,  of  the 
•grounds  on  which  it  may  be  held  that  the  deed  itself  is  not  usurious, 
the  effect  of  the  agreement  and  the  dealings  of  the  parties  might  be, 
that  the  contract  might  be  void,  although  the  deed  itself  was  not 
usurious.  Now,  if  we  look  at  the  position  of  the  parties,  we  find 
Captain  Long  to  have  got  a  transfer  of  the  second  mortgage  from 
•Cockell  for  5000/.,  but  the  first  mortgage  for  7500/.  was  still  outstand- 
ing in  the  Norwich  Union  Company,  The  effect  would  be,  that  in- 
terest on  the  first  mortgage  was  running  on,  and  erecting  itself  into  a 
charge  on  the  land  as  against  those  claiming  on  the  second  mortgage. 
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A  stipulation,  therefore,  that  the  deed  of  transfer  of  the  first  mortgage 
should  bear  date  on  the  day  of  the  date  of  the  transfer  of  the  second 
mortgage,  would  not  necessarily  be  a  usurious  stipulation ;  it  might 
have  this  construction,  that  Storie  undertook  to  pay  this  interest  so  as 
to  prevent  it  being  a  charge  on  the  land ;  and  it  is  evident  thiit  some- 
thing of  this  sort  was  intended,  for  otherwise  why  is  mention  made 
of  the  second  mortgage  at  all  ?  What  is  the  meaning  of  the  recital 
of  their  having  been  that  security  entered  into,  and  of  the  transfer  of 
it ;  and  then  the  agreement  that  the  deed  of  transfer  of  the  first  mort- 
gage for  7500/.  shall  bear  date  as  of  that  day,  viz.  the  29th  March, 
and  that  interest  thereon  shall  be  payable  from  that  date,  (not  under 
the  deed,  but)  calculated  according  to  the  rate  mentioned  in  the 
deed  ? 

An  objection  was  taken  to  the  whole  frame  of  the  suit,  and  it  was 
contended  that  no  relief  could  be  given  on  it,  under  the  following  cir- 
cumstances:—  It  appears  that  Captain  Long  had  in  his  lifetime,  in- 
stituted another  suit  for  foreclosing  the  mortgages ;  that  in  that  suit  a 
motion  had  been  made  for  a  receiver,  which  had  been  refused,  the 
costs  of  the  motion  being  reserved ;  that  an  appeal  from  that  decision 
had  been  made,  which  had  been  dismissed,  with  costs.     These  costs 
have  never  been  paid,  Captain  Long  is  dead,  and  the  suit  is  therefore 
abated ;  and  the  present  bill,  taking  no  notice  of  these  proceedings,  is 
filed  by  his  executors.    Now,  to  this  bill,  thus  instituted,  two  objections 
have  been  taken :  first,  that  no  decree  can  be  made  in  this  suit,  be- 
cause the  proper  mode  of  proceeding  was  to  have  revived  the  old  suit ; 
and,  secondly,  that  at  any  rate  no  steps  will  be  allowed  to  be  taken, 
and  all  proceedings  taken  will  be  set  aside  as  irregular,  until  the  costs 
ordered  to  be  paid  by  the  decree,  on  appeal  in  the  abated  suit,  have 
been  satisfied.     Now,  in  the  first  place,  let  us  see  what  would  have 
been  the  course  if  the  existence  of  the  first  suit  had  been  pleaded  in 
bar  to  the  present  suit     I  say  nothing  on  the  question,  whether  an 
abated  suit  can  or  cannot  be  pleaded.     There  would  have  been  a  re- 
ference to  the  Master  to  inquire  whether  the  two  suits  were  for  the 
same  object ;  and  then,  if  the  first  suit  had  been  after  that  report,  pro- 
ceeded with,  all  the  expense  of  the  present  suit  would  have  been 
avoided,  it  is  true.     But  if  the  defendant  Storie  had  pleaded  the  pre- 
vious suit,  it  would  have  been  in  the  power  of  the  court  to  deal  with 
both  suits,  according  to  the  justice  of  the  case ;  and  if  the  second  suit 
had  been  found  better  adapted  to  the  justice  of  the  case,  the  court 
would  have  ordered  payment  of  the  costs  on  the  first  suit,  already 
directed  to  be  paid,  and  stayed  all  further  proceedings  in  it;  and  that 
the  second,  the  present  suit,  should  be  proceeded  with.     The  exist- 
ence of  the  old  suit,  therefore,  is  not  necessarily  a  bar  to  the  prosecu- 
tion of  this  suit,  and  I  cannot  dismiss  this  suit  on  the  sole  ground  of 
the  pendency  of  the  former.     Then,  on  the  question  of  expense,  the 
defendants  allow  all,  or  nearly  all,  the  expense  in  the  second  suit  to 
be  incurred  before  they  take  the  objection  that  the  first  suit  is  still 

f lending.    They  have  not  made  the  proper  use  of  the  objection,  there- 
ore,  such  as  it  is.     On  the  other  hand,  the  line  of  conduct  of  the 
plaintij3s  is  certainly  not  such  as  ought  to  be  encouraged.     They 
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might  have  revived  the  old  suit,  and,  for  all  that  appears,  might  have 
obtained  upon  it  all  the  relief  which  they  seek  by  their  new  bill.  The 
plaintiff  in  the  old  suit,  had  made  two  motions,  the  costs  of  one  of 
which  were  reserved,  and  the  costs  of  the  other  the  present  plaintiffs 
would  have  to  pay ;  and  in  order  to  avoid  that,  they  file  the  present 
bill.  They  had  power  to  do  so,  but  I  shall  give  them  no  costs  in  this 
suit,  unless  they  submit  to  pay  these  costs  in  the  old  suit  [The 
judgment  then  entered  on  several  minute  points  between  the  co- 
defendants,  which  were  not  of  general  interest.  On  the  question  of 
costs  of  a  defendant  named  Immings,  who  had  disclaimed  by  his  an- 
swer,  his  honor  said :]  If  a  defendant  disclaims  by  answer,  he  dis- 
claims at  his  own  expense.  If  he  execute  a  release  before  suit,  and 
the  plaintiff,  notwithstanding  that,  makes  him  a  party  to  the  suit, 
such  a  defendant  may  require  his  costs.  K  the  defendant  Immings 
had  executed  a  disclaimer  before  appearance,  and  given  notice  of  that 
to  the  plaintiffs,  I  should  have  felt  no  difficulty  in  giving  him  his 
costs. 

« 
After  the  delivery  of  the  judgment,  his  honor,  after  conferring  with 
the  registrar,  said  he  was  was  glad  to  find  it  was  not  now,  so  much 
as  formerly,  a  matter  of  course  to  direct  a  reference  as  to  priorities ; 
and  that  he  would  not  in  that  case  have  directed  such  a  reference,  but 
for  the  difficulty  of  working  the  decree  without  it* 
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March  11,  12,  and  16,  1852. 

Election—  Set' Off. 

In  1808,  T.  C.  made  a  will  of  real  and  pexBonal  estate,  which  in  1810  he  cancelled,  writing  a 
memorandom  on  the  back  of  it  declaring  his  only  daughter,  H.,  to  be  his  heiress,  and 
charging  her  at  her  death  to  divide  his  propertj^among  her  three  children,  J.,  L.,  and  E. 
This  memorandum,  being  unattested,  had  no  effect  upon  his  real  estate,  and  was  treated  as 
utterly  inoperative  as  to  either  real  or  personal  estate.  H.  took  out  administration  to  her 
father,  and  H.,  and  J.  £.  her  husband,  took  possession  both  of  his  real  and  personal  property, 
and  by  deed  and  fine,  in  1811,  reciting  mat  T.  C.  had  died  wholly  intestate,  and  that 
H.  E.^  was  desirous  of  carrying  out  his  intention  expressed  in  the  memorandum,  J.  £.  and 
his  wife  settled  T.  C.'s  real  property  upon  certain  trusts  for  the  benefit  of  themselves  and 
their  three  children.  H.  £.  died.  J.  E.  took  out  administration  de  bonis  non^  &c^  to  T.  C. 
His  daughter  L.  mairied  T.  L.,  and  upon  her  marriage  her  interest  under  the  deeds  of 
181 1  was  settled  upon  her  and  her  children.  J.  £.  allowed  her  300/.  a  year  after  her  mBr- 
riage.  By  his  will,  in  1837,  J.  £.  directed  his  debts  to  be  paid,  and  reciting  his  wish  to 
carry  into  effect  the  wishes  of  T.  C,  he  gave  his  real  and  personal  estate  among  his 
chilaren.  J.  £.  died  in  1840.  T.  L.  was  considerably  indebted  to  him  at  Uie  time  of  his 
death,  and  T.  L.  subsequently  became  bankrupt,  without  having  paid  such  debt  In 
1845,  by  a  deed  of  arrangement  between  T.  L.  and  his  creditors,  his  interest  in  right  of  his 
wife  to  one  third  of  T.  C.^s  personal  estate  was  revested  in  T.  L.  The  benefits  given  to 
L.  L.,  wife  of  T.  L.,  by  the  deed  of  1811,  and  by  J.  E.'s  will,  were  greater  than  those 
given  by  the  memorandum  of  1810,  which  in  1843  was  established  as  a  will  of  personal 
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property,  and  letters  of  administration  with  such  will  annexed  were  granted  to  L.  L^  who, 
in  1845,  filed  a  creditors'  bill  against  the  executor  of  J.  £.  in  respect  of  one  third  share  of 
the  estate  of  T.  C,  claimed  by  her  under  the  memorandum  of  1810.  The  bill  in  this  suit 
was  then  filed  against  T.  L.  and  his  wife  and  other  parties,  claiming  that  they  should  be 
put  to  their  election  between  the  benefits  giren  to  L.  L.  by  the  memorandum  of  1810,  and 
those  ^iven  her  by  the  deeds  of  1811,  and  the  will  of  J.  E.,  or  that  T.  L.'s  debt  to  J.  E. 
might  be  set  off  against  the  claim  made  upon  J.  E  's  estate :  — 

Hddf  that  neither  the  deed  of  1811  nor  the  will  of  J.  E.  raised  a  case  of  election  against 
L.  L.,  as  the  court  thoucht  that  J.  E.  refeiTed,  in  those  instruments,  only  to  T.  C.'s  desire 
OS  to  his  real  estate,  and  was  ignorant  till  the  time  of  his  death  that  T.  C.  had  ever  ex- 
pressed any  desire  with  respect  to  his  personal  estate. 

Heldj  also,  that  the  allowance  of  300/.  a  year  to  L.  L.  from  her  marriage  must  go  in  satisfac- 
tion of  interest  upon  her  one  third  share  *,  and  that  the  debt  of  her  husband  to  J.  £.  must 
be  set  off  against  his  marital  rights  in  the  money  recovered  by  L.  L. 

Thomas  Crowther  duly  made  a  will  of  real  and  personal  estate, 
dated  the  21st  December,  1808,  in  favor  of  his  daughter  and  only 
child,  Hannah  Egrement,  the  wife  of  John  Egrement,  and  her  child- 
ren. On  the-  Ist  May,  1810,  Thomas  Crowther  cancelled  his  will, 
and  wrote  on  the  back  of  it  a  memorandum  in  the  following  words : 

"  Me  dear  child,  Mrs.  Hannah  Egremont,  you  will  see  I  have  can- 
seld  my  will ;  therefore  you  are  ares-at-law ;  but  I  must  charge  to  you 
to  fulm  niy  will  as  under :  at  your  death  I  will  and  leave  to  my 
grandson,  John  Egremont,  my  estate  in  Northgate,  Wakefield,  or  his 
children  lawfully  begotten :  after  that  to  divide  my  property  equally 
amongst  your  three  children,  John,  Louize,  and  Edward  Egremont, 
or  their  children  lawfully  begotten.  At  my  death  give  Richard 
Henry  Barker  50L  I  promist  him.  I  hope  you  will  strictly  fulfil  the 
above.     From  your  affectionate  father, 

"  Thomas  Crowther, 

«  Wakefield,  May  1, 1810." 

Thomas  Crovirther  died  on  the  10th  December,  1810.  Hannah 
Egremont  had  only  the  three  children  mentioned  in  this  memoran- 
dum, and  she  was  the  heiress  and  sole  next  of  kin  of  Thomas  Crow- 
ther at  the  time  of  his  death ;  and  acting  as  though  Thomas  Crow- 
ther bad  died  intestate  as  to  both  real  and  personal  property,  on  the 
20th  April,  1811,  she  took  out  administration  to  him,  and  she  and 
her  husband  received  nearly  all  his  personal  estate,  and  entered  into 
possession  of  his  real  estates.  By  indentures  of  lease  and  release  and 
settlement,  dated  the  24th  and  25th  May,  1811,  between  John  Egre- 
mont and  Hannah  his  wife  of  the  first  part,  Caleb  Crowther  and 
John  Scholefield  of  the  second  part,  John  Egremont  the  son,  Edward 
Egremont,  and  Louisa  Egremont  of  the  third  part,  after  reciting  that 
Thomas  Crowther  had  died  wholly  intestate,  having  cancelled  his  will, 
but  upon  which  he  wrote  a  few  lines  requesting  Hannah  Egremont  to 
convey  and  settle  his  freehold  arid  copyhold  property  according  to  the 
directions  specified  by  the  said  indorsement ;  and  that  Hannsih  Egre- 
ment was  desirous  of  complying  with,  and  fulfilling  to  the  utmost  of 
her  power,  the  said  request  and  intention  of  her  late  father,  and  for 
that  purpose  had  agreed  to  become  a  party  thereto,  and  to  the  fine 
thereinafter  covenanted  to  be  levied ;  and  that  the  said  John  Egre- 
mont the  father  had  also,  for  the  like  purpose,  agreed  to  join  in  that 
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deed ;  it  is  witnessed,  that  for  effectuating  as  near  as  might  be  such 
intention  and  purposes  as  aforesaid,  the  said  freeholds  and  copy- 
holds were  conveyed  and  covenanted  to  be  surrendered  to  the  said 
Caleb  Crowther  and  John  Scholefield,  and  their  heirs,  upon  trust,  as 
to  part,  to  John  Egremont  the  father,  for  life,  remainder  to  Hannah 
Egremont  for  life,  remainder  to  their  said  three  children  equally,  as 
tenants  in  common  in  fee,  with  survivorship  in  case  either  of  them 
should  die  under  twenty-one  and  without  issue ;  and  if  all  of  them 
should  so  die,  upon  trust  for  the  appointees  of  Hannah  Egremont ; 
and  in  default,  for  Hannah  Egremont  in  fee ;  and  as  to  another  part, 
upon  trust  for  such  persons  as  John  Egremont  the  father  and  Han- 
nah should  jointly  appoint ;  and  in  default,  upon  similar  trusts  for 
their  said  children ;  and  as  to  another  part,  in  trust  for  John  Egre- 
mont the  father  for  life ;  remainder  to  the  said  Hannah  Egremont  for 
life;  remainder  to  John  Egremont  the  son  in  fee;  and  if  he  died 
under  twenty-one  without  issue,  for  Edward  Egremont  in  fee ;  with 
a  similar  executory  devise,  in  case  of  his  death  under  twenty-one 
without  issue,  for  Louisa  Egremont  in  fee ;  and  if  all  of  them  so 
died,  upon  trust  for  the  appointees  of  Hannah  Egremont;  and  in  de- 
fault, for  herself  in  fee.  A  fine  was  duly  levied  to  the  same  uses,  and 
the  copyholds  were  surrendered  to  the  trustees.  John  Egremont  the 
father  allowed  400/.  a  year  to  each  of  his  sons,  and  300L  a  year  to  his 
said  daughter  Louisa,  from  the  time  of  her  marriage,  as  after  men- 
tioned. Hannah  Egremont  died  in  October,  1827,  and  John  Egre- 
mont the  father  thereupon  took  out  administration  de  bonis  non^  &c. 
to  Thomas  Crowther,  and  also  took  out  administration  to  his  late 
wife.  On  the  8th  October,  1829,  Louisa  Egremont  intermarried 
with  Tottenham  Lee,  and  by  indentures  of  settlement  previously  to 
such  marriage,  dated  the  7th  and  8th  October,  1829,  and  made  be- 
tween Tottenham  Lee  of  the  first  part,  Louisa  Egremont  of  the  se- 
cond part,  Caleb  Crowther  and  John  Scholefield  of  the  third  part, 
and  Edward  Egremont  and  Legendre  Nicholas  Staricie  of  the  fourth 
part,  after  reciting  the  deeds  of  1811,  the  one  third  share  in  remainder 
in  the  said  hereditaments,  to  which  Louisa  was  entitled  under  the 
said  deeds  of  1811,  was  granted  to  Edward  Egremont  and  Legendre 
Nicholas  Starkie  in  fee,  and  trusts  were  declared  of  a  previous  sur- 
render of  her  one  third  share  of  the  copyhold  premises  to  the  same 
trustees  for  the  benefit  of  Tottenham  Lee  and  his  wife,  and  the 
children  of  the  marriage.  In  1836,  John  Egremont  the  son  died, 
leaving  two  children,  John  Egremont  the  grandson,  and  Harriet 
Frances  Egremont,  having  made  his  will  and  appointed  executors, 
who  renounced  probate,  and  John  Egremont  the  grandson  took  out 
administration  to  his  father.  By  his  will,  dated  the  11th  May,  1837, 
John  Egremont  the  father  directed  his  debts  to  be  paid  out  of  his 
personal  estate,  and  if  that  should  be  insufiicient,  out  of  his  real 
estate;  and  reciting  that  he  had  made  considerable  purchases  of 
several  estates  which  lay  contiguous  to  and  intermixed  with  the 
estates  comprised  in  the  settlement,  and  being  desirous  of  making  his 
children  and  grandchildren  thereinafter  named  interested  in  the  whole 
of  his  real  estates  in  Reedness  and  Swinefleet,  and  personal  property, 
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as  well  as  certain  estates  comprised  in  his  marriage  settlement  as  those 
subsequently  purchased- by  him,  **and  to  carry  into  execution  and 
effect,  as  far  as  might  be,  the  desires  of  Mr.  Thomas  Crowther,  my 
late  father-in-law,  deceased,"  be  devised  all  his  real  estates  in  the 
county  of  York  to  Edward  Egremont  and  Thomas  Mitchinson 
Maude,  their  heirs  and  assigns,  upon  trust,  as  to  part,  for  Edward 
Egremont  in  fee,  subsequent  to  the  payment  of  5000/.  and  interest, 
due  upon  a  bond  entered  into  by  the  testator  in  contemplation  of 
Edward  Egremont's  marriafi^e,  and  subject  to  the  payment  of  3700/., 
with  interest  at  the  rate  of  4/.  IO5.  per  cent,  which  interest  he  direct- 
ed to  be  paid  to  the  said  Louisa  Lee  for  her  life,  for  her  separate  use, 
without  power  of  anticipation ;  and  after  her  decease,  the  said  testa- 
tor bequeathed  the  same  sum  of  3700/.  to  such  children  of  the  said 
Louisa  Lee  in  such  manner  as  she  should  by  deed  or  will  appoint; 
and  in  default  of  such  appointment,  to  all  her  children  equally,  to 
vest  in  sons  at  their  respective  ages  of  twenty-one  years,  and  in 
daughters  at  their  respective  ages  of  twenty-one  years  or  days  of 
marriage ;  and  in  case  no  child  of  the  said  Louisa  Lee  should  attain 
a  vested  interest  in  the  same  sum  of  3700/.,  then  to  such  persons  as  the 
said  Louisa  Lee  should  by  deed  or  will  appoint ;  and  in  default  of 
such  appointment,  to  the  said  Edward  Egremont.  And  in  case  the 
said  Edward  Egremont  should  die  without  leaving  lawful  issue,  then 
the  said  testator  devised  the  said  hereditaments  (subject  to  the  prin- 
cipal and  interest  due  on  the  said  before-mentioned  bond)  to  the  in- 
tent that  the  said  Louisa  Lee  and  her  assigns  might,  during  her  life, 
receive  an  annuity  of  225/.,  as  therein  mentioned ;  and,  subject  to 
such  annuity,  he  devised  the  same  hereditaments  to  Thomas  Bailey 
and  Joseph  Bayldon  Bayner,  their  executors,  administrators,  and  as- 
signs, for  the  term  of  500  years  from  the  decease  of  the  said  Edward 
Egremont,  upon  certain  trusts,  for  the  benefit  of  her  children ;  and 
after  the  determination  of  the  same  term,  and  in  the  mean  time  sub- 
ject thereto,  to  the  use  of  the  said  John  Egremont,  his  grandson, 
(son  of  his  said  deceased  son  John,)  for  his  life ;  with  remainder  to 
trustees  therein  named  to  preserve  contingent  remainders ;  with  re- 
mainder to  the  use  of  the  first  and  other  sons  of  his  grandson  succes- 
sively in  tail  male;  with  remainder  to  the  daughters  of  his  said 
grandson  in  tail  general,  as  tenants  in  common,  with  cross-remain- 
ders between  them  in  tail  general ;  with  remainder  to  the  use  of  his 
said  granddaughter,  Harriet  Frances,  the  daughter  of  his  said  de- 
ceased son  John,  her  heirs  and  assigns  for  ever. 

And  the  said  testator,  by  his  said  will,  gave  and  devised  his  estate 
in  Swinefleet,  called  "  Dixon's  Grounds,"  together  with  "  Sile  Close," 
so  purchased  by  him  as  aforesaid,  to  the  said  Edward  Egremont  and 
the  said  Thomas  Mitchinson  Maude,  their  heirs,  executors,  admini- 
strators, and  assigns,  upon  trust  to  pay  the  rents  thereof  to  the  said 
Louisa  Lee  for  her  life,  for  her  sole  and  separate  use ;  and  after  her  de- 
cease, in  trust  for  such  of  the  children  of  the  said  Louisa  Lee  in  such 
shares  and  manner  as  she  should  by  deed  or  will  appoint ;  and  in 
default  of  appointment,  in  trust  for  all  her  children,  their  heirs,  execu- 
tors, administrators,  and  assigns,  absolutely ;  and  in  case  there  should 
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be  no  child  of  the  said  Louisa  Liee,  then  that  the  said  last-mentioned 
premises  should  be  upon  the  trusts  thereinafter  declared  concerning 
the  residue  of  his  personal  estate.  And  the  said  testator  gave  and 
devised  all  the  residue  of  his  freehold  estates  in  Yorkshire,  to  the  use 
and  intent  that  the  said  Louisa  Lee  should  receive  thereout  during 
her  life  an  annuity  of  166^  IO5.,  for  her  separate  use,  without  power 
of  anticipation ;  and,  subject  to  the  said  annuity,  the  said  testator 

fave  and  devised  the  same  estates  to  the  said  Thomas  Bailey  and 
oseph  Bayldon  Rayuer,  their  executors,  administrators,  and  assigns, 
for  the  term  of  2000  years,  upon  the  trusts  thereinafter  mentioned  con- 
cerning the  same,  and  subject  to  the  said  term  of  2000  years,  and  sub- 
ject also  to  the  payment  of  a  bond  given  by  the  said  testator  to  the 
trustees  of  the  settlement  made  on  the  marriage  of  his  deceased  son 
John,  to  the  use  of  the  said  John  Egremont,  the  grandson,  for  his  life; 
with  remainder  to  trustees  to  preserve  contingent  remainders ;  with 
remainder  to  the  use  of  the  first  and  other  sons  of  his  said  grandson 
successively  in  tail  general ;  with  remainder  to  the  use  of  his  said 
grandson's  daughters  equally,  as  tenants  in  common,  in  tail  general, 
with  cross-remainders  between  them  in  taU  general ;  with  remainder 
to  his  said  granddaughter,  Harriet  Frances,  for  her  life ;  with  remain- 
der to  trustees  to  preserve  contingent  remainders ;  with  remainder 
to  her  first  and  other  sons  successively  in  tail  general ;  with  remainder 
to  her  daughters  equally,  as  tenants  in  common,  in  tail  general,  with 
cross-remainders  between  them  in  tail  general ;  with  remainder  to  the 
said  Edward  Egremont  for  life ;  with  remainder  to  trustees  to  pre- 
serve contingent  remainders ;  with  remainder  to  the  first  and  other 
sons  of  Edward  Egremont  successively  in  tail  general ;  with  remainder 
to  his  daughters  equally,  as  tenants  in  common,  in  tail  general,  with 
cross-remainders  between  them  in  tail  general ;  with  remainder  to  the 
said  Louisa  Lee  for  her  life,  without  impeachment  of  waste ;  with 
remainder  to  trustees  to  preserve  contingent  remainders ;  with  re- 
mainder to  her  sons  successively  in  tail  general ;  with  remainder  to 
her  daughters  equally,  as  tenants  in  common,  in  tail  general,  with 
cross-remainders  between  them  in  tail  general ;  with  remainder  to  the 
said  testator's  brother  Godfrey,  his  heirs  and  assigns  forever,  subject 
to  the  payment  of  2000Z.  to  each  of  his,  the  said  testator's  sisters, 
Elizabeth  Gee,  widow,  and  Sarah  Richardson,  widow,  their  execu- 
tors, administrators,  or  assigns.  And  the  said  testator,  by  his  said 
will,  declared  that  the  trusts  of  the  said  term  of  2000  years  were,  by 
sale  or  mortgage  of  the  said  term,  or  any  part  thereof,  to  raise  1000£, 
and  to  pay  the  same,  with  interest  at  4Z.  10s.  per  cent  from  his  decease, 
to  the  said  Edward  Egremont :  and  immediately  after  the  decease  of 
the  said  Louisa  Lee,  to  raise  the  further  sum  of  3700/. ;  and  he 
bequeathed  the  same  sum  of  3700/.  unto  all  and  every,  or  such  one 
or  more,  of  the  children  of  the  sadd  Louisa  Lee,  in  such  shares  and 
proportions,  and  in  such  manner'  and  form,  as  she,  the  said  Louisa 
Lee,  should  by  deed  or  will  appoint ;  and  in  default  of  such  appoint- 
ment, to  her  children  equally,  to  be  vested  in  and  to  be  paid  to  them 
as  therein  mentioned ;  but  in  case  the  said  Louisa  Lee  should  die 
without  issue,  then  the  said  sum  of  3700/.  should  not  be  raised :  and 
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upon  further  trust,  as  soon  as  hia  said  granddaughter,  Harriet  Frances, 
should  attain  the  age  of  twenty-one  years,  to  raise  the  sum  of  10,000/. 
for  her  benefit,  as  therein  mentioned.  And  the  said  testator  declared 
his  will  to  be,  that  the  said  Edward  Egremont  and  the  said  Louisa 
Lee,  and  his  said  grandchildren,  should,  upon  demand,  execute  all 
such  deeds  and  assurances  as  should  be  respectively  advised  by  coun- 
sel, for  the  purpose  of  carrying  into  force  and  effect  the  several  devises 
and  bequests  therein  by  him  made  as  aforesaid,  and  of  annulling  and 
making  void  the  said  settlement;  and  that  if  either  of  his  said  child- 
ren, the  said  Edward  Egremont  and  the  said  Louisa  Lee,  or  his  said 
grandchildren,  should  exercise  any  right  or  claim,  or  demand  any 
title,  interest,  or  property  under  the  said  settlement,  or  should  refuse 
to  execute  such  deeds  and  assurances  as  aforesaid,  then  and  from 
thenceforth  every  devise,  bequest,  interest,  benefit,  and  advantage 
which  they,  or  any  of  them,  would  otherwise  have  been  entitled  to, 
or  might  claim  under  or  by  virtue  of  that  his  will,  should  cease  and 
be  void.  And  after  reciting  that  he  had  conveyed  a  certain  part  of 
his  real  estates  to  his  said  son  John,  and  after  disposing  of  certain 
articles  of  furniture  and  effects,  the  said  testator  gave  the  residue  of 
his  personal  estate  to  his  executors,  upon  trust  to  convert  the  same 
into  money,  and  to  pay  thereout  his  funeral  and  testamentary  ex- 
penses and  debts,  and  k)  invest  the  residue  in  government  or  real 
securities ;  one  half  thereof  to  be  in  trust  for  the  issue  of  his  said  son, 
John  Egremont,  in  like  manner  as  thereinbefore  declared  concerning 
the  hereditaments  limited  to  the  issue  of  his  said  son  John,  or  as  near 
thereto  as  the  different  natures  of  the  property  would  admit  of ;  and 
the  other  moiety  to  be  in  trust  for  the  said  Edward  Egremont  And 
the  said  testator  thereby  appointed  the  said  Edward  Egremont  and 
the  said  Thomas  MitcMnson  Maude  executors  of  his  said  will.  The 
said  testator  made  a  codicil  to  his  said  will,  dated  the  12th  May, 
1837,  and  thereby  declared  that  his  said  grandson,  John,  should  be 
considered  in  his  minority  until  he  should  attain  the  age  of  twenty- 
five  years.  And  he  afterwards  made  a  second  codicil  to  his  said  will, 
dated  the  6th  April,  1838,  and  thereby,  after  reciting  that  in  case  of 
the  death  of  the  said  Edward  Egremont  without  issue  he  had  devised: 
certain  hereditaments,  subject  as  therein  mentioned,  to  the  intent  that 
his  daughter,  the  said  Louisa  Lee,  should  receive  an  annuity  of  225/.,, 
and  that  he  had  devised  the  residue  of  his  fi*eehold  hereditaments  to 
the  intent  that  his  said  daughter  should  receive  an  annuity  of  166/. 
165.,  the  said  testator  thereby  revoked  the  same  gifts,  and  thereby 
devised  the  said  hereditaments  to  the  intent  that  his  trustees  should 
receive  the  said  annuities,  and  pay  the  same  to  the  said  Louisa  Lee,, 
for  her  sole  and  separate  use,  his  intention  being  that  no  husband  of 
the  said  Louisa  Lee  should  have  any  power  over  the  property  devised, 
or  bequeathed  to  her ;  and  further  reciting  that  he  hao,  after  divers 
prior  limitations,  devised  his  residuary  real  estates  to  the  said  Louisa 
Lee,  the  said  testator  thereby  revoked  the  same  devise,  and  thereby 
devised  the  same  unto  his  trustees,  their  heirs  and  assigns,  during  the 
life  of  the  said  Louisa  Lee,  upon  the  same  trusts  as  were  declared' 
respecting  Dixon's  Grounds  and  Sile  Close,  during  her  life.     The- 
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testator  also  made  a  third  codicil  to  his  said  will,  dated  the  18th  July, 
1839,  and  thereby,  after  reciting  that  he  had  lately  purchased  certain 
hereditaments,  situate  in  the  township  of  Alverthorpe,  in  the  parish 
of  Wakefield,  he  devised  the  said  last-mentioned  hereditaments,  and 
aU  other  hereditaments  which  he  had  purchased  or  might  thereafter 
purchase  or  become  entitled  to,  unto  the  said  Edward  Egremont  and 
the  said  Thomas  Mitchinson  Maude,  their  heirs  and  assigns,  upon 
and  for  the  same  trusts,  intents,  and  purposes  as  in  and  by  his  said 
will  were  expressed  concerning  the  residue  of  his  real  estate  thereby 
devised.  In  the  month  of  March,  1840,  the  said  John  Egremont  the 
father  died.  On  the  13th  July,  1840,  his  said  will  and  codicils  were 
duly  proved  by  the  said  Edward  Egremont  John  Egremont  the 
grandson  married,  but  he  had  not  any  issue ;  and  the  said  Harriet 
Frances  Egremont  was  unmarried.  On  the  2d  December,  1841, 
Tottenham  Lee  was  declared  bankrupt,  and  Richard  Dunn  and  Joseph 
Lillie  were  appointed  creditors'  assignees,  and  Henry  Phillip  Hope 
official  assignee  in  his  bankruptcy.  On  the  1st  March,  1843,  letters 
of  administration,  with  the  said  memorandum  of  Thomas  Crowther, 
which  had  been  established  as  a  will  of  personal  property,  annexed, 
were  granted  to  Louisa  Lee.  At  the  time  of  the  death  of  John  Egre- 
mont the  father,  Tottenham  Lee  was  indebted  to  him  in  a  sum  of 
3130/.,  secured  by  bond,  and  as  the  plaintiff  alleged,  but  Tottenham 
Lee  and  his  wife  denied,  also  a  sum  of  1400/.  received  by  Tottenham 
Lee  to  the  use  of  John  Egremont,  and  other  moneys.  The  benefits 
given  by  the  deeds  of  1811,  and  by  John  Egremont's  will,  to  Mrs. 
Lee,  were  considerably  greater  than  those  given  by  the  memorandum 
of  1810 ;  and  the  annuity  of  300/.  so  allowed  to  Mrs.  Lee  by  John 
Egremont  was  more  than  the  yearly  interest  of  one  third  of  Thomas 
Crowther's  personal  estate.  It  appeared  that  by  a  deed  of  arrange- 
ment between  Tottenham  Lee  and  his  creditors,  dated  the  19th 
February,  1845,  all  the  personal  estate  to  which  Tottenham  Lee 
might  be  entitled  under  the  memorandum  of  1810  was  vested  in  him, 
and  his  creditors  disclaimed  all  interest  therein,  notwithstanding  his 
bankruptcy.  In  the  month  of  March,  1843,  the  said  John  Egremont 
the  grandson,  by  his  next  friend,  filed  a  bill  against  the  said  Edward 
Egremont,  and  the  said  Tottenham  Lee  and  Louisa  his  wife,  and 
other  persons,  for  the  purpose  of  having  the  trusts  of  the  said  will  and 
codicils  of  the  said  John  Egremont  the  father,  carried  into  execution 
by  the  court ;  and  by  the  decree  made  in  the  said  suit,  {Egremont  v. 
Egremont,)  dated  the  22d  March,  1844,  the  usual  accounts  of  the  said 
testator,  John  Egremont  the  father,  and  of  his  debts,  were,  amongst 
other  things,  directed.  Louisa  Lee,  as  such  administratrix  of  the  said 
Thomas  Crowther  as  aforesaid,  went  in  before  the  said  Master  under 
the  said  decree,  and  requked  to  be  paid,  out  of  the  estate  of  the  said 
John  Egremont  the  father,  the  sum  of  18,319/.  Us.  Id.,  which  she 
alleged  to  be  the  amount  of  the  personal  estate  of  the  said  Thomas 
Crowther;  but  the  said  claim  was  opposed  by  Edward  Egremont, 
who  insisted  that,  under  the  circumstances  of  the  case,  the  said 
Louisa  Lee  could  not  come  in  under  the  said  decree,  and  that  she 
ought  to  file  another  bill  to  establish  her  said  claims ;  and  the  said 
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Master  so  decided ;  and  thereupon,  on  the  27th  November,  1845,  the 
said  Louisa  Lee,  by  Abraham  Windle,  her  next  friend,  filed  a  bill  on 
behalf  of  herself  and  all  other  the  creditors  of  the  said  John  Egremont, 
her  father,  deceased,  against  Edward  Egremont  and  the  said  Totten- 
ham Lee,  John  Egrement  the  grandson,  and  Harriet  Frances  Egre- 
mont, as  the  defendants  thereto ;  and  thereby  it  was  prayed  that  an 
account  might  be  taken  of  the  personal  estate  and  effects  of  the  said 
Thomas  Crowther  possessed  or  received  by  the  said  John  Egremont 
the  father,  and  that  what  was  due  from  him  in  respect  thereof  might 
be  ascertained ;  and  that  an  account  might  also  be  taken  of  what  was 
due  to  the  said  Louisa  Lee  in  respect  of  the  said  allowance  of  300/. 
per  annum ;  and  that  it  might  be  declared  that  what  was  due  from 
the  said  John  Egremont  the  father,  in  respect  of  the  personal  estate 
of  the  said  Thomas  Crowther,  together  with  interest  thereon,  was 
payable  to  her,  the  said  Louisa  Lee,  as  such  administratrix  with  the 
said  will  of  the  said  Thomas  Crowther  annexed  as  aforesaid ;  and 
that  what  was  due  in  respect  of  the  said  allowance  of  300/.  per 
annum,  together  with  interest  thereon,  was  also  payable  to  her ;  and 
that  such  sums  were  payable  out  of  the  estate  of  the  said  John  Egre- 
mont the  father,  deceased,  in  due  course  of  administration,  and  that 
the  same  might  be  decreed  to  be  paid  accordingly ;  and  for  the  usual 
accounts  and  relief  in  a  creditors'  suit.  Edward  Egremont  then,  on 
the  14th  August,  1846,  filed  a  bill  against  the  said  Tottenham  Lee 
and  Louisa  his  wife,  and  other  parties,  stating  the  above  facts,  and 
praying  that  the  true  construction  of  the  said  memorandum  or  will  of 
the  said  Thomas  Crowther  of  the  1st  May,  1810,  might  be  declared ; 
and  that  the  rights  and  interests  of  all  parties  beneficially  entitled  to 
the  personal  estate  of  the  said  Thomas  Crowther,  which  remained 
after  payment  of  his  funeral  and  testamentary  expenses  and  debts, 
might  be  ascertained  and  declared ;  and  that  in  particular  it  might  be 
declared  that  the  said  Thomas  Crowther  died  wholly  intestate  as  to 
the  beneficial  interest  in  his  personal  estate  which  remained  after  pay- 
ment of  his  funeral  and  testamentary  expenses  and  debts ;  or  if  the 
court  should  be  of  opinion  that  the  said  memorandum  or  will  of  the 
said  Thomas  Crowther  of  the  1st  May,  1810,  applied  to  the  beneficial 
interest  in  his  personal  estate  which  remained  after  such  payment  as 
aforesaid,  and  contained  a  valid  disposition  thereof,  then  that  it  might 
be  declared  that  the  benefits  by  the  said  will  and  codicils  of  the  said 
testator,  John  Egremont  the  father,  and  by  the  said  indentures  of  the 
24th  and  25th  May,  1811,  given  to  the  said  Louisa  Lee  and  her  issue, 
and  the  said  allowance  of  300/.  per  annum  to  her,  were  a  satisfaction 
of  all  the  claims  and  rights  of  the  said  Louisa  Lee  under  the  said 
memorandum  or  will  of  the  said  Thomas  Crowther ;  and  that  the 
said  Louisa  Lee  could  not,  nor  could  any  person  or  persons  claiming 
from,  through,  or  under  her,  be  allowed  to  avail  herself,  himself,  or 
themselves  of  any  claims  or  rights  of  the  said  Louisa  Lee  under  the 
said  memorandum  or  will,  without  first  giving  credit  for  all  the  bene- 
fits by  the  said  indentures  of  the  24th  and  ^th  May,  1811,  and  the 
said  will  and  codicils  of  the  said  testator,  John  Egremont  the  father, 
given  to,  or  intended  for  the  said  Louisa  Lee  and  her  issue,  and  for 
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the  said  allowance ;  and  that  it  might  be  declared,  that  by  having 
accepted  the  said  allowance,  and  the  benefits  by  the  said  indentures 
of  the  24th  and  25th  May,  1811,  and  the  said  will,  the  said  Louisa 
Lee  had  elected  to  take  these  benefits,  and  that  she  and  all  persons 
claiming  from,  through,  or  under  her  were  bound  to  give  effect  to  the 
said  will  and  codicils ;  but  if  the  said  Louisa  Lee  had  not  made  her 
election,  then  that  she,  and  all  persons  claiming  firom,  through,  or 
under  her,  were  bound  td  make  an  election ;  and  that  in  case  the  said 
Louisa  Lee  was  beneficially  entitled  to  any  moneys  whatsoever  from 
the  estate  of  the  said  John  Egremont  the  father,  in  respect  of  any  of 
the  matters  aforesaid,  then  that  it  might  be  declared  that  the  moneys 
so  as  aforesaid  due  from  the  said  Tottenham  Lee  her  husband,  to  the 
estate  of  the  said  John  Egremont  the  father,  should  be  set  off  against 
the  moneys  to  which  the  said  Louisa  Lee  was  entitled  as  aforesaid 
from  that  estate,  or  must  be  considered  and  taken  as  payment  or  part 
payment  thereof,  as  the  case  might  be ;  and  that  in  case  any  thing 
should,  under  the  circumstances  therein  stated  and  appearing,  and 
notwithstanding  such  circumstances,  be  found  due  to  the  estate  of 
the  said  Thomas  Crowther  from  the  estate  of  the  said  John  Egre- 
mont the  father,  then  that  all  proper  directions  might  be  given  for 
raising  and  paying  the  same,  having  regard  to  the  suits  of  Egremont 
v.  Egremont  and  Lee  v.  Elgremont. 

BetheU^  Ehnstey^  and  George  Lake  Russellj  for  the  plaintiff,  Edward 
Egremont,  contended,  first,  that  Mrs.  Lee  was  not  entitled  to  file  a 
creditors'  bill  against  the  estate  of  her  father,  John  Egremont  Mrs. 
Lee  was  the  rightful  representative  of  Thomas  Crowther,  and  she 
claimed  on  the  ground  that  the  former  representation  was  wrong,  and 
therefore  she  could  not  claim  any  debt  from  John  Egremont's  estate 
in  respect  of  Thomas  CrowthePs  assets  received  by  him;  for  she 
could  not  have  maintained  indebitatus  assumpsit  against  him  for  this 
money,  and  consequently  she  could  not  sustain  a  creditors'  bill.  Then 
there  was  a  clear  case  of  election  for  parties  claiming  under  the  will 
of  Crowther,  and  also  under  the  settlement  of  1811.  No  doubt 
Thomas  Crowther  died  testate  as  to  personal  estate,  but  intestate  as 
to  his  real  estate ;  and  therefore  the  Egremonts  were  under  a  binding 
legal  obligation  to  fulfil  his  will  as  to  his  personal  estate  only.  The 
recital,  therefore,  in  the  deeds  of  1811,  must  be  taken  to  refer  to  the 
only  obligation  that  existed,  viz.  as  to  his  personal  estate;  and  the 
benefits  conferred  by  that  deed  raised  a  clear  necessity  that  the  per- 
sons intended  to  take  them  should  elect  between  them  and  .the  inte- 
rests given  by  the  memorandum  of  1810,  in  the  personal  estate  of 
Thomas  Crowther.  Then  the  will  of  John  Egremont  the  father, 
raised  a  similar  case  of  election ;  it  stated  the  intention  to  effectuate 
Crowther's  wishes ;  and  as  the  deeds  of  1811,  had  already  done  this 
with  respect  to  his  real  estate,  there  remained  only  his  wishes  as  to 
his  personal  estate,  which  this  will  must  of  course  have  been  intended 
to  carry  out ;  and  therefore,  no  one  could  take  benefits  under  it  and 
also  under  Crowther's  memorandum  of  1810,  but  parties  who  would 
be  benefited  by  both  must  elect  between  them.     The  parties  had  pro- 
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bably,  in  fact,  made  their  election :  that  might  be  held  to  be  the  effect 
of  the  settlement  of  1829,  which  was  founded  on  the  deeds  of  1811, 
and  also  of  the  long  enjoyment  of  the  property  comprised  in  those 
deeds  and  settlement.  If  any  interest  were  claimed  by  Mrs.  Lee 
upon  the  personal  estate  of  Crowther  received  by  Egremont,  that 
claim  was  met  by  the  annuity  of  300/,  paid  by  Egremont  to  Mrs.  Lee, 
not  in  pursuance  of  any  contract,  and  after  he  had  ceased  to  be  under 
any  obligation  to  support  her.  But  if  there  were  no  such  case  of 
election  here,  then  in  1843,  when  the  memorandum  of  1810  was 
admitted  to  probate,  Tottenham  Lee,  by  the  effect  of  the  deed  of  the 
19th  February,  1845,  was  equitably  entitled  to  his  wife's  one  third 
share  in  Thomas  Crowther's  estate,  which  had  been  in  the  hands  of 
John  Egremont  At  the  same  time  he  was  indebted  to  John  Egre- 
mont's  estate,  and  these  were  two  debts  which  equity  would  set  one 
against  the  other,  ( Clark  v.  Cort^  Cr.  &  Ph.  154,)  not  being  dxiediverso 
jure^  but  being  such  debts  as,  if  both  legal,  would  be  set  off  at  law. 

Swanston  and  Nalder^  for  some  of  the  defendants. 

J.  Russell  and  Ooodeve^  for  the  children  of  Mrs.  Lee.  Mr.  Egre- 
mont had  notice  of  the  memorandum  of  1810  from  the  first,  and 
therefore  either  knew  or  ought  to  have  known  the  effect  of  it  There 
is  no  case  of  election  because  of  the  mistake  as  to  the  facts.  Clarke 
V.  Guise,  2  Ves.  617.  The  claims  were  entirely  different,  both  as  to 
the  interests  taken  and  the  chareu^ter  in  which  they  were  taken.  It 
is  idle  to  contend  that  the  settlement  of  1829  was  an  election,  for  a 
binding  election  can  only  be  when  parties  have  foU  knowledge  of 
their  rights.  Then  these  demands  are  in  different  rights,  and  Qiere- 
fore  they  cannot  be  set  off     Cherry  v.  BovUbee,  4  My.  &  C.  442. 

Wigram,  Spencer,  Follett,  and  W.  M,  James,  for  Mrs.  Lee,  argued 
that  she  had  been  ignorant  of  the  effect  of  the  memorandum  of  1810, 
and  therefore  could  not  be  supposed  to  have  stood  by  and  knowing- 
ly acquiesced  in  the  proceedings.  Stackhouse  v.  Bamston,  10  Ves. 
453.  Then  the  deed  of  1811  expressly  recited  that  it  was  intended 
to  carry  out  Crowther's  intention  as  to  real  estate,  and  recited  that 
he  had  died  wholly  intestate  as  to  personal  estate,  and  therefore 
it  could  not  be  intended  to  fulfil  his  desire  as  to  personal  estate,  and 
could  raise  no  case  of  election;  for  to  do  that  the  intention  must 
clearly  appear.  There  was  nothing  in  John  Egremonf  s  will  to  put 
Mrs.  Lee  to  her  election ;  it  was  not  proved  that  the  will  intended  to 
refer  to  the  memorandum  of  1810.  They  referred  to  the  charge  of 
debts  in  the  will,  and  cited  Chancetfs  case,  1  P.  Wms.  408;  ittcA- 
ardson  v.  Greese,  3  Atk,  64 ;  and  Bjowe  v.  Bowe,  2  De  G.  &  S. 
294.  As  to  the  set-off,  the  two  demands  were  in  different  rights, 
and  could  not  therefore  be  set  off.  Cherry  v.  Botdtbee,  ubi  sup. 
Equity  will  only  set  off  such  demands  as,  if  both  legal,  would  be  set 
off  at  law.  Ex  parte  Blake,  2  Rose,  549 ;  MMalion  v.  Bwrchell,  3 
Hare,  97. 
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BazalgeUe  and  Thfing^  for  other  parties. 

Betkellj  in  reply. 

Parker,  V.  C.  This  case  comes  on  upon  a  bill  of  Lee  v.  Egre'- 
nurnt,  and  a  bill  in  the  nature  of  a  cross-bill  of  J^remant  v.  Lee, 
The  bill  in  Lee  v,  JE^etrumt  is  a  bill  by  the  personal  representative, 
who  is  the  administratrix  with  the  will  annexed  of  Thomas  Crow- 
ther,  against  the  representative  of  his  deceased  administrator,  who 
had  received,  but  had  not  duly  accounted  for  and  applied,  the  assets 
of  Thomas  Crowther.  Whatever  Mrs.  Lee,  who  sues  in  that  cha- 
racter, may  recover,  there  being  no  debts  of  Thomas  Crowther,  no 
legacies,  and  no  purposes  of  administration  to  answer,  is  a  clear  and 
ascertained  residue  to  be  divided  into  thirds,  one  third  of  which 
belongs  to  Mrs.  Lee,  or  to  her  husband  in  her  right ;  and  to  claim 
that  one  third  of  the  personal  estate  of  Thomas  Crowther,  as  money 
in  the  hands  of  John  Egremont,  who  was  his  administrator,  is  the  real 
subject  of  litigation  in  both  these  suits.  Mrs.  Lee's  right  to  that 
sum,  supposing  it  not  to  be  barred,  accrued  as  an  interest  in  posses- 
sion upon  the  death  of  her  mother,  in  the  year  1827 ;  and  therefore, 
primd  facie^  unless  something  can  be  found  in  the  case  to  bar  the 
claim,  I  apprehend  that  a  decree  in  the  nature  of  a  creditors'  decree, 
in  Lee  v.  EgremoTit^  to  the  extent  to  which  there  may  be  a  demand, 
is  entirely  a  matter  of  course.  Now  this  claim  is  one  that  is  brought 
forward  after  the  lapse  of  upwards  of  thirty  years,  after  the  death  of 
both  the  parents,  John  Egremont  and  his  wife,  after  settlements  have 
been  made,  and  after  family  arrangements  have  been  completed,  and 
benefits  bestowed,  which  the  court  may  have  a  conviction  would  not 
have  been  what  they  have  been  if  the  cl&dm  had  been  brought  for- 
ward and  known  to  exist  at  an  earlier  period.  But,  however,  upon 
the  principles  of  this  court,  that  furnishes  no  equity  for  denying  the 
claim,  if  it  is  really  found  to  exist,  and  therefore  the  claim  must  be 
.examined  upon  legal  principles  with  reference  to  the  facts  and  cir- 
.cnmstances  of  the  case.  In  the  first  place,  it  is  contended  that  the 
.deed  of  1811  raises  a  case  of  election,  precluding  the  children  of  Mrs. 
Egremont  from  claiming  any  thing  in  respect  of  the  personal  estate 
of  Thomas  Crowther,  if  they  take  the  benefits  in  the  real  estate  con- 
ferred by  that  deed.  Thomas  Crowther  had  left  an  unattested  paper, 
which  has  been  now  decided  to  apply  legally  to  his  personal  estate, 
and  which  in  terms  also  applies  to  his  real  estate,  but  which,  of 
course,  being  unattested,  was  quite  inoperative  as  to  real  estate.  The 
deed  of  1811  recites  that  Thomas  Crowther,  being  in  his  lifetime 
seized  of,  or  well  entitled  to,  certain  real  property  described,  departed 
this  life  wholly  intestate,  having  some  time  previous  to  his  decease,  an- 
nulled and  cancelled  a  written  document  or  instrument  which  purport- 
ed to  be  his  last  will,  but  upon  which  he  indorsed  and  wrote  a  few 
lines  requesting  his  only  daughter  and  heiress  at  law,  Hannah  Egre- 
mont, to  convey  and  settle  his  freehold  and  copyhold  premises  ac- 
cording to  the  directions  therein  contained.  The  deed  then  recites 
that  Hannah  Egremont  was  desirous  of  complying  with  and  fulfil- 
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ling  the  said  request  and  intention ;  and  then  the  operative  part  is, 
that  for  effectuating,  as  near  as  may  be,  such  intention  and  purpose 
as  aforesaid,  the  settlement  is  made.      This  instrument  obviously 
relates  exclusively  to  the  real  estate.     It  recites  an  intention  appear- 
ing upon  a  certain  document,  which,  though  it  was  not  legally  opera- 
tive,  still,  just  as  a  request  by  word  of  mouth  might  be  operative, 
was  an  intimation  of  Thomas  Crowther's  intention  as  to  his  real 
estate,  and  that  intention  this  deed  purports  to  effectuate.     If  it  had 
contained  a  recital  that  Thomas  Crowther  had  died  intestate  as  to 
his  personal  estate,  and  that  Mr.  and  Mrs.  Egremont,  being  in  pos- 
session both  of  the  real  and  personal  estate,  were  therefore  moved  to 
make  a  voluntary  settlement  of  the  real  estate,  that  might  have  given 
rise  to  a  question  whether  parties  claiming  real  estate  under  that  will 
could  dispute  what  the  author  of  the  settlement  had  asserted  in  the 
deed  with  respect  to  the  personal  estate.     But  it  appears  to  me  that 
there  was  no   such  intention   in  that  settlement     It  recites  that 
Thomas  Crowther  died  wholly  intestate,  possessed  of  certain  free- 
hold property,  which  must  mean  intestacy  as  to  real  estate,  and  it  is 
a  settlement  of  real  estate ;  and  it  seems  to  me  to  be  mere  specula- 
tion to  consider  what'intentions,  if  any,  John  Egremont  and  his  wife 
had  in  respect  of  the  personal  estate  at  the  time  thev  executed  this 
instrument.     Therefore  it  appears  to  me,  that  notwithstanding  the 
benefits  of  the  real  estate  given  to  the  children,  this  deed  did  not 
interfere   with  their  right  to   the  personal   estate    under    Thomas 
Crowther's  will,  and  that  immediately  after  the  execution  of  this 
instrument  any  of  them  might  have  made  the  claim  that  is  now 
made  to  a  share  of  the  personal  estate  of  Thomas  Crowther.     In 
1827,  Mrs.  Egremolit  died,  and  Mrs.  Lee  married  in  1829,  and  a  set- 
tlement was  then  made ;  and  if  the  deed  of  1811  had  raised  a  case 
of  election,  I  should  think  it  extremely  likely  that  this  settlement  would 
have   been  an  election  by  Mrs.  Lee ;  but  being  of  opinion  that  the 
previous  deed  raised  no  case  of  election,  this  settlement  made  upon 
the  marriage,  of  course,  could  be  no  election.     The  settlement  refers 
to  parts  of  the  deeds  of  1811,  and  through  the  deed  of  1811  refers  to 
the  memorandum  signed  by  Thomas  Crowther,  which  at  that  time 
was  in  the  possession  of  Mrs.  Lee.     If  either  of  the  instruments  had 
referred  to  that  memorandum  as  an  instrument  affecting  the  personal 
estate,  no  doubt  a  question  of  importance  would  have  arisen,  whe- 
ther the  parties  were  not  bound  to  ascertain  their  interest  in  the  per- 
sonal estate,  by  referring  to  that  memorandum ;  and  whether,  on  the 
ground  of  laches,  they  were  not  too  late  in  bringing  this  claim.     But 
as  the  deed  of  1811  refers  to  the  previous  memorandum  only  so  far 
as  real  estate  is  concerned,  and  conveys  no  intimation  to  anybody 
reading  it  that  the  previous  memorandum  related  to  the  personal 
estate,  the  case  stands  clear  of  any  observation  on  the  conduct  of 
Mr.  and  Mrs.  Lee  in  not  having  had  the  knowledge  conveyed  to 
them  of  that  instrument,  and  in  not  having  brought  forward  their 
claim  at  an  earUer  period.     The  next  and  most  difficult  part  of  the 
case,  as  it  appears  to  me,  is  the  question  of  election  on  the  will  of 
Mr.  Egremont     Now,  the  will  of  Mr.  Egremont  disposes  of  his  real 
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and  personal  estate  in  favor  of  his  children  and  grandchildren,  inclad- 
ing  Mrs.  Lee  and  her  children ;  and  it  recites  that  he  had  made  con- 
siderable purchases  of  several  estates  which  lay  contiguous  to  and 
intermixed  with  the  estates  comprised  in  the  settlement ;  and  being 
desirous  of  making  his  children  and  grandchildren  thereinafter  named 
interested  in  the  whole  of  his  real  estate  in  Reedness  and  Swinefleet, 
and  personal  property,  as  well  the  estates  comprised  in  the  settle- 
ment as  those  subsequently  purchased  by  him,  in  such  manner  as 
thereinafter  mentioned,  "  and  to  carry  into  execution  and  effect,  (as 
far  as  may  be)  the  desires  of  Mr.  Thomas  Crowther,  my  late  father- 
in-law,  deceased,  I  do  hereby — ^."  And  then  the  testator  disposes  of 
his  real  estate.  The  question  is,  what  are  the  desires  of  Thomas 
Crowther  referred  to  in  that  recital  ?  Beyond  all  doubt,  if  those 
desires  were  his  wishes  as  to  his  personal  estate  contained  in  the 
instrument  of  1810,  the  question  of  election  would  have  arisen ;  but, 
attending  to  it  as  closely  as  I  can,  I  see  nothing  to  lead  me  judi- 
cially to  the  conclusion  that  this  will  did  refer  to  that  instrument 
He  had  already  entirely  executed  the  desires  of  Thomas  Crowther  as  to 
his  real  estate.  There  was,  therefore,  nothing  remaining  to  be  done  as  to 
his  real  estate ;  and  here  we  find  him  reciting,  that,  in  order  to  carry 
into  execution  and  effect  the  desires  of  Thomas  Crowther,  he  devises 
real  estate  of  his  own.  How  can  that  refer  to  the  desires  of  Thomas 
Crowther,  expressed  in  respect  of  the  personal  estate  of  Thomas 
Crowther  ?  The  conclusion  that  I  should  come  to  upon  the  whole 
of  the  case  is,  that  this  testator,  John  Egremont,  was  entirely  left 
unconscious,  up  to  the  hour  of  his  death,  that  Thomas  Crowther  had 
ever  expressed  or  entertained  any  wish  or  desire  whatever  with 
respect  to  the  disposition  of  his  personal  estate.  Therefore  it  appears 
to  me  that  it  is  quite  impossiUe,  without  resorting  to  speculation,  to 
find  in  this  will  an  expressed  intention  to  put  the  parties  to  their 
election.  Then  there  is  a  proviso  in  the  will,  which  really  only 
relates  to  putting  the  parties,  who  took  interests  under  the  marriage 
settlement,  upon  the  terms  of  confirming  the  will,  as  a  condition  for 
entitling  themselves  to  the  benefits  which  the  will  gives  to  them ; 
and  therefore,  being  under  the  conviction  that  if,  at  the  time  of  the 
settlement  of  1811,  or  the  marriage  settiement,  or  the  will,  John 
Egremont  had  known  of  this  claim,  he  would  have  made  a  different 
disposition  of  his  property  from  that  which  he  did  make,  I  do  not 
see  how,  with  that  conviction,  I  can  put  the  parties  claiming  under 
the  instrument  to  an  election,  according  to  the  understood  principles 
of  this  court  It  appears  to  me,  therefore,  in  this  suit  of  Lee  v.  E^e-- 
mont,  looked  upon  as  a  creditors'  suit,  that  the  plaintiff  is  entitled  to 
establish,  against  the  estate  of  John  Egremont,  a  certain  amount  of 
demand ;  and  the  question  is,  how  much  ?  I  have  already  said  that 
the  substance  of  the  claim  is  Mrs.  Liee's  one  third  of  the  clear  residue 
of  that  part  of  her  deceased  grandfather's  estate  which  was  remain- 
ing in  the  hands  of  John  Egremont  It  appears  that  John  Egremont 
allowed  to  her,  for  a  considerable  portion  of  his  life,  after  the  mar- 
riage, 300/.  a  year,  and  after  that  time  he  made  an  advance  to  Tot- 
tenham Lee  upon  his  bond.    That  was  reduced.      But  as  I  under- 
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stand  it,  all  the  time  the  amount  of  the  Edlowance  made  by  John 
£gremont  to  Mrs.  Lee  or  her  husband  exceeded  the  interest  of  her 
share  of  the  money  belonging  to  Crowther's  estate  which  was  in  his 
hands.  That  is  so,  Mr.  Wigram?  [Wigram. — Ye».]  Therefore, 
although  John  Egremont  made  that  allowance  to  her,  not  being 
aware  that  she  and  her  husband  had  a  demand  against  him  in 
respect  to  the  one  third  of  the  estate  in  his  hands,  I  consider  myself 
bound  to  look  upon  that  yearly  allowance  as  a  payment  made  to  her 
in  satisfaction  of  any  claim  she  might  have  in  respect  of  interest  on 
that  sum;  and  it  appears  to  me,  therefore,  that  any  claim  for  interest 
must  be  a  claim  that  only  commences  with  the  death  of  John  Egre- 
mont, and  there  must  be  a  declaration  to  that  effect  in  the  decree. 
The  next  question  is  the  question  of  set-off;  and  on  that  question  of 
set-off  I  entertain  no  donbt  The  case  made  by  Mr.  and  Mrs.  Lee 
is,  that  John  Egremont  in  liis  lifetime,  and  before  his  death,  had  in 
his  hands  a  considerable  sum  of  money  which  belonged  to  Mr.  Lee 
in  right  of  his  wife,  and  which  in  that  right  he  might  at  any  time 
have  called  upon  Mr.  Egremont  to  have  satisfed  in  his  lifetime. 
The  claim  is  not  brought  forward  till  after  the  death  of  Mr.  Egre- 
mont, and  Mr.  Lee's  bankruptcy ;  but  if  he  had  sued  before  his  bank- 
ruptcy, it  appears  to  me,  that  upon  every  principle  of  this  court, 
whatever  was  coming  to  him  in  respect  of  that  claim  must  have 
been  set  off  against  the  debt  due  from  him  to  John  Egremont  It 
was,  therefore,  a  right  of  set-off  existing  at  the  time  of  the  bank- 
ruptcy; and  it  appears  to  me  that  the  set-off  clearly  exists  to  this 
extent,  that  it  must  be  subject  to  all  the  claims,  whether  by  way  of 
survivorship  or  by  way  of  settlement,  of  Mrs.  Lee  and  her  children. 
Now,  cases  have  been  referred  to  upon  that  subject  Cherry  v.  BouU' 
bee,  it  appears  to  me,  does  not  decide  this  case,  because  in  Cherry  v. 
BovUbee  the  bankruptcy  had  occurred  in  the  lifetime  of  the  testator. 
It  is  put  on  this,  that  the  demand  from  the  bankrupt's  estate  against 
the  testator,  was  a  legacy  not  arising  until  the  death  of  the  testator, 
and  that  before  that  time  the  demand  of  the  testator  against  the 
bankrupt  had  become  merely  a  right  of  proof  against  his  estate  in 
the  hands  of  the  assignees.  Without  saying  whether  that  case  is  to 
be  supported  or  not,  it  is  a  totally  different  case  from  this,  where  we 
find  the  right  to  receive  and  the  right  to  pay  were  both  in  existence 
at  the  time  of  the  bankruptcy  of  Lee,  because  it  appears  to  me  that 
the  circumstance  that  administration  was  not  taken  out  till  after,  is  a 
mere  matter  of  form.  It  did  not  create  the  debt,  nor  did  it  advance 
the  debt;  it  was  only  a  step  necessary  to  enable  the  parties  to  recover 
that  debt,  which  has  been  so  ascertained  to  be  a  debt  due  from  John 
Egremont  to  the  estate  of  Crowther  from  the  first  The  case  of  Ex 
parte  O^Ferrally  in  re  Gordon,  1  Gl.  &  Ja.  347,  clearly  established 
that  there  was  a  right  of  set-off,  subject  to  the  equity  of  the  wife. 
There  was  a  case  of  Ranken  v.  Bama/rd,  5  Mad.  32,  where  it  appears 
the  husband  had  survived  the  wife,  and  he,  or  rather  his  assignees, 
were  claiming  a  legacy  through  the  husband,  as  administrator  of  his 
wife,  and  it  was  held,  that  that  must  be  set  off  against  a  debt  due 
from  the  husband's  estate  to  the  testator ;  and  Mr.  Wigram,  in  his 
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duly  appointed  sole  assignee  of  his  estate  and  effects.  Upon  the 
annuity  becoming  payable  in  November,  1847,  the  plaintiff  applied 
to  the  accountant  in  bankruptcy  for  payment  of  it ;  but  the  account- 
ant refused  to  pay  it  to  the  plaintiff,  who  thereupon  presented  a  peti- 
tion in  bankruptcy  to  the  Vice- Chancellor  for  payment,  which  pe- 
tition was  dismissed  on  the  ground  of  want  of  jurisdiction.  Ke^^ 
ported  11  Jur.  963.  The  defendant  was  a  prisoner  in  the  queen's 
prison  for  debt,  and  had  been  so  for  more  than  twenty-one  days  be- 
fore his  estate  and  effects  became  vested  in  his  assi^ee.  By  the 
statute  for  the  relief  of  insolvent  debtors,  1  &  2  Vict  c.  110,  s. 
56,  it  is  provided,  "  that  nothing  in  this  act  contained  shall  extend  to 
entitle  the  assignee  or  assignees  of  the  estate  and  effects  of  any  such 
prisoner  being  or  having  been  an  officer  of  the  army  or  navy,  or  an 
officer  or  clerk,  or  otherwise  employed  or  engaged  in  the  service  of 
her  majesty  in  the  customs  or  excise,  or  any  civil  office  or  other  de- 
partment whatsoever,  or  being  or  having  been  in  the  naval  or  mili- 
tary service  of  the  East  India  Company,  or  any  officer,  clerk,  or 
otherwise  engaged  in  the  service  of  the  court  of  directors  of  the  said 
company,  or  being  otherwise  in  the  enjoyment  of  any  pension  what- 
ever under  any  department  of  her  majesty's  government,  or  from  the 
said  court  of  directors,  to  the  pay,  half-pay,  salary,  emolument,  or 
provision  of  any  such  prisoner,  for  the  purposes  of  the  act ;  provided 
always,  that  it  shall  be  lawful  for  the  said  court  to  order  such  portion 
of  the  pay,  half-pay,  salary,  emolument,  or  pension  of  any  such 
prisoner  as,  on  communication  from  the  said  court  to  the  secretary 
at  war,  or  the  lords  commissioners  of  the  admiralty,  or  the  com- 
missioners of  the  customs  or  excise,  or  the  chief  officer  of  the  de- 
partment to  which  such  prisoner  may  belong  or  have  belonged,  or 
under  which  such  pay,  half-pay,  salary,  emolument,  or  pension  may 
be  enjoyed  by  such  prisoner,  or  the  said  court  of  directors,  he  or  they 
may  respectively,  under  his  or  their  hands,  or  under  the  hand  of  his 
or  their  chief  secretary,  or  other  chief  officer,  for  the  time  being,  con- 
sent to  in  writing,  to  be  paid  to  such  assignee  or  assignees,  in  order 
that  the  same  may  be  applied  in  payment  of  the  debts  of  such 
prisoner;  such  order  and  consent  being  lodged  in  the  office  of  her 
majesty's  paymaster-general,  or  of  the  secretary  of  the  said  court 
of  directors,  or  of  any  other  officer  or  person  appointed  to  pay,  or  pay- 
ing, any  such  pay,  half-pay,  salary,  emolument,  or  pension,  such  por- 
tion of  the  said  pay,  half-pay,  salary,  emolument,  or  pension,  as  shall  be 
specified  in  such  order  and  consent,  shall  be  paid  to  the  said  assignee 
or  assignees  until  the  said  court  shall  make  order  to  the  contrary." 
In  1847,  the  present  suit  was  instituted  against  the  insolvent  and  the 
accountant  in  bankruptcy,  and  the  bill,  sSter  stating  to  the  foregoing 
effect,  prayed  that  it  might  be  declared  that  the  annuity  of  1991,  for 
the  life  of  the  defendant,  Payne,  had  become  and  was  vested  in  the 
plaintiff,  as  his  assignee;  and  that  the  accountant  in  bankruptcy 
might  be  ordered  to  pay  the  arrears  then  due,  and  all  sums  thence- 
forth to  become  due  in  respect  to  the  annuity,  to  the  plaintiff,  or  to 
the  assignee  for  the  time  being  of  the  estate  and  effects  of  the  de- 
fendant, Payne ;  and  that  the  defendant,  Payne,  might  be  restrained 
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by  injunction  from  receiving  the  arrears,  and  any  sums  thenceforth  to 
become  due  in  respect  of  the  annuity;  and,  if  necessary,  that  the 
accountant  in  bankruptcy  might,  in  like  manner,  be  restrained  from 
paying  the  same  to  the  defendant,  Payne,  or  any  other  person  than 
the  assignee,  for  the  time  being,  of  his  estate  and  effects. 

Upon  the  case  being  argued  before  Sir  J.  L.  Knight  Bruce,  V.  C,  his 
honor  was  strongly  of  opinion  that  the  56th  section  of  the  1  &  2  Vict. 
c.  110,  did  not  prevent  the  annuity  from  passing  to  the  insolvent  as- 
signee; but  upon  being  pressed  with  the  case  of  Wells  v.  Foster,  8 
M.  &  W.  149 ;  s.  c.  5  Jur.  464,  his  honor  sent  a  case  for  the  opinion 
of  the  Court  of  Exchequer,  which  had  decided  the  case  of  Wells  v. 
Foster,  A  case  was  accordingly  stated  to  the  above  effect,  and  the 
questions  were — first,  whether  the  defendant,  Payne,  notwithstanding 
his  insolvency,  was  still  entitled  to  the  annual  sum  of  199/.  awarded 
to  him  by  the  said  certificate  of  the  14th  February,  1844,  for  such 
compensation  as  therein  mentioned ;  and,  secondly,  whether  upon  the 
construction  of  the  said  acts  of  parliament,  under  the  said  certificate 
and  orders,  the  said  James  Spooner,  as  assignee  of  the  said  insolvent, 
Charles  H.  Payne,  became  entitled  to  the  said  annual  sum  of  199/.  so 
awarded  to  the  said  insolvent,  as  aforesaid,  for  such  compensation  as 
aforesaid. 

The  judges  of  the  Court  of  Exchequer  certified,  first,  that  the  de- 
fendant, Payne,  was  not  still  entitled  to  the  said  annual  sum  of  199/. ; 
and,  secondly,  that  under  the  Insolvent  Act,  and  the  proceedings  had 
therein,  the  defendant's,  Payne's,  right  and  title  to  the  annuity  vested 
in  the  plaintiff  as  his  assignee.  Upon  the  cause  coming  on  to  be 
heard  for  further  directions  on  the  equity  reserved  and  on  the  certifi- 
cate of  the  judges,  his  honor  made  the  decree  now  complained  of. 
Subsequently  the  defendant,  Payne,  was  applied  to,  to  make  an  affi- 
davit, as  required  by  the  said  order  of  the  28th  February,  1844,  for 
the  purpose  of  enabling  the  plaintiff  to  receive  the  said  annuity  and 
arrears,  but  he  refused  to  do  so ;  and  the  accountant  in  bankruptcy 
still  refused  to  pay  the  annuity  to  the  plaintiff,  or  to  dispense  with  the 
affidavit  required  by  that  order.  A  petition  was  then  presented  by 
the  plaintiff  to  the  Lord  Chancellor,  stating  the  above  facts,  and 
praying  that  the  accountant  in  bankruptcy  might  be  ordered  to  pay 
to  the  plaintiff,  as  assignee  of  the  defendant,  Payne,  the  annual  sum 
of  199/.,  and  all  arrears  thereof,  upon  proof  to  the  accountant  in 
bankruptcy,  by  the  affidavit  of  the  plaintiff,  that,  according  to  the  best 
of  his  knowledge  and  belief,  the  defendant,  Payne,  had  not  held  and 
did  not  hold  any  such  office  or  employment,  and  that  he  had  not  been 
and  was  not  in  the  receipt  of  any  such  yearly  sum  of  money  as  in  the 
act  and  certificate  mentioned,  or  upon  such  other  proof  thereof  as  the 
Lord  Chancellor  should  think  proper  to  direct  Upon  the  hearing  of 
that  petition.  Lord  Chancellor  Cottenham  thought  that  he  had  no 
jurisdiction  to  depart  from  the  requisitions  of  the  certificate  of  the  lords 
of  the  treasury,  but  directed  the  petition  to  stand  over,  to  give  the 
petitioner  an  opportunity  of  presenting  a  memorial  to  the  lords  of  the 
treasury,  if  he  thought  fit  so  to  do.  A  memorial  was  presented  ac- 
cordingly, but  the  lords  of  the  treasury  declined  to  interfere.     Thjft 
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case  is  reported  on  the  above  and  other  occasions,  2  Be  6.  &  S. 
439.  The  defendant,  Payne,  now  appealed  from  the  above  decree 
of  Sir  J.  L.  Knight  Brace. 

Bacon  and  Faberj  for  the  respondent,  the  plaintiff  The  simple 
question  is,  whether  the  office  which  Payne  filled  was  one  to  which 
the  legislature  intended  to  apply  the  56th  section  of  the  1  &  2  Vict 
c  110.  We  submit  it  to  be  clear  that  it  was  not,  and  that  the  words 
of  the  section,  "  or  any  civil  office  or  other  department  whatsoever," 
must  be  governed  by  the  preceding  words,  "in  the  service  of  her 
majesty,"  and  that  it  cannot  be  contended  that  this  was  an  employ- 
ment in  her  majesty's  service.  We  have,  therefore,  made  out  a  clear 
equitable  titie  to  this  annuity ;  and  we  submit  that  this  court  must 
always  have  the  power  of  giving  effect  to  an  equitable  claim. 

W.  T,  S,  Daniel  and  Wright^  in  support  of  the  appeal,  contended, 
first,  that  this  annuity  was  one  of  those  mentioned  by  the  56th  sec- 
tion, which  was  not  to  pass  to  the  assignee  of  an  insolvent,  for  that 
Payne  was  clearly  an  officer  in  the  service  of  her  majesty,  in  a  civil 
department :  that  all  the  previous  insolvent  acts  had  made  exceptions 
similar  to  those  contained  in  the  present  act,  and  had  protected  pen- 
sions from  the  creditors.  Flarty  v.  OdluMj  3  T.  R.  681.  Secondly, 
that  if  this  case  was  not  within  the  56th  section,  still  this  annuity  did 
not  pass  to  the  insolvent  assignee  under  the  37th  or  45th  sections  of 
the  1  &  2  Vict.  c.  110,  for  that  under  those  sections  it  was  clear  that 
nothing  would  vest  in  the  assignee  or  assignees,  except  what  pos- 
sessed the  incidents  of  actual  property ;  but  that  the  annuity  in  the 
present  case  wanted  the  chief  incidents  of  property,  and  was  a  mere 
personal  payment,  accruing  from  year  to  year,  having  also  inherent 
in  it  the  performance  of  a  purely  personal  condition  by  the  party  who 
is  to  receive  the  payment  Lastiy,  they  contended  that  it  was  con- 
trary to  public  policy  that  this  annuity  should  pass  to  the  assignee ; 
referring  to  a  statute  in  pari  materid,  4  &  5  Will.  4,  c.  24 ;  and  to  the 
case  of  Wells  v.  Foster,  8  M.  &  W.  149 ;  5  Jur.  464 ;  and  to  the 
observations  of  Sir  J.  L.  Sjiight  Bruce,  when  directing  the  case  to 
the  Court  of  Exchequer,  2  De  6.  &  S.  449,  « I  repeat  that,  in  my 
opinion,  this  annuity  i3  not  rendered  unassignable  by  the  1  &  2  Vict. 
c.  110,  s.  56;  nor  do  I  think  the  case  within  the  4  &  5  Will.  4,  c  24, 
s.  19,  on  which  Wells  v.  Foster  proceeded.  But  I  am  disposed  to 
view,  as  more  serious  than  I  at  first  thought  it,  the  argument  as  to 
the  interest  of  the  public.  The  public  pays  the  retiring  pension,  and 
the  public  has  an  interest  in  its  ceasing  at  an  earlier  period  than  the 
death  of  the  annuitant  One  of  the  modes  by  which  it  may  cease  is 
by  the  appointment  of  the  annuitant  to  an  office  of  greater  value. 
To  be  fit  to  receive  such  an  appointment  he  must  be  a  person  not 
deprived  of  the  decencies  of  life,  or  of  the  means  of  appearing  exter- 
nally respectable.  The  public  has  interest  in  continuing  him  in  such 
a  position  as  may  enable  him  to  receive  an  appointment,  on  which 
his  pension  may  cease.  I  originally  thought  this  not  such  an  interest 
as  ought  to  be  regarded ;  but  subsequent  consideration,  and  the  case 
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in  the  Court  of  Exchequer,  which  has  been  referred  to,  has  induced 
me  to  view  it  as  entitled  to  more  weight"  They  also  referred  to 
Gibson  v.  The  East  India  Company^  5  Bing.  N.  C.  262 ;  Ex  parte 
Bastings^  14  Ves.  182 ;  Lidderdale  v.  The  Duke  of  Montrose^  4  T.  R. 
248 ;  and  Stuart  v.  Tucker^  2  Bl.  Rep.  1137. 

Bacon,  in  reply. 

Lord  St.  Leonard's,  L.  C.  I  am  clearly  of  opinion  that  the  ap- 
peal in  this  case  cannot  be  sustained.  The  case  is  a  very  simple  one. 
Mr.  Payne  was  a  country  commissioner  in  bankruptcy,  and  he  became 
entitled  to  compensation.  That  compensation  was  properly  vested  in 
him  beyond  all  question ;  and  unless  upon  some  special  grounds, 
either  upon  the  policy  of  the  law,  or  upon  some  condition  i^nported 
into  or  implied  in  the  grant,  that  property  would  pass,  under  the 
general  provisions  of  the  Insolvent  Debtors  Act,  as  a  part  of  his 
general  estate — that  is,  unless,  according  to  the  section  of  the  act  of 
parliament  which  has  been  referred  to,  words  should  be  found  which 
should  except  this  property  out  of  the  general  enactment.  Now,  in 
the  first  place,  it  is  quite  dear  that  this  case  does  not  fedl  within  the 
decision  of  Wells  v.  Foster;  because  the  ground  of  that  decision 
clearly  was,  that  there  was  a  continued  right  to  the  service  of  the  per* 
son  who  had  a  pension  assigned  to  him,  and  therefore  the  crown  had 
a  right  to  look  to  the  continuance  of  the  service,  in  the  person  of  the 
officer,  for  the  payment  of  that  sum  of  money  which  had  been 
awarded  to  him.  Nobody  can  doubt  the  propriety  of  that  decbion, 
but  it  would  be  difficult  to  make  the  principle  apply  to  this  case. 
The  Vice-Chancellor  thought  there  were  grounds  of  public  policy  of 
a  somewhat  different  nature,  although  rather  of  the  same  character! 
viz. ;  he  thought,  as  this  particular  compensation  was  to  cease,  either 
wholly  or  pro  tanto,  according  to  the  amount  of  the  income  which  the 
officer  might  in  future  acquire,  that  Mr.  Payne  might  have  an  office 
conferred  on  him ;  and  therefore  the  public,  who  were  interested  that 
the  compensation  should  cease,  had  an  interest  to  this  extent,  that  his 
respectability  ought  be  kept  up  by  means  of  this  payment,  so  as  to 
enable  the  crown  or  the  government  to  confer  that  office  upon  him.  I 
do  not  understand  that  very  learned-  judge  to  have  persevered  in,  or 
rather  to  have  continued  to  express,  that  opinion ;  on  the  contrary, 
I  collect,  from  what  passed  afterwards,  that  he  withdrew  from  that 
opinion;  and  my  own  impression  strongly  is,  that  that  cannot  be 
maintained.  It  does  not  stand  upon  the  same  ground,  and  will  not 
bear,  therefore,  being  placed  upon  the  same  footing.  Now,  supposing 
that  to  be  so,  upon  the  general  nature  of  it,  then  it  is  said  it  is  im- 
possible it  should  be  assignable,  or  become  property,  because  it  has 
not  the  incidents  of  property.  Now,  let  us  see  how  that  is  with 
regard  to  Mr.  Payne  himself.  It  is  said  that  till  the  year  has  expired, 
and  he  makes  an  affidavit  that  he  has  not  an  office,  and  has  not 
acquired  another  office,  the  money  never  becomes  payable ;  and  it  is 
only  payable  then  when  he  has  made  the  affidavit ;  consequently,  it 
is  argued,  and  very  well  argued,  that  in  that  case  there  is  no  human 
mode  of  compelling  the  affidavit  to  be  made,  and  consequently  no 
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property  vested.  But,  from  the  moment  when  this  grant  was  made, 
this  was  property  existing  in  Mr.  Payne,  to  which  he  or  his  represent- 
ative is  and  will  be  entitled ;  and  although,  in  order  to  show  that  he 
has  not  forfeited  or  lost  or  been  compensated  for  the  amount  which 
is  thus  payable  to  him,  he  is  to  swear  that  he  has  not  received  from 
the  crown  or  the  government  certain  other  payments;  that  is,  simply 
to  verify  the  fact  that  the  case  had  not  occurred  which  is  provided  for 
by  the  condition  annexed  to  the  grant  It  is  necessary  that  that  fact 
should  be  proved,  and  if  he  dies  without  proving  it,  the  fact  will  be 
proved  by  some  other  evidence.  Suppose  he  were  to  die  when  there 
was  a  half-year's  compensation  due  to  him,  he  would  be  entitled  to 
that  half-year's  compensation,  and  it  would  form  part  of  his  assets, 
and  there  would  be  some  other  proof;  in  the  event  of  his  not  being 
alive  to  give  that  particulsir  proof,  some  other  proof  would  be  given 
in  order  to  show  that  his  representatives  were  entitled,  as  they  would 
be  entitled,  to  this  particular  portion  of  the  compensation  for  the 
year.  Then  does  it  vary  it  because  the  property  has  been  in  the  pos- 
session of  an  assignee  ?  I  think  it  only  amounts  to  this,  that  there 
is  no  condition  imposed  upon  the  property  which  makes  it  personal 
upon  Mr.  Payne ;  there  is  no  condition  to  be  performed  which  is  not 
capable  of  being  performed ;  and  although  it  may  be  a  clog  upon  the 
employment  of  the  property  when  aliened,  there  is  nothing  to  prevent 
the  edienation,  there  is  no  clog  upon  the  alienation  of  the  property 
Itself:  it  is,  in  fact,  to  say  that  Mr.  Payne  cannot  assign  the  property 
qiid  property,  and  yet  to  say,  when  he  has  assigned  it,  he  may  him- 
self, by  his  own  withholding  of  a  document  which  is  necessary  to  get 
possession  of  it,  prevent  the  receipt  of  the  propertv.  Now,  supposing 
the  property  were  to  accumulate  in  the  way  in  which  it  has  accumu- 
lated ;  suppose  it  were,  from  want  of  power — which  I  hope  will  be 
found  does  not  exist,  but  upon  which  I  give  no  opinion  in  this  case ; 
but  suppose  it  to  be  the  fact  that  the  court  is  so  exceedingly  infirm, 
so  weak  in  its  powers,  that  it  cannot  enforce  the  payment  of  the 
money  to  the  person  to  whom  it  belongs,  when  Mr.  Payne  should  die, 
beyond  all  question,  if  the  property  has  passed  to  the  assignees,  then 
the  assignees  will  not  be  prevented  from  taking  it  because  that  im- 
pediment has  arisen,  but  other  evidence  will  be  admissible  to  show 
that  he  never  did  hold  any  other  office.  It  cannot  be  supposed  for  a 
moment,  that  in  order  to  enable  the  representatives  to  get  the  money, 
it  is  a  necessary  and  absolute  condition  that  the  man  himself  should 
make  an  affidavit,  when  you  can  show  the  fact  that  his  death  took 
place  during  that  particular  period.  Suppose,  also,  the  case  of 
lunacy,  would  any  one  say  that  Mr.  Payne  was  to  be  deprived  of  the 
property  because  an  act  of  God  had  visited  him,  by  which  he  had 
been  deprived  of  the  power  of  making  an  affidavit?  Therefore,  I 
apprehend,  clearly,  that  the  property,  although  it  may  accumulate, 
when  so  accumulated  belongs  to  the  assignees,  provided  always  that 
it  has  passed  to  them.  Upon  all  general  principles,  I  should  say  it 
would  pass  to  the  assignees ;  and  by  the  provisions  of  the  Insolvent 
Debtors  Act  it  would  pass  under  the  first  part  of  the  act.  And  then 
the  question  comes,  whether  or  not  it  falls  within  the  56th  section.  Now, 
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the  words  of  that  act  are,  ^<  that  nothing  in  this  act  contained  shaU  ex« 
tend  to  entitle  the  assignee  or  assignees  of  the  estate  and  effects  of 
any  sach  prisoner,  being  or  having  been  an  officer  of  the  army  or 
navy,  or  an  officer  or  clerk  or  otherwise  employed  or  engaged  in  the 
service  of  her  majesty  in  the  customs  or  excise,  or  any  civil  office  or 
other  department  whatsoever,  or  being  or  having  been  in  the  naval 
or  military  service  of  the  East  India  Company,  or  an  officer  or  clerk 
or  otherwise  employed  in  the  service  of  the  court  of  directors  of  the 
said  company,  or  being  otherwise  in  the  enjoyment  of  any  pension 
whatever  under  any  department  of  her  majesty's  government,  or  from 
the  said  court  of  directors,  to  the  pay,  half-pay,  salary,  emolumentSi 
or  pension  of  any  such  prisoner,  for  the  purposes  of  this  act"  The 
words  are,  ^'  being  or  having  been  an  officer  of  the  army  or  navy,  or  an 
officer  or  clerk  or  otherwise  employed  or  engaged  in  the  service  of  her 
majesty  in  the  customs  or  excise" — which  must  be  "the  service  of 
her  majesty" — "or  any  civil  office  or  other  department  whatsoever." 
Those  words  are  clearly  stiU  governed  by  the  words  "  the  service  of 
her  majesty."  Well,  then,  it  is  to  be  an  employment  in  the  seryice 
of  her  majesty.  And  then  it  says  the  act  shall  not  extend  to  that 
But  I  am  clearly  of  opinion  that  this  person  was  not  in  the  service  of 
her  majesty,  and  therefore  not  within  that  exception.  I  believe,  before 
the  act  under  which  Mr.  Payne  was  appointed  a  country  commis- 
sioner of  bankruptcy,  it  was  usual  to  single  out  attorneys  and  persons 
of  that  description  in  the  country  to  act  as  commissioners,  just  as  a 
fiat  or  a  commission  of  bankruptcy  was  directed  to  them.  In  that 
case,  therefore,  it  was  merely  in  the  ordinary  course  of  business,  for 
the  purpose  of  facilitating  the  administration  of  proceedings  in  bank- 
ruptcy. The  section,  instead  of  taking  it  out  of  the  general  operation 
of  the  act,  and  making  it  depend  upon  the  act  of  the  debtor,  provides 
that  the  assignees  shall,  upon  application,  be  entitled  to  a  portion ; 
and  to  whom  was  the  application  to  be  made  ?  To  the  heads  of  the 
department  It  is  not  intended  therefore,  by  the  act,  that  an  officer^ 
for  example,  because  his  half-pay  could  not  be  assigned,  should  retain 
the  whole  of  his  half-payj  and  set  his  creditors  at  defiance ;  but  the 
parties  who  represent  the  government  have  a  duty  to  perform,  and  to 
see  that  a  fair  portion  of  the  half-pay  is  allotted  to  the  officer,  and  at 
the  same  time  that  justice  is  done  to  the  creditors ;  and  they,  there- 
fore, have  the  power  given  to  them  to  apportion  the  half-pay  to  the 
creditors  and  to  the  officer.  Where  is  the  provision,  with  regard  to 
Mr.  Payne,  which  is  to  exempt  him  from  the  operation  of  this  act? 
Can  anybody  suppose  that  a  person  in  the  situation  of  Mr.  Payne,  a 
country  commissioner  of  bankruptcy,  with  200/.  a  year  compensation, 
is  to  set  his  creditors  at  defiance,  and  to  claim  the  whole  of  the  in- 
come, whatever  it  might  happen  to  be,  without  making  any  compen- 
sation, or  the  least  contribution  to  his  creditors,  when  every  person 
here,  persons  of  the  highest  grades  in  the  military  or  n^val  service, 
although  the  half-pay  is  protected  on  the  ground  of  public  policy,  are 
obliged  to  give  up  a  portion  of  their  hal^pay  to  their  creditors  upon 
the  award  of  a  competent  officer  ?  I  am  clearly  of  opinion  that  this 
case  falls  within  the  general  provisions  of  the  Insolvent  Debtors  Act| 
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and  that  it  is  utterly  impossible  to  include  this  person  in  the  excep- 
tion in  the  56th  section  of  that  act.  If,  therefore,  as  it  appears  to  me, 
this  property  was  assignable,  then  the  consequence  is,  that  the  as- 
signee would  be  entitled  to  take  it.  I  believe  that  Mr.  Payne,  who, 
by  the  nature  of  his  office,  must  know  what  his  duty  is,  when  he 
knows  what  the  decree  of  the  court  is,  will  willingly  give  his  assist- 
ance to  enable  his  assignees  to  receive  the  fund,  in  order  to  distribute 
it  among  his  creditors.  This  petition,  therefore,  must  be  dismissed, 
but  (as  this  gentleman  sues  in  formd  pauperis)  of  couse  it  cannot  be 
dismissed  with  costs.  Petition  dismissed. 


The   Freemen   and  Stallinoers  of  Sunderland  v.  The  Bishop 

OP  Durham.^ 

Febmaiy  10  and  11,  and  March  5, 1852. 

Lands  Clauses  ConsolidaMon  Act  —  Issue  —  New  TridL 

The  79th  section  of  the  Lands  Clauses  Consolidation  Act  contains  only  a  direction  to  the 
court  of  chancery,  and  is  not  intended  to  guide  a  jury  upon  the  trial  of  an  issue. 

Where  the  jury,  on  the  trial  of  an  issue  relating  to  the  title  to  land,  found  for  the  defendant, 
on  tibe  ground  that  neither  party  had  made  out  a  satisftictory  title,  the  court  does  not  re- 
gard that  B3  establishing  the  right  of  the  defendant,  and  will  direct  a  new  triaL 

Semble,  an  issue  ought  to  try  in  whose  possession  the  land  was. 

The  facts  of  this  case  are  fully  stated,  and  the  arguments  are  re- 
ferred to  in  his  honor's  judgment 

BetheUj  Willcockj  Hugh  Hilly  and  Udallj  for  the  plaintiffs. 

Stu^artj  Faber^  Athertonj  and  Manisty^  for  the  defendant. 

Kindersley,  V.  C.  These  two  petitions  call  upon  the  court  to  deter- 
mine who  is  entitled  to  a  sum  of  3410/.,  which  was  paid  in  by  the  York, 
Newcastle,  and  Berwick  Railway  Company  as  the  purchase-money  for 
about  six  acres  of  land,  part  of  Sunderland  Town  Moor,  lying  in  the 
parish  of  Sunderland,  which  six  acres  were  taken  by  the  railway  com- 
pany under  the  powers  of  their  act.  This  must,  of  course,  depend  upon 
the  question  who  was  the  rightful  owner  of  the  six  acres  of  land  at  the 
time  when  the  land  was  taken  by  the  railway  company.  The  claimants 
are  the  Bishop  of  Durham  and  the  corporation  of  the  freemen  and  stall- 
ingers  of  Sunderland.  There  is  no  third  claimant,  nor  any  apparent 
possibility  of  a  third  claimant,  and  therefore  to  one  or  other,  or  to  both, 
of  the  two  claimants  mentioned  the  sum  in  question  must  be  ultimately 
awarded.  Both  the  claimants  having  in  the  early  part  of  last  year  pe- 
titioned the  court,  it  seems  to  have  been  felt  by  the  counsel  on  both  sides, 
that  the  question  as  to  the  ownership  of  the  six  acres  of  land  in  dispute 
■    ■  ■ '    ■  '  ■ '  ■  ■  .         —   *  ■ 

1  16  Jur.  370. 
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was  a  question  proper  to  be  tried  by  an  issue  directed  to  a  court  of 
law ;  and  accordingly,  without  arguing  the  merits  of  the  question 
before  this  court,  or  hearing  evidence  in  support  of  the  respective 
claims,  an  issue  was  arranged  by  the  parties  or  their  counsel,  and  an 
order  was  made  by  Lord  Cranworth,  dated  the  28th  March,  1851, 
to  this  effect :  He  directed  an  issue,  in  which  issue  the  freemen  and 
stallingers  were  made  to  affirm,  and  the  bishop  to  deny,  that  these 
six  acres,  or  thereabouts,  part  of  the  tract  called  "  Sunderland  Town 
Moor,"  taken  by  the  railway  company  for  the  purposes  of  their  under- 
taking, were,  and  that  every  part  thereof  was,  on  the  Ist  of  February, 
1849,  the  soil  and  freehold  of  the  said  freemen  and  stallingers,  and 
that  the  same  hereditaments  were  not,  nor  was  anv  part  thereof,  on 
the  day  and  year  last  aforesaid,  the  soil  and  freehold  of  the  said  Lord 
Bishop  of  Durham ;  and  the  freemen  and  stallingers  affirm  that  some 
part,  and  the  lord  bishop  denies  that  part,  of  the  premises  was  on  that 
day  the  soil  and  freehold  of  the  freemen  and  stallingers ;  the  court 
being  desirous  to  ascertain,  by  the  verdict  of  the  jury,  whether  or  not 
the  whole  of  the  hereditaments,  or  any  part,  was  or  were,  on  the  said 
1st  of  February,  1849,  the  soil  and  freehold  of  the  freemen  and  stal-* 
lingers.  That  was  the  issue  directed  by  the  order  of  Lord  Cranworth 
on  the  28th  March,  1851,  and  by  that  form  of  issue  the  corporation 
of  the  freemen  and  stallingers  was  made  the  plaintiff  at  law.  The 
issue  was  accordingly  tried  at  Durham  on  the  31st  July,  1851,  before 
Williams,  J,,  and  a  special  jury.  The  case  set  up  by  the  corporation 
was,  that  the  freemen  and  stallingers  were  a  corporation  by  prescrip- 
tion, and  that  as  a  corporation  they  had  been  from  before  the  time 
of  legal  memory,  the  owners  of  the  soil  and  freehold  of  the  whole  of 
the  tract  of  land  called  the  "  Sunderland  Town  Moor,"  including  the 
six  acres  in  question.  The  case  set  up  by  the  Bishop  of  Durham  was, 
that  he,  in  right  of  his  see  of  Durham,  was  the  lord  of  the  manor  of 
Hough ton-le- Spring;  that  the  tract  of  land  called  Sunderland  Town 
Moor,  including  the  six  acres  in  question,  was  part  of  the  waste  of 
that  manor;  and  that  therefore  the  soil  and  freehold  of  the  manor 
was  vested  in  him  as  lord  of  the  manor;  and  at  the  same  time 
he  adnnitted  that  the  corporation  was  entitled  to  the  herbage  or  pas- 
ture or  pasturage  of  the  moor,  though  not  to  the  soil  and  freehold. 
Much  evidence,  chiefly  documentary,  was  adduced  on  both  sides  in 
support  of  the  respective  claims.  The  learned  judge,  in  summing  up 
the  case  to  the  jury,  went  with  the  utmost  care  and  pains  through  all 
the  details  and  evidence,  pointing  out  to  them  minutely  and  clearly, 
and  I  need  hardly  say  impartially,  all  the  points  for  their  consideration 
in  each  portion  of  the  evidence ;  and  having  done  that,  he  concluded 
his  summing  up  in  these  words  — "  Now,  gentlemen,  this  is  the  evi- 
dence on  the  one  side  and  on  the  other.  You  will  have  to  judge  for 
yourselves.  The  question  is,  is  the  evidence  adduced  on  behalf  of 
the  bishop  of  a  nature  so  powerful,  that  notwithstanding  the  long 
series  of  acts  of  ownership,  so  unequivocal,  so  public,  and  so  notorious, 
on  the  part  of  the  plaintiffs,  you  think  the  title  is  in  the  bishop ;  and 
that  those  acts,  notwithstanding  their  publicity  and  notoriety,  were 
merely  the  acts  of  usurpers  ?    If  you  the  ^hink  so,  you  must  find  for 
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the  defendant.  If  you  think  not,  then  you  most  find  for  the  plaintiffs. 
If  your  minds  are  equally  balanced,  and  you  cannot  make  them  up, 
then,  inasmuch  as  the  burden  of  proof  is  on  the  plaintiffs,  you  must 
find  for  the  defendant."  The  jury  found  a  verdict  for  the  defendant, 
but  they  delivered  the  verdict  in  these  terms — "We  find  for  the 
defendant  in  accordance  with  his  lordship's  direction,  neither  party 
having  found  out  their  titie  to  our  satisfaction."  Each  of  the  con- 
tending parties  has  now  presented  a  further  petition,  each  insisting 
that  the  effect  of  the  trial  has  been  to  establish  the  right  of  the  petition. 
It  is  contended,  on  the  part  of  the  corporation  of  the  freemen  and 
stallingers,  before  me — First,  that  the  mere  fact  of  the  verdict  of  the 
jury  being  in  favor  of  the  bishop  is  immaterial,  and  that  the  examina- 
tion of  the  evidence  at  the  trial  wiU  lead  this  court  to  a  conclusion, 
that  the  right  to  the  soil  and  freehold  of  the  land  in  question,  and  not 
merely  to  the  herbage  or  pasturage,  was  and  is  vested  in  the  corpo- 
ration ;  and  that  therefore  the  court  should  disregard  the  verdict,  and 
award  the  34102.  to  the  corporation.  Secondly,  that  the  evidence  at 
the  trial,  if  it  did  not  conclusively  prove  the  right  of  the  corporation  to 
the  soil  and  fi'eehold  of  the  land^  at  least  proved  the  corporation  was 
in  possession ;  and  that,  under  the  7th  section  of  the  Lands  Clauses 
Consolidation  Act,  the  corporation  is  to  be  deemed  .to  have  been  law- 
fully entitied  to  the  land,  the  bishop  having  failed  to  establish  a  better 
titie.  And,  thirdly,  if  the  court  will  not  accede  to  either  of  those 
views,  there  ought  to  be  a  new  trial  of  the  issue,  on  the  grounds  of 
misdirection  by  the  learned  judge,  and  of  the  verdict  being  against 
the  evidence.  On  the  other  hand,  it  was  insisted,  for  the  Bishop  of 
Durham,  that  he  has  the  verdict  in  his  favor ;  that  the  verdict  is  justified 
by  the  evidence ;  that  the  acts  of  ownership  which  were  proved  at  the 
trial  to  have  been  done  by  the  corporation  had  reference  to  their  pos- 
session, not  to  the  soil  and  fireehold,  but  only  the  herbage  or  right  of 
pasture,  to  which  their  titie  is  admitted,  or,  at  all  events,  were  acts 
of  usurpation ;  and  that  the  evidence  proved  the  bishop's  own  pos- 
session of  the  soil  and  freehold.  Upon  one  point,  at  least,  in  these 
several  arguments,  I  entertain  no  doubt.  I  am  clearly  of  opinion 
that  I  cannot  regard  this  verdict,  though  in  form  a  verdict  for  the 
bishop,  as  expressing  the  opinion  of  the  jury  that  the  right  is  vested 
in  his  lordship.  The  jury,  in  delivering  their  verdict,  declare  that 
neither  party  has  made  out  his  titie  to  their  satisfaction,  and  that  they 
found  for  the  defendant  in  accordance  with  the  learned  judge's  direc- 
tion, which  direction  was,  that  if,  upon  considering  the  evidence,  their 
minds  were  equally  balanced,  and  they  could  not  make  them  up,  they 
should  find  for  the  defendant ;  in  fact  they  would  equally  have  found 
for  the  freemen  and  stallingers  if  they  had  happened  to  be  the  de- 
fendants. Inasmuch,  then,  as  the  verdict  leaves  the  question  entirely 
undecided,  can  this  court  enter  into  the  examination  of  the  evidence 
laid  before  the  jury,  and  itself  decide  the  case  at  once  in  favor  of  either 
of  the  parties,  upon  its  own  view  of  the  effect  of  the  evidence  ?  In  my 
opinion  it  cannot.  This  court  uses  the  machinery  of  an  issue  for  the 
purpose  of  ascertaining  the  opinion  which  a  jury,  under  the  direction 
of  one  of  the  judges,  may  form  with  respect  to  the  question  sent  for 
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trial,  and  not  as  a  mere  instrament  to  elicit  evidence  upon  which  this 
court  is  to  pronounce  its  own  decision  of  the  question.  This  court 
will,  indeed,  upon  an  application  for  a  new  trial  look  into  the  evidence 
for  the  purpose  of  examining  whether  there  has  been  any  such  mis- 
carriage in  the  trial  as  to  justify  the  court  in  refusing  to  be  bound  by 
the  verdict,  and  in  granting  a  new  trial,  but  not  for  the  purpose  of 
pronouncing  its  own  decision  upon  the  case,  irrespective  of  that  verdict. 
On  a  similar  ground,  I  consider  I  cannot  go  into  the  evidence  before  the 
jury,  in  order  to  try  whether  it  is  proved  by  the  evidence  that  the  cor- 
poration of  the  freemen  and  stallingers  were  in  possession  of  the  land 
at  the  time  when  it  was  taken  by  the  railway  company ;  and  there 
is  this  additional  reason  why  I  ought  not  to  go  into  the  evidence  for 
that  purpose,  namely,  that  no  issue  was  directed  to  try  the  question 
who  was  in  possession.  It  therefore  remains  for  me  to  consider  whe- 
tlier  there  ought  to  be  a  new  trial.  It  is  contended  on  the  part  of  the 
freemen  and  stallingers  that  there  ought  to  be  a  new  trial,  on  the 
ground  of  misdirection  by  the  learned  judge ;  and  it  is  insisted  that 
he  misdirected  the  jury  in  the  two  following  particulars:  first,  in 
stating  to  them  that  if  they  should  be  satisfied  that  the  bishop  has, 
at  any  time  since  the  diAahling  statute  of  Elizabeth,  (by  a  mere  slip, 
spoken  of  as  the  statute  of  Hen.  8,)  been  the  owner  of  the  soil,  he 
still  continued  to  be  so,  omitting  all  reference  to  the  statute  of  limita- 
tione;  and,  sfictmdly,  thah  hp  did  not  tp.ll  thp  jtxry,  that  by  the  79th 
section  of  the  Lands  Clauses  Consolidation  Act,  the  freemen  and  stal- 
lingers, being,  as  they  alleged,  in  possession  as  owners,  ought  to  be 
deemed  the  owners,  unless  they  were  satisfied  that  the  bishop  had 
made  out  his  title.  Those  are  the  two  grounds  upon  which  it  is 
suggested  that  the  learned  judge  misdirected  the  jury.  With  respect 
to  the  first  point,  there  is  no  doubt  that,  under  the  29th  section  of 
the  3  &  4  Will.  4,  c.  27,  if  the  bishops  of  Durham  had  once  been  in 
possession  of  the  land  as  owners,  and  had  been  dispossessed,  and 
since  the  time  of  dispossession  a  period  of  not  less  than  sixty  years 
had  elapsed,  comprising  in  that  period  two  incumbencies  of  the 
bishopric  and  six  years  of  a  further  incumbency,  the  right  of  the 
bishop  would  be  extinguished.  But  it  is  equally  clear  that  if  the 
counsel  for  the  freemen  and  stallingers  at  the  trial  meant  to  rely  on 
that  statute  as  the  foundation  of  their  title,  the  onus  lay  upon  them 
to  show  that  the  period  of  time  during  which  the  Bishop  of  Durham 
was  alleged  to  have  been  out  of  possession  not  only  amounted  to 
sixty  years,  but  also  comprised  two  incumbencies  of  the  bishopric, 
and  sixty  years  of  a  further  incumbency ;  but  so  far  from  the  counsel 
for  the  corporation  having  attempted  to  show  this,  their  leading  coun- 
sel, in  his  reply,  declared  very  explicitly  that  he  did  not  mean  to  set 
up  the  title  founded  on  a  possession  mentioned  in  the  statute  of 
limitations ;  but  he  relied  upon  the  possession  as  the  strongest  pos- 
sible evidence  of  title,  as  he  referred  to  the  statute  of  limitations  only 
as  evincing  the  feeling  of  the  legislature  upon  that  point.  It  does 
not  appear  to  me,  therefore,  that  there  was  any  misdirection  of  the 
learned  judge  in  this  respect  Nor  do  I  think  there  was  any  misdi- 
rection in  omitting  all  reference  to  the  79th  section  of  the  Lands 
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Clauses  Consolidation  Act,  for  that  section  appears  to  me  to  have  been 
intended  only  as  a  direction  to  this  court  how  it  should  act  in  any 
case  in  which,  upon  any  application  for  the  money  paid  in  or  depo- 
sited by  the  railway  company,  it  should  be  unable  to  arrive  at  a  satis- 
factory conclusion  as  to  what  parties  were  lawfully  entitled  to  the 
land ;  and  I  think  that,  upon  an  issue  directed  by  this  court  for  the 
purpose  of  enabling  it,  if  possible,  to  arrive  at  a  satisfactory  conclu- 
sion on  that  point,  it  would  have  been  a  miscarriage  to  have  directed 
the  jury  to  have  regard  to  that  section  of  the  act  Indeed,  the  coun- 
sel for  the  corporation  at  the  trial  seemed  to  have  been  of  that  opinion, 
for  they  did  not  make  the  least  attempt  to  draw  the  attention  of  the 
judge  or  the  jury  to  the  section  of  the  act  in  question.  I  am  of 
opinion,  then,  that  there  was  no  misdirection  in  the  learned  judge's 
summing  up  to  the  jury ;  and  I  cannot  say  that  the  verdict  was 
against  the  evidence,  for  I  must  consider  that,  in  effect,  there  was  no 
verdict  at  all  deciding  the  question  of  right  in  favor  of  either  party. 
But  though  I  cannot  concur  in  the  reasons  upon  which  it  is  contended 
that  there  ought  to  be  a  new  trial  of  the  issue,  yet  I  am  satisfied  that 
I  have  no  alternative  but  to  send  the  case  to  a  court  of  law  on  this 
simple  ground,  that  the  trial  which  has  been  had  has  not  been  attended 
with  any  such  result  as  this  court  can  act  upon.  I  do  not,  however,  think 
that  I  ought  simply  to  send  the  same  issue  to  be  tried  over  again.  The 
course  ^which  appears  to  me  to  be  the  bent  calculated  to  produce  each 
a  result  as  may  enable  this  court  to  dispose  of  the  money  is  this  ^- 
to  direct  two  issues,  the  one  to  try  the  nght,  and  the  other  to  try  the 
fact  of  possession.  In  the  first  issue  I  shall  make  the  Bishop  of  Dur- 
ham the  plaintiff — that  is,  he  shall  afikm,  and  the  corporation  shall 
deny,  that  the  land  in  question  was,  on  the  1st  February,  1849,  the 
soil  and  freehold  of  the  Bishop  of  Durham ;  and  in  the  second  issue 
I  shall  make  the  corporation  of  the  freemen  and  stallingers  the  plain- 
tiffs— that  is,  the  corporation  shall  affirm,  and  the  bishop  shall  deny, 
that  on  the  1st  February,  1849,  the  corporation  was  in  possession  of 
the  soil  and  freehold  of  the  lands  as  bein^  owners  thereof,  or  in  re- 
ceipt of  the  rents  of  such  soil  and  freehold  as  being  entitled  thereto. 
Now,  I  have  abstained  from  going  into  the  details  of  the  evidence, 
although  I  have  very  carefully  gone  through  every  part  of  it ;  but  I 
have  abstained  for  two  reasons— first,  because,  in  the  view  I  have 
taken  of  the  case,  and  which  I  have  stated,  it  does  not  appear  to  me 
that  it  would  be  of  any  use  to  go  into  the  details  of  the  evidence ; 
and,  in  the  second  place,  if  I  did,  I  might  express  some  opinion  I 
ought  not  to  express,  as  long  as  the  matter  remains  to  be  tried  by  a 
jury. 
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Injunction — Copyright — Wood  Engravings  Part  of  a  Book. 

Wood  engravings  printed  in  a  book  as  UlnstrationB  of  Btories  therein,  and  on  the  same  gheet 
with  the  letter-press,  are  part  of  the  book,  and  are  protected  by  the  copyright  in  the  book ; 
and  it  is  not  necessary  that  the  name  of  the  proprietor  and  the  date  of  publication  should 
be  printed  on  each  engraving,  under  the  provisions  of  the  8  Geo.  2,  c.  18. 

A  piracy  of  such  engravings  was  restrained  by  injunction. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendants, 
their  agents,  and  servants,  from  printing  or  publishing,  or  selling  or 
exposing  for  sale  or  hire,  or  otherwise  disposing  of,  or  causing,  pro- 
curing, or  permitting  to  be  printed,  published,  sold,  exposed  for  sale 
or  hircj  or  otherwise  disposed  of,  any  further  or  other  copies  or  copy 
of  a  book  called  '^  The  Comical  History  and  Tragical  J^nd  of  Rey- 
nard the  Fox,"  or  any  other  book,  work,  publication,  or  thing  contain- 
ing any  passage,  article,  print,  wood-cut,  engraving,  illustration, 
matter,  or  thing  taken  or  copied,  or  colorably  altered  from  any 
passage,  article,  print,  woodcut,  engraving,  matter,  or  thing  con- 
tained in  a  book  of  the  plaintiff's,  entitled,  ''  The  Comical  Crea- 
tures from  Wurtemberg,  including  the  Story  of  Reynard  the  Fox, 
with  twenty  Illustrations  drawn  from  the  Stuned  Animals  contributed 
by  Hermann  Plocquet,  of  Stuttgardt,  to  the  Great  Exhibition," 
wherein  copyright  subsisted  and  belonged  to  the  plaintiff.  In  1851 
the  plaintiff  published  the  last-mentioned  book,  which  consisted  of  a 
series  of  tales,  all  of  them  original  except  the  story  of  Reynard  the 
Fox,  which  was  taken  from  the  well-known  German  fable.  These 
tales  were  illustrated  with  wood  engravings,  the  principal  figures  in 
which  were  representations  of  the  stuffed  animals  from  Wurtemburg 
in  the  great  exhibition.  Likenesses  were  taken  by  daguerreotype 
from  the  originals,  and  then  the  figures  were  grouped  together,  and, 
by  the  introduction  of  various  accessories,  made  into  small  pictures 
by  artists  employed  for  the  purpose,  and  from  these  pictures  the 
wood  engravings  were  taken.  Various  names  were  given  to  the 
figures  in  the  tales  concerning  them,  and  under  each  engraving  was 
a  short  sentence  or  title  descriptive  of  its  particular  subject,  according 
to  the  tales,  and  containing  the  said  names.  In  January,  1853,  the 
defendants,  Messrs.  Houlston  &  Stoneman,  published  the  book,  the 
further  publication  and  sale  whereof  were  now  sought  to  be  prohibited. 
The  defendants'  book  contained  original  stories  differing  from  those 
of  the  plaintiff,  except  that  the  names  used  were  the  same  as  in  the 
plaintiff's  book,  and  they  were  illustrated  by  wood  engravings,  which 
were  smaller  than  those  in  the  plaintiff's  book,  but  in  other  respects 
exactly  similar,  not  only  as  to  the  principal  figures,  but  also  as  to  the 
grouping,  and  the  accessories  of  the  pictures,  and  the  descriptive  titles 
attached  to  each.     The  plaintiff  had  registered  his  book  at  Stationers 

1 16  Jur.  872. 
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Hall,  under  the  provisions  of  an  act  passed  in  the  fifth  and  sixth 
years  of  the  reign  of  the  present  queen,  intituled,  "  An  Act  to  amend 
the  Law  of  Copyright."  Neither  the  name  of  the  proprietor,  nor  the 
date  of  the  publication,  were  printed  on  any  of  the  plaintiff's  engrav- 
ings, but  the  engravings  themselves  were  on  the  same  sheet  as  the 
letter-press. 

Craig  and  Reilly^  for  the  motion. 

Swanston  and  Bennett^  contra,  objected  that  the  engravings  were 
not  protected,  because  the  date  of  the  publication  and  the  name  of 
the  proprietor  were  not  printed  on  them.  The  8  Geo.  2,  c.  18,  which 
was  the  statute  that  applied  to  engravings,  and  still  regulated  the 
copyright  in  them,  made  this  necessary,  and  this  statute  was  not  al- 
tered in  this  respect  by  the  stats.  7  Geo,  3,  c,  38,  and  17  Geo.  3,  c  57. 
They  cited  Sai/er  v.  Dicey^  3  Wils.  60;  Blackwell  v.  Harper^  2 
Atk.  93;  s.  c.  Barnard.  210;  Thompson  v.  Symonds,  5  T.  R.  41; 
Mackmurdo  v.  Smithy  7  T.  R.  618 ;  Harrison  v.  Hogg^  2  Ves.  Jun. 
323 ;  Newton  v.  Cowie,  4  Bing.  234 ;  Brooks  v.  Cock,  3  Ad.  &  El. 
138 ;  and  Colnaghi  v.  Wa/rdy  12  L.  J.  Q.  B.  1. 

There  was  also  considerable  argument  whether  the  defendant's  en- 
gravings were  in  fact  copies  from  the  plaintiff's  or  not ;  but  the  Vice- 
Chancellor,  before  the  reply,  said  that  a  comparison  of  them  esta- 
blished that  fact  beyond  the  possibility  of  doubt 

Craig,  in  reply,  contended  that  the  en^vings  were  part  of  the 
book,  and  were  protected  by  the  plaintifl's  copyright  in  the  book. 
If  the  defendants'  argument  were  good,  each  engraving  would  require 
a  separate  registration  to  give  the  plaintiff  copyright  in  it,  notwith- 
standing his  copyright  in  the  book  itself. 

February  23.  Parker,  V.  C,  said  that  this  was  a  motion  for  an 
injunction.  The  plsdntiff  had  published  a  book  which  contained  de- 
signs engraved  from  groups  of  stuffed  animals  taken  from  the  exhi- 
bition of  last  year,  and  the  plaintiff  annexed  to  each  design  a  label  or 
description  giving  the  name  of  the  design,  and  those  designs  were 
illustrations  of  the  letter-press,  which  consisted  of  stories  in  which  the 
characters  who  appeared  in  the  groups  were  the  persons  of  whom 
the  stories  were  told.  The  defendants  had  published  a  similar  book, 
containing  stories  with  the  same  dramatis  personce,  but  the  stories 
themselves  were  in  other  respects  different  from  those  of  the  plaintiff; 
but  they  were  illustrated  by  designs,  and  the  plaintiff  stated  that 
those  designs  were  piratical  copies  of  those  in  the  plaintiff's  book. 
That  was  denied  by  the  defendants ;  but,  upon  an  inspection  of  the 
designs  themselves,  and  upon  the  evidence,  his  honor  said  that  he 
came  to  the  conclusion  at  the  time,  that  the  defendants  had  copied 
their  designs  from  those  of  the  plaintiff,  and  had  not  only  copied  the 
designs,  but  also  the  illustrative  labels.  Under  these  circumstances 
there  could  be  no  doubt  of  the  plaintiff's  right  to  an  injunction.  But 
then  it  had  been  suggested  that  the  plaintiff  had  not  made  out  his 
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title  to  copyright  in  his  designs,  not  having  complied  with  the  requi- 
sitions of  the  act  8  Geo.  2,  c.  13,  which  was  still  the  act  which  regu- 
lated the  copyright  in  designs,  and  which,  as  it  had  been  construed, 
provided  that  the  date  of  the  publication  should  be  truly  engraved, 
and  the  name  of  the  proprietor  printed,  on  each  print  That  act  had 
been  explained  by  subsequent  acts  of  the  reign  of  George  3,  but  it 
was  not  disputed  that  that  act  regulated  the  copyright  in  designs. 
The  plaintin  said  that  bis  publication  was  a  book,  and  that  bis  name 
was  duly  registered  at  Stationers  Hall  as  the  proprietor  of  such 
book.  He  referred  to  the  provisions  of  the  5  &  6  Vict.  c.  45,  as 
giving  him  a  copyright  in  such  book  within  the  definition  in  that  act 
—  every  volume  "  separately  published,"  not  extending  to  prints  or 
designs  separately  publishea  :  but  when  the  prints  or  designs  formed 
part  of  a  book,  his  honor  said  that  the  book  was  not  less  a  book 
because  it  contained  prints  or  designs,  or  other  illustrations  of  the 
letter-press.  This  act  vested  in  the  proprietor  so  registered,  the  right 
to  sue  in  respect  of  any  invasion  or  infringement  of  the  copyright  of 
the  book.  It  did  appear  to  his  honor  that  a  book  must  include  every 
print,  design,  or  engraving,  which  were  part  of  the  book,  as  well  as 
the  letter-press  therein,  which  is  another  part  of  it,  and  that  prints 
published  separately  were  not  within  that  act,  by  that  express  defi- 
nition. But  the  case  now  before  the  court  was  not  the  case  of  sepa- 
rately-published prints,  but  the  case  of  designs  forming  part  of  a 
book.  There  was  no  decision  of  any  court  of  law,  or  of  this  court, 
either  way  upon  this  point ;  the  question  now  before  the  court  had 
not  arisen  in  any  previous  case,  viz.  whether,  when  there  was  copy- 
right in  a  book  consisting  of  letter-press  with  illustrations  and  designs, 
that  copyright  did  not  extend  to  the  illustrations,  unless  the  provi- 
sions of  the  statutes  of  George  2  and  George  3  had  been  attended 
to.  In  the  absence  of  authority,  his  honor  thought  it  was  the  ob- 
vious construction  of  the  6  &  6  Vict.  c.  45,  that  where  there  were 
designs,  part  of  a  book  in  which  a  person  had  copyright,  such  copy- 
right extended  to  the  designs  in  the  same  way  as  to  the  letter-press ; 
and  therefore  his  honor  thought  that  the  plaintiff  was  entitled  to  an 
injunction ;  but  if  the  defendants  required  it,  he  must  be  at  the  same 
time  put  upon  terms  to  bring  an  action  to  try  the  right  at  law,  other- 
wise the  injunction  would  simply  be  granted. 


Whicker  v,  Hume.^ 

March  5  and  6,  1852. 

Charitable  Bequest  —  Mortmain  Act-^  Whether  applicable  to  Land  in 

New  South  Wades. 

Bequest  upon  trust  to  be  applied  and  appropriated  in  such  manner  as  the  trustee  or  trustees 
for  the  tune  being  should,  in  their  absolute  and  uncontrolled  discretion,  think  proper  and 

ll6Jur.  391. 
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expedient  for  the  benefit  and  adrancement  and  propagation  of  education  and  learning  in 
eyerj  part  of  the  world,  as  far  as  circmnstances  would  permit :  — 

Mdd^  to  be  a  valid  charitable  bequest 

The  Statute  of  Mortmain,  9  Geo.  2,  c.  86,  is  inapplicable  to  lands  in  New  South  Wales. 

By  the  effect  of  the  will  and  codicil  of  Dr.  Borthwick  Gilchrist,  both 
dated  in  December,  1840,  the  whole  of  the  testator's  property  was 
given,  devised,  and  bequeathed  to  trastees,  upon  trust  to  convert  the 
same  into  money,  and  after  payment  thereout  of  certain  legacies  and 
annuities,  and  the  expenses  of  conversion,  upon  trust  to  invest  the 
surplus  in  their  own  names  in  the  parliamentary  funds,  or  the  funds, 
stocks,  and  securities  of  the  colonies,  or  of  any  foreign  state,  or  on 
mortgages  of  lands  in  Scotland  or  Ireland  or  in  the  colonies,  or 
in  the  stock  of  any  commercial  company,  but  so  that  no  invest- 
ment should  be  made  which  could  not  by  law  be  disposed  of  by 
will  to  a  charity ;  and  the  trustees  were  to  stand  possessed  of  such 
stocks  and  securities  and  moneys  ''  upon  trust  to  apply  and  appro- 
priate the  same  in  such  manner  as  they,  my  said  trustees  or  trustee 
for  the  time  being,  shall,  in  their  absolute  and  uncontrolled  discretion, 
think  proper  and  expedient  for  the  benefit  and  advancement  and 
propagation  of  education  and  learning  in  every  part  of  the  world,  as 
far  as  circumstances  will  permit"  The  Master  found,  by  his  report 
in  the  cause,  that  the  estate  of  the  testator  at  the  time  of  his  death 
was  of  very  considerable  amount,  and  that  it  consisted  partly  of  pure 

I)ersonalty  and  partly  of  real  estate  in  New  South  Wales,  and  of  a 
easehold  house  in  Scotland.  At  the  hearing  of  the  cause,  before  Sir 
J.  Romilly,  M.  R.,  two  questions  were  raised.  One,  whether  the  gift 
of  the  residuary  property  of  the  testator  could  be  supported  as  a 
charitable  bequest;  and  the  other,  whether,  supposing  the  bequest  to 
be  valid,  it  was  or  not  void,  so  far  as  regarded  the  proceeds  of  the  real 
estate  in  New  South  Wales,  or,  in  other  words,  whether  the  provi- 
sions of  the  Statute  of  Mortmain,  9  Geo.  2,  c.  36f,  extended  to  lands 
in  New  South  Wales.  The  Master  of  the  Rolls,  upon  both  points, 
decided  in  favor  of  the  validity  of  the  gift.  From  this  decision  the 
next  of  kin  appealed. 

Bethelly  Roll,  and  Springall  Thompson^  m  support  of  the  appeal, 
contended  that  the  words  of  the  bequest  were  large  enough  to  admit 
of  the  property  being  applied  to  purposes  other  than  charitable  in  the 
sense  used  by  the  court.  For  instance,  the  bequest  might  be  satisfied 
by  the  distribution  of  books  upon  scientific  or  literary  subjects  among 
the  learned  and  wealthy,  by  the  establishment  of  a  circulating  library, 
by  the  building  and  fitting  up  of  ships  to  be  sent  upon  a  voyage  of 
discovery,  &c.,  none  of  which  need  be  for  the  promotion  either  of  re- 
ligion or  education  of  youth,  or  for  the  benefit  of  the  poor.  In  fact, 
thepe  was  no  limit  to  the  number  of  applications  of  the  bequest  which 
the  language  admitted  of,  and  which  would  not  be  charitable  in  the 
sense  understood  by  the  court.  The  consequence  was,  that  the  trust 
was  too  indefinite  to  be  supported  in  this  court  Morice  v.  TTie  Bishop 
of  Durham^  9  Ves.  408 ;  10  Ves.  532 ;  James  v.  Alleth^  3  Mer.  17 ; 
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EUis  V.  Selbf/j  7  Sim.  352 ;  Ommaney  v.  Batcher ^  Turn.  &  R.  260 ; 
Williams  v.  Kershaw^  1  Kee.  232,  note ;  Brottm  v.  YcaW,  7  Ves.  60, 
note ;  Kendall  v.  Oratiffer^  5  Beav.  300.  Another  ground  of  objec- 
tion to  the  bequest  was,  that  there  was  no  class  to  which  the  benefit 
could  be  limited.  True,  in  Nightingale  v.  GotUboumj  5  Hare,  484 ; 
11  Jur.  383 ;  s.  c.  on  appeal,  2  Ph.  694 ;  12  Jur.  681,  a  bequest  for 
the  benefit  and  advantage  of  Oreat  Britain  was  supported ;  but  there 
the  inhabitants  of  Great  Britain  were  held  to  constitute  a  limited 
class,  though  a  large  one ;  whereas  in  the  case  before  the  court  there 
was  no  limit,  the  whole  world  being  included  in  the  language  of  the 
gift  On  this  ground,  as  well  as  by  reason  of  the  uncontrolled  dis- 
cretion given  to  the  trustees,  the  bequest,  in  fact,  was  one  which  the 
court  would  not  carry  into  effect  by  a  scheme,  and  which  could  not, 
therefore,  be  upheld.  Lastly,  they  contended  that  even  if  the  terms 
of  the  bequest  were  held  to  constitute  a  valid  charitable  gift,  still,  so 
far  as  it  regarded  the  proceeds  of  the  real  estates  in  New  South 
Wales,  it  would  be  void  as  a  violation  of  the  Statute  of  Mortmain, 
9  Geo.  2,  c  36.  It  was  clear  that  the  provisions  of  that  statute  ex- 
tended to  the  colony  of  New  South  Wales.  By  stat  9  Greo.  4,  c.  83, 
B.  11,^  the  same  jurisdiction,  both  equitable  and  common  law,  as  that 
exercised  by  the  Lord  Chancellor  in  England,  was  conferred  upon  the 
Supreme  (Jourt  there.  By  the  24th  section^  of  that  act  the  general 
law  of  England,  including  the  Statute  of  Mortmain,  is  extended  to 
the  colony,  except  where  its  application  is  impossible.  In  The  AttoT" 
ney-  General  v.  Stewart^  2  Mer.  141,  it  was  held  by  Sir  W.  Grant,  that 
the  Mortmain  Act  was  inapplicable  to  the  colony  of  Grenada.  That, 
however,  was  not  an  authority  governing  the  present  case.  Grenada 
was  a  conquered  colgny,  where  the  French  law  prevailed  at  the  date 

^  Sect.  11  enacts,  "  that  the  said  Supreme  Coarts  respectively  shall  be  courts  of  equi* 
ty  in  New  South  Wales  and  Van  Diemen's  Land,  and  the  dependencies  thereof  re- 
spectively, and  shall  hare  power  and  authorit)^  to  administer  justice,  and  to  do,  exer- 
cise, and  perform  all  such  acts,  matters,  and  things  necessary  for  the  due  execution  of 
such  equitable  jurisdiction  as  die  Lord  High  Chancellor  of  Great  Britain  can  or  law- 
fully Doay  withm  the  realm  of  England,  and  all  such  acts,  matters,  and  things  as  can  or 
may  be  done  by  the  said  Lord  High  Chancellor  within  the  realm  of  Eng&nd,  in  the 
exercise  of  the  common-law  jurisdiction  to  him  belonging." 

9  Sect.  24  enacts,  **  that  all  laws  and  statutes  in  force  within  the  realm  of  England  at 
tiie  tame  of  the  passing  of  this  act  (not  being  inconsistent  herewith,  or  with  any  charter 
or  letters  patent,  or  oraer  in  council,  which  may  be  issued  in  pursuance  hereof,)  shall 
be  applied  in  the  administration  of  justice  in  the  courts  of  New  South  Wales  and  Van 
I>icmcn*8  Land  respectively,  so  far  as  the  same  can  be  applied  within  the  said  colonies ; 
and  as  often  as  any  doubt  shall  arise  as  to  the  application  of  any  such  laws  or  statutes 
in  the  said  colonies  respectively,  it  shall  be  lawmi  for  the  governors  of  the  said  colonies 
respectively,  by  and  with  the  advice  of  the  legislative  councils  of  the  said  colonies  re- 
spectively, by  ordinances  to  be  by  them  for  that  purpose  made,  to  declare  whether  such 
laws  or  statutes  shall  be  deemed  to  extend  to  such  colonies,  and  to  be  in  force  within 
&e  same,  or  to  make  and  establish  such  limitations  and  modifications  of  any  such  laws 
and  statutes  within  the  said  colonies  respectively  as  may  be  deemed  expement  in  that 
behalf;  provided  always,  that  in  the  mean  time,  and  before  any  such  ordinance  shall 
be  actually  made,  it  shall  be  the  duty  of  the  said  Supreme  Courts,  as  often  as  any 
doubts  shall  arise,  upon  the  trial  of  any  information  or  action,  or  upon  any  other  pro- 
ceeding before  them,  to  adjudge  and  decide  as  to  the  application  or  any  such  laws  or 
statutes  in  the  said  colonies  respectively." 
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of  the  conquest,  and  was  afterwards  recognized  as  the  law  in  civil 
matters  by  the  conquerors. 

Knight  Bruce,  L.  J.  According  to  the  construction  contended 
for,  any  quantity  of  land  in  New  South  Wales  might  be  given  to 
Eton,  Winchester,  or  Westminster,  T^hile  not  an  acre  would  be  given 
for  the  benefit  of  similar  institutions  in  the  colony. 

RolL  That  objection  is  met  by  the  provision  in  the  9  Geo.  4,  c. 
83,  s.  24,  which  enables  the  governor  of  the  colony  for  the  time  being, 
by  ordinance,  to  modify  the  law  introduced  into  the  colony,  as  he 
shall  deem  expedient.  No  such  modification  has  as  yet  been  made  as 
regards  the  Statute  of  Mortmain ;  and  it  is  submitted,  that  by  the 
effect  of  the  stat  9  Geo.  4,  c.  83,  it  is  part  of  the  law  of  the  colony. 
The  policy  of  the  act —  namely,  to  prevent  land  from  being  withdrawn 
from  circulation  —  is  as  applicable  there  as  here,  and  exception  as  to 
land  in  iScotland  out  of  the  Statute  of  Mortmain  is  in  favor  of  its  exten- 
sion to  land  in  the  colonies.  Had  it  been  intended  to  exclude  from 
the  operation  of  the  act  land  acquired  by  colonization,  it  would 
equally  have  been  mentioned,  by  way  of  exception,  in  the  statute. 

iJ.  Palmer,  Anderson,  Boffskatoe,  W.  JUL  James,  Beavan,  and  W. 
Morris,  for  the  various  respondents,  were  not  called  upon. 

March  6.  Knight  Bruce,  L.  J.  This  appeal  raises  three  ques- 
tions, the  first  of  which  —  namely,  that  the  bequest  is  too  indefinite 
—  is  involved  in  the  second,  and  which,  therefore,  I  shall  not  regard 
seperately  from  it  The  second  question  is,  whether,  independently 
of  the  Statute  of  Mortmain,  9  Greo.  2,  c.  36 — namely  assuming  that 
the  will  does  not  affect  property  obnoxious  to  that  statute  —  there  is 
a  good  trust,  for  what  this  court  considers  a  charitable  purpose,  cre- 
ated by  the  codicil,  disposing  of  the  residue  in  these  terms.  [His 
lordship  read  the  disposition  from  the  codicil.]  Now,  I  apprehend 
the  only  diflSiculty  as  to  this  part  of  the  case  is  created  by  the  intro- 
duction of  the  two  words  "  and  learning, "  coming  after  the  word 
"  education ;  because  a  trust  for  education  would  be  good,  notwith- 
standing what  has  been  said  of  the  uncontrolled  discretion  of  the 
trustees.  That  is  free  from  doubt,  and,  indeed,  was  not  argued.  The 
argument  was  as  to  the  force  and  effect  of  the  words  "  and  learning" 
added  to  the  words  "  of  education. "  My  impression  of  the  true  con- 
struction is  this  —  that  these  words  "  and  learning"  add  nothing 
whatever  to  the  idea  represented  by  the  term  "  education ; "  or,  if 
they  do,  that  the  phrase  "  learning"  is  only  to  be  considered  as  expla- 
natory of  the  term  "  education ;"  therefore  that  it  means  no  more  than 
if  the  testator  had  said  "education  in  learning,"  as  distinguished 
from  education  in  other  subjects  or  matters  to  which  the  term 
"  education"  might  have  applied.  I  repeat,  therefore,  that,  in  my 
judgment,  those  words  either  do  not  add  to  the  meaning  of  the 
sentence,  or  add  only  the  explanation  of  that  to  which  I  have 
just  referred.     I  apprehend,  therefore,   the   addition  of  those   ex- 
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pressions  does  not  render  that  a  bad  gift  to  a  charity  which  would 
—  and  in  my  jadgment  it  would — have  been  good  and  effectual 
without  it  The  next  question  is  as  to  the  property  comprised  in 
the  gift.  It  was  suggested  that  real  estate  in  New  South  Wales 
must,  by  reason  of  the  Statute  of  Mortmain,  9  Geo.  2,  c.  36,  be  held 
ineffectually  given  to  charitable  purposes,  on  the  ground,  that  by  the 
24th  section  of  stat-9  Geo.  4,  c.  83,  it  is  provided.  [His  lordship  read 
the  24th  section.]  Taking  the  whole  of  that  section  together,  my 
impression  is,  that  the  words  "  can  be  applied"  must  be  understood  to 
mean  "  can  be  reasonably  applied  "  —  a  construction  which  imme- 
diately introduces  all  those  considerations  which  presented  themselves 
to  Sir  William  Grrant  in  The  AUomey-  General  v.  Stewart  —  a  case 
different,  in  respect  of  the  colony  and  the  law  of  the  colony,  from  the 
present.  It  is  impossible,  however,  to  read  that  case  without  seeing 
that  the  opinion  expressed  by  Sir  William  Grant  applies  to  a  case 
of  the  present  description.  He  supposes  various  reasons  against  the 
application  of  this  statute  to  a  colony,  unless  the  legislature  shall 
think  fit  to  extend  it  thereto,  with  or  without  modification.  My  opi- 
nion is  against  holding  the  statute  applicable  in  the  present  case.  In 
the  first  place,  it  is,  to  my  mind,  doubtful,  or  more  than  doubtful, 
whether  there  could  be  an  enrolment  such  as  the  statute  requires. 
True,  there  is  a  jurisdiction  in  the  Supreme  Court  of  the  colony  ana- 
logous to  the  equitable  and  common-law  jurisdiction  exercised  by  the 
Court  of  Chancery  here ;  but  with  regard  to  the  particular  enrolment 
which  the  statute  requires,  I  doubt  very  much,  to  say  the  least, 
whether  there  could  be  any  enrolment  of  the  courts  in  the  colony 
satisfying  the  words  of  the  stat  9  Geo.  2,  c.  36.  In  addition  to  that, 
exceptional  privileges  are  given  by  the  stat.  9  Geo.  2,  c.  36,  to  insti- 
tutions here,  in  which  the  colonists  cannot  be  expected  to  feel  the 
same  interest  as  natives  of  this  country,  while  there  can  be  no  reason 
in  favor  of  analogous  provisions  in  the  statute  as  regards  the  colony. 
For  these  reasons,  and  the  reasons  given  by  Sir  William  Grant, 
as  well  as  for  the  general  reasons  arising  out  of  the  construction 
of  the  stat.  9  Greo.  4,  c.  83,  I  am  of  opinion  that,  rebm  extantibus^ 
it  ought  to  be  held  that  the  statute  is  inapplicable  to  the  colony, 
within  the  sense  and  meaning  of  the  act  There  can  be  no  objection 
to  that  declaration  being  made  here.  Whether  the  declaration  will 
be  binding  on  the  colony  is  quite  a  different  question;  it  may  or  may 
not  be  so.  As  we  have  jurisdiction  here  over  the  persons  before  us, 
we  may  declare  the  law  on  the  subject,  according  to  the  best  inter- 
pretation we  can  put  upon  it 

Lord  Cranworth,  L.  J.,  concurred. 
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Manwarino's  Case  ;  re  The  Eastern  Counties  Junction  and  South* 

END  Railway  Company.^ 

March  25, 1852. 

CorUribtUory — UpfilPs  Case. 

"hL,  named  as  a  provisional  committee-man  of  a  scheme  for  making  a  railTray,  in  answer  to  an 
offer,  by  the  secretanr  of  the  association,  of  100  shares,  wrote  to  beg  that  they  might  be 
rcsenred  for  him.  Afterwards  the  secretary  wrote  to  M.  requesting  payment  of  the  depo- 
sit on  the  shares  accepted  by  him,  and  stating  that  his  letter  of  ulotment  had  been  for- 
warded. M.  replied  by  an  mqniry  whether  a  snfScient  amonnt  of  deposits  had  been  paid 
to  enable  the  company  to  go  to  parliament  that  session,  and  whether  all  the  other  mem- 
bers of  the  proyisional  committee  had  paid  their  deposits ;  adding,  that  upon  being  satis- 
fied upon  those  points,  he  should  not  nesitate  to  pay  abo.  A  few  weeks  afterwuds  the 
scheme  was  abandoned,  and,  on  winding  up,  M.'s  name  was  placed  upon  the  list  of  contri- 
butories :  — 

Udd,  upon  an  appeal  motion  to  erase  his  name  from  the  list,  that  there  had  been  only  a  con- 
ditional acceptance  by  M.  in  case  the  requisite  amount  of  deposits  had  been  paid ;  and 
that,  as  the  evidence  showed  that  no  such  amount  had  or  could  be  paid,  M's  name  ought 
to  be  erased  from  the  list 

This  was  an  appeal  from  the  decision  of  Sir  J.  Parker,  V,  C,  re- 
ported 16  Jur,  263,  s.  c.  ante  p.  109,  whereby  he  refused  to  erase  the  name 
of  Mr.  Manwaring  from  the  list  of  contributories,  upon  which  it  had 
been  placed  by  the  Master.  The  facts  of  the  case,  which  are  recapitu- 
lated in  the  judgment  of  Lord  Cranworth,  L.  J.,  will  be  found  fully 
stated  in  the  report  of  the  motion  before  the  Vice-Chancellor.  The  ar- 
guments of  counsel  are  also  there  stated ;  but,  upon  the  appeal,  the 
argument  was  addressed  almost  exclusively  to  the  question,  whether 
there  had  or  not,  been  an  acceptance  of  shares  by  Mr.  Manwaring ; 
upon  which  their  lordships'  decision  turns.  An  offer  by  the  court  to 
to  receive  further  evidence  upon  the  question,  whether  Mr.  Manwar- 
ing had  notice  of,  and  had  acquiesced  in,  the  alleged  variation  of  the 
scheme,  was  not  responded  to  on  behalf  of  the  official  manager. 

Lee  and  F.  S.  Williams  appeared  in  support  of  the  appeal  motion. 

Daniel  and  Wadsworth^  for  the  official  manager. 

Ex  parte  Cooke,  3  DeG.  &  S.  143,  was  cited,  in  addition  to  the 
cases  cited  upon  the  motion  before  the  Vice-Chancellor. 

Lord  Cranworth,  L.  J.  We  are  of  opinion  that  there  has  been 
no  acceptance  of  shares  in  this  case.  Assuming  that  there  has  been 
no  substantial  variation  of  the  scheme,  the  way  in  which  the  case 
stands  is  this :  —  Mr,  Manwaring's  name  is  put  upon  the  provisional 
committee  on  the  30th  September,  1845,  for  the  first  time ;  on  the 
6th  October,  the  first  meeting  of  the  committee  of  management  took 
place,  and  on  that  day  Mr.  Causton,  one  of  the  promoters  of  the 
scheme,  was  appointed  secretary;  and  on  the  same  day-s- 1  suppose 

^  16  Jur.  392. 
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after  that  appointment —  he  writes  a  letter  to  Mr.  Manwaring,  telling 
him  he  was,  as  a  member  of  the  provisional  committee,  entitled  to 
100  shares,  or  any  less  number,  provided  he  signified  in  writing,  on  or 
before  9th  instant,  the  number  he  was  desirous  of  taking.  In  answer 
to  that,  Mrs.  Manwaring  writes,  on  the  7th  October,  that  her  husband 
is  away  from  home,  and  that  she  cannot  say  whether  he  will  take  the 
shares,  but  that  he  will  write  when  he  returns  home ;  and  in  the 
mean  time  she  asks  that  100  shares  may  be  ''  reserved "  for  a  day 
or  two  longer.  Mr.  Manwaring,  on  his  return  home,  writes,  on 
the  9th  October,  as  follows: — "My  absence  from  home  prevented 
me  sooner  replying  to  yours  of  the  6th  instant  I  should  wish  to 
to  have  100  shares  reserved  for  me."  In  Onioris  casCj  1  Sim.  n.  s.  394, 
s.  c.  7  Eng.  Rep.  64, 1  expressed  an  opinion  to  which  I  still  adhere,  that 
I  was  not  satisfied  that  that  mode  of  expression  was  tantamount  to  an 
acceptance ;  and  I  am  borne  out  in  that  here,  where,  in  the  other  let- 
ters, "  acceptance  "  and  "  reservation  "  seem  to  be  spoken  of  as  different 
acts.  If  that  be  so,  there  is  no  evidence  here  of  an  acceptance  of  shares 
on  the  9th  October ;  and  so  far  the  Vice-Chancellor  seems  to  have 
been  of  the  same  opinion.  The  matter  was  then  allowed  to  sleep  for 
a  considerable  time.  On  the  21st  November  a  letter  was  written 
by  Mr.  Causton  to  Mr.  Manwaring,  in  which  he  says,  "  The  plans 
and  sections  of  the  Eastern  Counties  Junction  and  Southend  Rail- 
way being  nearly  ready  for  deposit  on  the  29th  instant,  agreeably  to  the 
standing  orders  of  the  House  of  Coihmons,  the  committee  of  manage- 
ment are  of  opinion  that  the  payment  of  the  deposit  money  should  be 
no  longer  delayed ;  they  therefore  request  you  will  be  so  good  as  to 
pay  forthwith  the  deposit  on  the  100  shares  accepted  by  you  as  a 
member  of  the  provisional  committee,  agreeably  to  your  letter  of  the 
9th  ultimo. "  It  is  admitted  there,  that  there  had  been  no  acceptance, 
unless  the  direction  to  reserve  shares,  in  the  letter  of  the  9th  October, 
was  an  acceptance,  which  we  think  it  was  not. .  In  the  postscript  of 
the  letter  of  November  he  adds,  "  Your  letter  of  allotment  has  al- 
ready been  forwarded,  and  bankers  of  the  company  are  directed  to 
receive  the  amount. "  On  the  17tfa  Mr.  Manwaring  writes  in  answer 
—  "I  must  beg  that  you  will  have  the  goodness  to  inform  me  whe- 
ther a  sufficient  amount  of  deposits  has  been  paid  up  to  enable  the 
company  to  go  to  parliament  this  session,  and  if  all  the  other  mem- 
bers of  the  provisional  committee  have  paid  their  deposits.  Should 
that  be  the  case,  I  shall  not  hesitate  to  pay  also ;  that  is  upon  being 
clearly  satisfied  upon  these  points."  Now,  we  think  the  fair  infer- 
ence from  that  is  no  more  than  this  •—  "  not  that  I  accede  to  your  in- 
terpretation of  my  conduct,  and  to  pay  upon  what  I  have  before  accept- 
ed, but  I  accept  subject  to  th^se.qiialifications;"  and  there  is  no  evi- 
dence that  those  qualifications  had  been  complied  with ;  on  the  con- 
trary, the  evidence  clearly  shows  they  had  not  been  and  never  would 
be  complied  with.  Therefore  it  amounts  to  this,  that  there  was  not 
an  acceptance  on  the  9th  October.  The  secretary  writes  in  Novem- 
ber, saying  — "  You  did  accept  on  the  9th  October,  and  we  call  on 
you  to  pay  the  deposit. "  To  that  Mr.  Manwaring,  in  substance, 
answers  —  "I  do  not  trouble  myself  as  to  what  may  be  the  legal 
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effect  of  what  I  did  in  October.  Satisfy  me  that  sufficient  deposits 
have  been  paid  to  carry  out  the  concern,  and  I  will  accept  the  shares 
and  pay  the  deposits. "  Inasmuch  as  that  was  not  an  absolute  and 
unqualified  acceptance,  this  case  seems  to  me  not  to  fall  within  the 
principle  of  UpJUPs  case^  2  H.  L.  C.  674.  I  give  no  opinion  upon  the 
other  point,  whether  there  had  been  a  substantial  variation  between 
the  scheme  originally  proposed  and  that  subsequently  engaged  in  by 
the  company. 

Knight  Bruce,  L.  J.  Considering  the  case  as  it  would  stand  if 
the  letters  of  the  21st  and  27th  November  were  out  of  it,  there  is  not 
only,  in  my  opinion,  a  total  absence  of  evidence  of  allotment,  but 
strong  reason  to  believe  affirmatively  the  contrary.  Whether  arising 
from  the  fact  suggested  at  the  bar,  that  there  was  not  wherewithal 
to  allot  shares,  or  otherwise,  that  is  my  opinion  of  the  evidence,  inde- 
pendently of  those  two  letters.  Then  how  is  the  case  varied  upon 
this  point  by  those  letters  ?  It  was  argued  by  counsel  for  the  re- 
spondents, that  the  letter  of  allotment  referred  to  in  the  postscript  of 
the  letter  of  the  21st  November  either  refers  to  nothing,  or  to  a  letter 
not  produced.  The  consequence,  therefore,  must  be,  that  that  letter 
must  be  considered  rather  in  the  nature  of  a  proposed  than  any  thing 
else,  as  I  view  it;  and  if  that  proposal  had  been  unconditionally 
accepted,  the  case  might  have  stood  more  favorably  for  the  respond- 
ents. But  the  letter  of  the  27th  is  a  conditional  acceptance  only,  of 
the  proposal  made  by  the  letter  of  the  21st,  and  the  condition  was 
one  which  was  never  fulfilled.  I*  come,  therefore,  to  the  same  con- 
clusion as  Lord  Cranworth,  and  substantially  on  the  same  ground, 
that  sufficient  evidence  is  not  produced  to  justify  putting  this  gentle- 
man's name  upon  the  list  of  contributories.  His  name  must,  there- 
fore, be  erased  from  the  list ;  but  this  will  be  without  prejudice  to  the 
production  of  further  evidence  by  the  official  manager,  in  order  that 
Mr.  Manwaring's  name  may,  if  right,  be  replaced  on  the  list  The 
costs  of  all  parties  will  be  paid  out  of  the  estate. 


Williams  v.  Powell.^ 

November  30, 1849,  and  I^bmaiy  25, 1852.     • 

Mode  of  takings  Accovmts  against  Executor — Balance  in  Band^^ 

Interest — Anmwl  Rests. 

It  is  not  according  to  the  ordinary  coarse  or  practice  of  the  court  to  direct  the  Master,  in 
taking  the  accounts  against  an  execator,  to  calcnlato  interest  upon  an  unascertained  resi- 
due. 

Jt  is  the  duty  of  an  executor  to  distribute  the  assets  in  payment  of  legacies,  when  the  time 
for  distribution  has  arriyed  j  and  if,  having  ample  funds  in  his  hands,  and  there  being  no 

1 16  Jar.  d9d. 
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excuse  for  retaining  the  money,  the  executor,  instead  of  paying  the  legacies,  and  dividing 
the  residue  amongst  the  residuary  legatees,  retains  the  money  in  his  own  bands,  he  is 
guilty  of  a  breach  of  trust,  and  will  be  charged  5/.  per  cent,  interest  on  the  money  so  re- 
tained ;  and  if  he  pays  the  money  into  his  banker's,  and  mixes  it  with  his  own  money,  he 
will  be  considered  to  have  had  the  same  benefit  in  respect  of  it  as  if  he  had  embarked  it  in 
trade,  and  will  be  charged  with  annual  rests  on  the  balances  in  his  hands ;  and  the  bur- 
den lies  on  the  executor  to  show  that  he  has  derived  no  benefit  from  the  balance  thus  in 
his  banker's  hands. 

David  Williams,  the  brother  of  the  plaintiff  in  this  case,  by  his 
will,  dated  the  8th  April,  1835,  among  other  things,  gave  and  be- 
queathed to  his  sister,  the  plaintiff,  the  sum  of  10,0002.,  and  subject 
to  the  payment  thereof,  his  just  debts,  and  funeral  and  testamentary 
expenses,  and  the  legacies  given  by  his  will,  he  gave  and  bequeathed 
all  the  rest  and  residue  of  the  personal  estate  and  effects  of  or  to 
which  he  should  be  possessed  or  entitled  at  the  time  of  his  decease 
unto  and  between  the  plaintiff  and  his  nephew,  William  Watkin 
Williams,  in  equal  shares  and  proportions;  and  he  appointed  the 
defendant,  John  Powell,  and  William  Parry,  who  died  after  the  tes- 
tator, leaving  the  said  John  Powell  surviving,  executors  of  his  said 
will.  The  testator  died  on  the  2d  June,  1836,  and  his  will  was 
proved  by  both  executors. 

In  1839,  the  plaintiff's  legacy  not  having  been  paid,  she  applied  to 
the  defendant  Powell,  who  was  the  principal  acting  execirtor,  for  an 
account  of  the  testator's  estate,  and  payment  of  her  legacy  and  of 
the  moiety  of  the  residue.  The  defendaiit,  Powell,  accordingly,  de- 
livered to  her  two  accounts,  one  being  a  statement  of  the  personal 
estate  of  the  testator,  from  which  it  appeared  that  the  dear  residue 
of  the  testator's  estate,  when  the  whole  should  be  realized,  after  pay- 
ment of  all  debts  and  legacies,  including  the  plaintiff's  legacy  of 
10,000/.,  would  amount  to  14,301Z.  3^.  9d. ;  and  the  other  statement, 
showing  the  balance  which  would  be  coming  to  the  plaintiff,  in 
respect  of  her  legacy  and  of  the  moiety  of  the  residue,  after  allowing 
legacy-duty  and  certain  other  payments  to  which  the  plaintiff  was 
liable ;  and  such  balance  amounted  to  the  sum  of  16,792/.  9^.  8}dL 
And,  in  answer  to  the  plaintiff's  complaints,  of  her  not  having  re- 
ceived any  interest  on  her  legacy,  in  consequence  of  which  she  was 
losing  compound  interest,  he  expressly  promised  that  she  should  lose 
no  interest  From  that  time  down  to  the  filing  of  the  bill  the  plain- 
tiff made  repeated  applications  to  the  defendant  for  the  payment  of 
her  legacy,  but  without  success.  Accordingly,  on  the  27th  October, 
1846,  she  filed  her  bill  against  the  said  John  Powell,  the  surviving 
executor,  stating  to  the  effect  hereinbefore  mentioned ;  and  the  bill 
charged  that  the  defendant,  PoweU,  was  owner  of  four  sixth  shares  in 
in  the  Clydach  Iron-works,  and  that  he  had  embarked  a  considerable 
part  of  the  moneys  of  the  testator's  estate  in  those  works,  or  had  de- 
posited the  same  at  his  banker's,  or  otherwise  employed  it  for  his  own 
benefit ;  and  prayed  that  the  usual  accounts  of  the  testator's  estate, 
debts,  legacies,  and  residue  might  be  taken,  and  an  account  of  the 
personal  estate  of  the  said  testator  received  by  the  said  John  Powell, 
or  which,  without  his  wilful  neglect  or  default,  might  have  been  so 
received,  and  of  the  balances,  from  time  to  time,  in  his  hands,  or  de- 
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posited  at  his  banker's,  or  embarked  by  him  in  the  Clydach  Iron-works, 
or  otherwise  employed  for  his  benefit ;  and  that  he  might  be  declared 
personally  liable  to  pay  the  plaintiff's  legacy  of  10,000t,  and  a  moiety 
of  the  residue,  with  interest  at  5L  per  cent.,  with  half-yearly  rests ; 
or  that  the  defendant  Powell  might  be  declared  personally  liable  to 
account  for  the  profits  of  the  said  Clydach  Iron-works.  The  defend- 
ant Powell,  by  his  answer,  admitted  that,  after  payment  of  debts 
and  legacies,  and  after  setting  apart  sufficient  to  pay  and  satisfy  the 
legacy  of  10,000Z.  to  the  plaintiit,  there  remained  in  his  hands  a  sum 
of  14,310/.  3^.  9d.j  residue  of  the  said  testator's  estate ;  and  that,  at 
the  plaintiff's  request,  he,  in  the  month  of  December,  1839,  furnished 
the  two  accounts  before  mentioned ;  and  he  admitted  the  letters  refer- 
red to  in  the  bill  as  evidence  of  his  having  promised  to  pay  the 
balance,  with  5/.  per  cent  interest,  and  that  he  had  repeatedly  pro- 
mised to  settle  the  executorship  accounts,  and  make  over  to  the  plain- 
tiff the  balance  due  to  her  npon  such  account,  and  that  she  should 
not  suffer  any  loss  by  reason  of  his  not  having  previously  settled  his 
executorship  accounts ;  and  he  admitted  that  he  had  in  his  hands, 
firom  time  to  time,  considerable  sums,  arising  from  the  personal  estate 
of  the  testator,  as  set  forth  in  the  third  schedule  to  his  answer.  He 
denied,  however,  embarking  any  of  the  moneys  of  the  estate  in  the 
Clydach  Iron-works,  and  submitted  to  pay  to  the  plaintiff  the  legacy 
of  10,000/.,  and  one  moiety  of  the  value  of  the  clear  residue,  as  as- 
certained by  the  account  made  out  and  rendered,  with  interest  at  5L 
per  cent  per  annum.  The  defendant,  Powell,  having  admitted  assets, 
an  order  was  made  for  the  payment  of  the  same  into  court;  and,  ac- 
cordingly, on  the  29th  April,  1846,  Powell  paid  into  the  bank,  to  the 
credit  of  the  cause,  the  sum  of  21,728/.  145.  9A,  of  which  16,792/. 
95.  8d.  was  in  resj)ect  of  the  plaintiff's  legacy  of  10,000/.  and  moiety 
of  residue.  No  evidence,  whatsoever,  was  gone  into  on  the  hearing 
of  the  cause,  and  it  was  heard  as  a  short  cause  on  bill  and  answer, 
on  the  22d  December,  1846 ;  and,  by  the  decree  made  on  the  hearing, 
it  was  referred  to  the  Master  to  l^ke  the  usual  accounts  of  the  testa- 
tor's personal  estate,  and  debts,  and  legacies,  and  to  ascertain  the 
clear  residue  of  the  testator's  personal  estate ;  and  it  was,  amongst 
other  things,  ordered,  that  the  Master  should  take  an  account  of  the 
testator's  legacies,  if  any,  bequeathed  by  his  will,  and  compute  inte- 
rest on  the  legacies,  except  the  legacy  of  10,000/i  to  the  plaintiff,  as 
thereinafter  mentioned,  from  the  end  of  one  year  from  the  testator's 
death,  after  the  rate  of  4/.  per  cent  per  annum,  unless  any  other  time 
of  payment  or  rate  of  interest  was  appointed  by  his  will ;  and,  in  that 
case,  according  to  the  will.  And  it  was  declared,  that  the  defendant, 
Powell,  was  personally  liable  to  pay  to  the  plaintiff  the  legacy  or  sum 
of  10,000/.,  given  to  her  by  the  testator,  together  with  one  moiety  of 
what  the  Master  should  ascertain  to  have  been  the  amount  or  value 
of  the  clear  residue  of  the  personal  estate  and  effects  of  the  testator, 
on  taking  the  accounts  thereinbefore  directed,  together  with  interest 
thereon,  at  the  rate  of  5/.  per  cent,  per  annum,  from  the  expiration 
of  one  year  after  the  testator's  death ;  and  that  the  Master  should 
ascertain  and  state  the  amount  of  the  balances  or  sums  of  money 
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arising  from  the  personal  estate  of  the  testator  which  bad,  from  time 
to  time,  remained  in  the  hands,  possession,  and  power  of  the  defend- 
ant, Powell,  or  which,  from  time,  were  due  from  him ;  and  that  the 
Master  should  take  an  account  of  what  was  due  from  the  defendant, 
Powell,  to  the  plaintiff  in  respect  of  her  legacy  and  moiety  of  the 
personal  estate,  having  regard  to  the  above  declaration;  and  the 
Master,  in  taking  the  last-mentioned  account,  was  to  make  half-yearly 
rests,  and  charge  the  defendant,  Powell,  with  interest,  after  the  rate  of 
5/.  per  c«nt  per  annum,  in  respect  of  the  plaintiff's  legacy  and  moiety 
of  the  residue  of  the  personal  estate. 

"  The  defendant,  Powell,  appealed  from  this  decree,  and,  upon  the 
30th  November,  1849,  the  liOrd  Chancellor  gave  his  judgment,  as  fol- 
lows :  —  "  This  is  one  of  those  instances  where,  in  attempting  to  do 
justice  by  departing  from  the  ordinary  course  of  the  court,  the  error 
has  been  incurred  of  doing  a  considerable  injustice  to  the  party  who, 
no  doubt,  is  extremely  in  fault,  and  who  is  a  party  liable  to  make 
compensation  to  a  great  extent  to  the  plaintinl  The  rules  of  the 
court  are  quite  sufficient  to  meet  the  justice  of  every  case  that  comes 
before  it,  and  the  ends  of  justice  are  better  attained  and  effected  by 
adhering  to  the  rules  of  the  court,  than  by  any  attempt  to  depart  from 
them  to  meet  the  apparent  justice  of  each  particular  case.  I  take 
for  granted  that  it  is  proved,  or,  at  aH  events,  it  is  very  much  to  be 
suspected,  that  there  has  been  great  misconduct  on  the  defendant's 
part  towards  the  plaintiff.  He  has  withheld  money  in  his  hands, 
which  has  put  her  to  considerable  inconvenience  and  loss.  The  bill 
is  filed  against  the  defendant,  and  the  cause  must  be  disposed  of 
according  to  the  case  made  by  the  plaintiff  against  the  defendant, 
and  proved  by  evidence.  The  bill,  as  I  understand,  does  not  make 
any  case  for  charging  the  defendant  with  wilful  default ;  it  is  not  put 
upon  that  ground ;  it  does  not  allege  that  particular  sums  of  money 
were  lost,  or  that  the  income  was  lost  by  not  receiving  money  which 
ought  to  have  been  received ;  there  is  no  such  fact  in  issue,  and,  there- 
fore, there  is  no  proof  in  support  of  such  'a  case.  But  the  biQ  puts  the 
case  entirely  on  this,  that  the  defendant,  being  the  executor,  in  the  year 
1839,  made  certain  representations  to  the  plaintiff,  who  was  entitled  to 
the  10,000/.,  and  also  a  share  of  the  residue,  by  which  he  represented 
that  he  bad  in  his  hands  a  certain  sum  of  money,  not  only  constituting 
the  10,000/.,  but  constituting  that  portion  of  the  residue  to  which  the 
plaintiff  was  entitled;  and  that  he  promised  to  pay  the  plaintiff  interest^ 
at  5Z.  per  cent.,  on  that  sum,  and  that  he  had  not  done  that.  The  bill 
proceeds,  therefore,  not  on  the  ground  of  the  ordinary  responsibility 
of  the  defendant  to  the  plaintiff,  but  upon  the  contract  entered  into 
with  the  plaintiff,  by  way  of  giving  to  the  plaintiflF  that  which  the 
plaintiff  was  willing  at  that  time  to  receive  as  a  compensation  for 
the  sums  of  money  in  the  defendant's  hands  payable  to  the  plaintiff. 
The  question,  therefore,  is,  whether  the  case,  as  stated  in  the  bill,  is 
made  out,  either  by  admission  or  evidence.  Evidence  there  is  none, 
in  addition  to  the  defendant's  account  as  stated  in  the  answer  ;  and 
it  appears  to  me  that  the  decree  proceeds  on  a  great  misconception. 
The  defendant  puts  in  three  schedules,  and,  in  the  body  of  his  an- 
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swer,  he  states  the  first  two  schedules  as  an  account  between  himself 
and  the  plaintiff;  and  if  the  schedule  had,  in  fact,  stated  the  account 
between  himself  and  the  plaintiff,  and  if  it  had  shown  itself  to  be  a 
statement  of  what  the  defendant  had  actually  received,  no  doubt  the 
defendant  would  be  bound  by  it,  whether  it  was  true  or  not     The 
plaintiflF  would  have  had  a  right  to  say,  *  You  admit  the  receipt  of 
this  money,  and  therefore  you  cannot  say  you  did  not  receive  it,  be- 
cause you  acknowledge  you  received  it'   But  it  appears,  on  the  other 
hand,  by  the  schedules  to  which  the  defendant  refers,  as  showing  the 
character  of  the  account  which  he  has  rendered,  that  these  schedules 
do  any  thing  but  represent  an  account  between  the  defendant  and 
the  plaintiff,  but  that  they  are  merely  to  represent  an  account  as  be- 
tween the  estate,  supposing  it  to  be  realized,  and  the  plaintiff,  in  order 
to  show  what  the  amount  of  the  plaintiff's  interest  in  that  estate 
was;  then,  I  say,  there  was  either  misapprehension  on  the  part  of  the 
plaintiff,  or  an  attempt,  from  a  loose  expression  in  the  body  of  the 
answer,  to  make  the  defendant  responsible  for  that  which  he  never 
admitted  that  he  received.      The  present  claim  of  the  plaintiff  is 
founded  on  an  account  as  between  the  estate  received  or  not  received, 
realized  or  not  realized,  and  not  on  an  account  as  between  her  and 
the  defendant,  as  the  party  who  had  received  the  estate,  and  was 
liable  to  pay  to  the  plaintiff.     The  first  schedule  is  thus  headed :  — 
*  The  estate  of  David  WiUiams,  Esq.     Statement  of  the  personal 
estate.'     Then  it  states  something  which  may  or  may  not  have  been 
converted  into  money,  and  then  come  mortgages  and  interest ;  then 
bonds,  notes,  and  interest;  and  what  is  conclusive,  if  there  could 
have  been  any  doubt  on  that  part  of  the  account,  is,  that  he  dis- 
charges himself,  on  the  other  side  of  the  account,  by  crediting  the 
estate  with  the  10,000/.  as  paid  to  the  plaintiff.     If  there  had  been 
any  doubt  before,  it  is  quite  clear  that  that  is  entirely  a  calculation 
by  the  defendant  and  the  plaintiff,  the  plaintiff  knowing  she  had  not 
received  that  10,000/.     If  one  part  of  the  statement  is  speculative 
and  prospective,  it  is  quite  clear  the  other  part  of  the  account  must 
be  so  also.     That  is,  the  account  of  the  estate  generally.     Then  the 
second  schedule  is, '  The  estate  of  David  Williams,  in  account  with 
Miss  Williams ; '  that  is,  with  the  plaintiff.    The  first  is  the  general 
statement  of  the  estate,  and  the  second  is  the  general  statement  of 
the  particular  demands  of  the  plaintiff  against  the  estate.   Then  there 
comes  a  third  schedule,  referred  to  in  the  answer,  which  is  of  the 
moneys  actually  received.     Now,  all  these  three  schedules  form  part 
of  the  answer ;  and  you  must  look  at  those  schedules  to  see  if  there 
is  the  slightest  ground  for  what  the  plaintiff  asserts,  viz.,  — for  taking 
the  amounts  in  the  first  and  second  schedules  as  amounts  to  be  dealt 
with  as  moneys  actually  in  the  hands  of  the  defendant   The  plaintiff 
may  have  great  reason  to  complain  that  the  defendant  has  kept  in 
his  hands  that  which  he  ought  to  have  paid  over  to  her ;  but  it  is  no 
foundation  for  the  decree  which  the  plaintiff  has  obtained.  If  a  plaintiff 
complains  of  the  defendant  having  money  in  his  hands,  and  using  it 
in  the  way  of  his  trade,  or  of  having  a  balance  which  he  ought  not 
to  have  kept,  the  court  will  give  such  relief  as,  according  to  the  prac- 
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lice  of  the  court,  a  plaintifT  is  entitled  to  who  has  such  demands.  If 
there  is  a  complaint  that  the  estate  has  been  lost  or  deteriorated  in 
value  by  money  having  been  left  outstanding  which  ought  to  have 
been  got  in,  then  another  case  arises  for  relief,  and  the  plaintiff  may 
ask  the  court  not  only  to  charge  the  defendant  with  what  he  has  re- 
ceived, but  with  what  he  has  lost  by  not  performing  his  duty  in  not 
receiving  it  when  he  ought  to  have  received  it  Those  are  two  modes 
of  proceeding  open  to  the  plaintiff,  and  he  has  the  option  of  taking 
one  or  both,  according  to  the  circumstances  of  the  case.  But  if  the 
plaintiff  thinks  proper  to  rely  on  another  ground,  depending  entirely 
on  the  special  circumstances  of  his  own  case,  and  fails  in  that,  how- 
ever much  he  may  suffer  by  the  erroneous  mode  in  which  he  has 
attempted  to  enforce  his  right,  the  defendant  has  a  right  to  the  benefit 
of  it,  and  the  plaintiff  has  no  right  to  complain,  if  ultimately  a  loss 
occurs  which,  by  another  course  of  proceeding,  he  might  have  been 
able  to  prevent 

"  The  foundation  of  the  present  decree  is,  that  the  first  two  sche- 
dules contain  an  account  of  what  the  defendant  might  have  received, 
and  coupling  that  with  the  expression  in  the  letter,  *  to  pay  the 
balance,  together  with  interest,  at  6/.  per  cent'  it  does  that  which  is 
never  justifiable  —  takes  one  part  of  the  proposition,  and  omits  the 
other  part  It  makes  the  defendant  liable  to  pay  51,  per  cent  inte- 
rest, not  on  that  which  is  supposed  to  be  the  balance,  but  on  the 
actual  balance.  The  accounting  party  says,  *  I  owe  you  5000/. ;  I  will 
pay  you  that  5000/.,  with  interest,  at  5/.  per  cent'  The  plaintiff  saysj 
*  No ;  I  will  take  your  offer  of  5L  per  cent,  although  it  is  not  payable 
by  contract  or  obligation  of  law.  I  will  take  your  offer  of  5/.  per 
cent,  but  I  will  take  it  on  such  balance  as  I  prove  to  be  due.'  If  a 
party  makes  an  offer,  the  other  party  is  at  liberty  to  accept  it  or  not ; 
but  he  cannot  take  half  of  it  Now,  that  is  the  decree ;  the  decree 
directs  the  Master  to  ascertain  what  is  due,  and  then  to  calculate  the 
amount  of  the  residue,  together  with  interest  thereon,  at  5/.  per  cent*, 
per  annum,  from  the  expiration  of  one  year  after  the  testator's  deaths 
there  being  nothing  in  the  case  for  treating  it  upon  the  terms  asked 
for,  of  paying  interest  at  5/.  per  cent  He  may  be  liable  to  pay  inte- 
rest at  5/.  per  cent. ;  but  he  is  not  liable  in  the  way  the  plaintifi*  seeks 
to  make  him.  He  may,  and  there  is  a  probabilty  that  he  will,  tur» 
out  to  be  liable  to  pay  interest  on  the  balance,  unless  he  can  show  he 
was  justified  in  retaining  this  balance  ;  but  it  is  not  justifiable  for  the 
Master  to  compute  interest  at  5L  per  cent  before  the  actual  amount 
of  the  residue  is  ascertained.  The  answer  does  not  ascertain  it,  and 
the  plaintiff  assumes,  from  the  form  in  which  she  has  taken  the  decreCj 
that  it  can  now  be  ascertained  —  that  it  is  a  matter  for  investigation 
before  the  Master.  But  is  it  not  premature,  according  to  the  ordinary 
course  and  practice  of  the  court,  to  direct  interest  upon  an  unascer- 
tained residue  ?  If  you  take  the  contract,  you  must  take  the  con- 
tract as  it  stands ;  and  it  does  not  appear  to  me  that  there  is  any 
contract  at  all  touching  the  obligation  imposed  on  the  defendant  by 
the  present  decree.  I  think  this  part  of  the  plaintiff's  case  entirely 
fails,  according  to  the  special  circumstances  in  the  pleadings,  and  that 
VOL.  X.  20 
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that  part  of  the  decree  which  directs  the  Master  to  calculate  interest 
at  5L  per  cent  on  the  residue,  from  the  expiration  of  one  year  after 
the  testator's  decease,  must  necessarily  be  omitted.  If  it  should  turn 
out  that  the  defendant  has  improperly  kept  balances  in  his  hands,  the 

SlaintifF  will  be  entitled  to  interest  on  them,  and  the  direction  for  the 
laster  to  ascertain  such  balances  is  proper.  Then,  as  to  that  10,000/. 
legacy,  there  is,  I  apprehend,  sufficient  in  the  answer  to  show  that  he 
had  money  in  hand  enough  to  pay  it,  and  no  justification  is  offered 
for  not  having  paid  interest  on  that  sum ;  and  I  declare  that  the  de- 
fendant is  personally  liable  for  the  10,000^  legacy,  because  there  is  in 
the  answer  an  admission  of  assets  for  that ;  and  you  are  entitled  to 
the  10,000/.  legacy,  and  interest,  at  5L  per  cent,  from  the  end  of  the 
year ;  that  is  the  ordinary  decree  on  the  admission  of  assets.  I  reserve, 
until  I  see  what  the  report  may  be,  whether,  independently  of  that, 
the  plaintiff  may  not  be  entitled  to  the  interest  on  the  interest  which 
the  defendant  has  received  for  that  10,000/.,  and  which  the  court  will 
direct  him  to  pay.  As  to  the  moiety  of  the  residue,  there  can  be  no- 
thing done  at  present  but  to  ascertain  what  the  balances  were." 

The  decree  made  on  the  hearing  of  the  cause  was  accordingly 
varied,  by  striking  out  the  declaration  as  to  the  personal  liability  of 
the  defendant,  John  Powell,  to  pay  one  moiety  of  what  the  Master 
should  find  to  have  been  the  amount  or  value  of  the  clear  residue  of 
the  personal  estate  and  effects  of  the  said  testator,  with  interest,  at 
5L  per  cent,  from  the  expiration  of  one  year  after  the  testator's  de- 
cease ;  and,  in  lieu  thereof,  it  was  ordered  that  the  decree  be  a^  fol- 
lows ;  that  is  to  say,  —  "  Decree,  that  it  be  referred  to  the  Master,  to 
whom  the  first-mentioned  cause  stands  referred,  to  take  an  account  of 
the  personal  estate  of  David  Williams,  the  testator,  in  the  pleadings 
of  these  causes  named,  not  specifically  bequeathed,  come  to  the  hands 
of  the  defendant,  John  Powell,  his  executor,  or  to  the  hands  of  any 
other  person  or  persons,  by  his  order  or  for  his  use."  And  it  was  order- 
^  that  the  said  Master  should  compute  interest  on  the  legacies  given 
by  the  will  of  the  said  testator,  including  the  legacy  of  10,000/.'  to  the 
plaintiff,  (but  the  same  was  to  be  without  prejudice  to  the  declara- 
tion thereinafter  mentioned,)  from  the  end  of  one  year  from  the  said 
testator's  death,  after  the  rate  of  4/.  per  cent  per  annum,  unless  any 
other  time  of  payment  or  rate  of  interest  was  appointed  by  his  will ; 
and,  in  that  case,  according  to  the  will.  And  it  was  ordered,  that  the 
clear  residue  of  the  said  personal  estate  should  be  ascertained ;  and 
the  said  Master  was  to  state  the  moiety  thereof  due  to  the  plaintiff. 
And  it  was  declared  that  the  defendant,  John  Powell,  was  pereonaUy 
liable  to  pay  the  plaintiff,  Ann  Williams,  the  legacy  or  sum  of  10,000/. 
given  to  her  by  the  will  of  the  said  testator,  together  with  the  interest 
thereon,  at  the  rate  of  5/.  per  cent  per  annum,  from  the  expiration  of 
one  year  after  the  decease  of  the  said  testator  to  the  time  when  the 
same  was  paid  into  court  And  it  was  ordered,  that  the  Master  should 
ascertain  what  was  due  in  respect  of  the  said  legacy  and  interest  ac- 
cordingly. And  it  was  ordered  that  the  said  Master  should  ascertain 
and  state  the  amount  of  the  balances  or  sums  of  money  arising  from 
the  said  moiety  of  the  personal  estate  of  the  said  testator,  which  had 
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from  time  to  time,  remained  in  the  hands,  possession,  or  power  of  the 
said  defendant,  John  Powell,  or  which  were  due  from  him.  And  it  was 
declared,  that  the  said  decree  was  to  be  without  prejudice  to  any  ques- 
tion as  to  the  liability  of  the  said  defendant,  John  Powell,  to  pay  com- 
pound interest  upon  the  said  legacy  of  10,000/.  down  to  the  time  when 
the  said  legacy  was  paid  into  court  The  Master  made  his  general 
report,  dated  the  24th  March,  1851,  and  thereby  found,  amongst  other 
things,  that  a  balance  of  252L  IGs.  Id.  was  then  due  to  the  defendant, 
Powell,  on  his  receipts  and  payments,  giving  him  credit  for  the  money 
paid  into  court;  that  there  was  no  personal  estate  outstanding ;  that  no 
debts  had  been  proved  before  him ;  and  that  the  defendant,  Powell, 
had  paid  all  the  legacies  except  the  plaintifT's.  He  also  found  the 
balances  from  time  to  time  in  the  defendant's  hands,  which  were  as 
follows :  — 

Total  balance  in  defendant  Powell's  hands 

on  the  1st  June,  1837,  on  the  whole  per-       £       s.    d, 
sonal  estate 12,468  13    7 

From  which  he  deducted  9700/.,  the  amount 

of  the  plaintiff's  legacy,  less  legacy-duty   .     9,700    0    0 

Leaving  balance  of       .        .        •        .    2,768  13    7 
One  moiety  of  which  was    .        •        .    1,384    6    9 

On  Whole  Estate.       m    One  Moiety. 

£       s.    d,         £      8.  d. 

Balance  on  1st  June,  1838 . . .   1,852    5    0 . . .    926    2  6 

«  "  1839 . . .   2,868    6  11 . . .  1,429    3  5 

«  «  1840...   9,884  13    7. ..4,942    6  9 

«*  "  1841 ...  10,666  13    7. ..5,333    6  9 

«  «  1842 ...  10,994  11    7.. .6,497    6  9 

«  «  1843 ...  10,935    2    7. ..6,467  11  3 

«  «  1844 ...  13,830  13    6. ..6,815    6  9 

"  «  1845 ...  13,627    9    2. ..6,813  14  7 

«  April,  1846 ...  Nil.  ...Nil. 

19th  April,  1846,  balance  paid  into  the  bank  in 
the  suit.  •                       ' 


it 


February  25, 1852.  The  cause  now  canie  on  for  further  directions 
before  Sir  J.  Romilly,  M«  R.,  and  the  question  discussed  was  as  to 
the  liability  of  the  defendant,  PoweU,  to  the  plaintiff  on  the  facts  stated 
in  the  Master's  report. 

Stuart^  Lloyd^  and  Halletty  for  the  plaintiff,  cited  Beighinton  v. 
Grant,  5  My.  &  C.  266 ;  Moons  v.  DeBernaleSj  1  Russ.  301 ;  Raphuel 
V.  Bochen^  11  Ves.  92 ;  and  Walker  v.  Woodward,  1  Russ.  107. 

Raundell  Palmer,  and  Bates,  for  the  defendants  the  Davieses,  the 
representatives  of  William  Watkin  Williams,  the  co-residuary  legatee 
of  the  plaintiff. 

Boupell  and  Shebbeare,  for  the  defendant,  Powell. 
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RoMiLLY,  M.  R.  There  are  one  or  two  points  in  this  cause 
that  I  do  not  think  there  can  be  much  doubt  about.  The  question  I 
have  to  consider  is,  what  are  the  principles  of  this  court  as  affecting 
a  case  of  this  description,  and  how  far  the  facts  bring  it  within  those 
principles  ?  Now,  it  is  very  important  to  bear  in  mind  that  in  all 
these  cases,  particularly  those  in  which  the  court  deals  with  an  executor 
who  has  been  guilty  of  negligence  or  default,  it  is  to  be  considered 
whether  the  time  for  distribution  has  arrived.  Where  the  residuary 
legatees  cannot  be  ascertained,  or  where,  in  the  case  of  infants,  the 
fund  is  not  divisible  until  they  attain  twenty-one,  it  is  the  duty  of 
the  executor  to  retain  the  money  in  the  mean  time ;  and  the  fact  of 
retaining  the  money  in  such  cases  is  no  breach  of  trust  on  his  part, 
but  he  is  guilty  of  negligence  if  he  does  not  make  the  most  of  it,  in 
the  manner  allowed  according  to  the  rules  of  this  court  —  that  is  to 
say,  if  he  found  a  large  sum  of  money  at  the  testator's  banker's,  and 
he  does  not  invest  that  money  for  the  benefit  of  the  estate.  In  this 
particular  case  it  is  to  be  observed,  that  after  the  period  of  one  year 
was  over,  there  was  nothing  whatever  to  require  the  executor  to  retain 
any  money  in  his  hands.  It  would  have  been  a  fit  and  proper  thing 
that  he  should  then  have  first  paid  the  plaintiff  her  legacy,  and  then 
divided  the  residue-  between  the  residuary  legatees.  Undoubtedly, 
where  the  court  makes  an  executor  pay  interest  at  5Z.  per  cent,  there 
must  be  something  more  than  mere  negligence  —  something  amount- 
ing to  a  breach  of  trust  Now,  it  does  appear  to  me  to  amount  to 
that  species  of  misconduct,  if,  in  defiance  of  the  trust  which  he  has 
undertaken  to  perform,  the  executor,  having  ample  means  for  that 
purpose,  there  being  no  debts  to  pay,  does  not  choose  to  pay  the 
money  in  his  hands  to  the  legatees,  or  to  divide  the  residue  between 
the  residuary  legatees;  and  if  there  is  no  excuse  for  it — if  the  money 
is  there  expressly  in  his  hands  for  that  purpose,  this  court  will  not 
consider  that  a  mere  case  of  simple  negligence,  as  it  would  be  where 
he  is  entitled  to  retain  the  money  for  the  purposes  of  the  trust  which 
he  had  to  perform.  But  this  case  goes  much  further  than  that ;  for 
I  find  that  in  this  case,  by  the  schedule  to  the  Master's  report,  in  the 
four  months  after  the  testator's  death,  the  defendant  received  a  sum 
exceeding  13,000/.,  and  did  not  apply  it  to  any  one  of  the  trusts  of 
the  will.  In  that  sum  of  money  there  was  one  sum  —  a  sum  of  a 
little  more  than  7000/.  —  which  arose  from  the  sale  of  8,000/.,  3t 
per  cents.  Now,  the  defendant  would  have  been  justified  in  selling 
that,  if  it  was  for  the  purpose  of  his  trust,  for  paying  legacies  or  debts ; 
but  if  it  was  for  no  purpose  of  that  description,  then,  in  my  opinion, 
the  defendant  was  not  justified  in  taking,  out  of  the  regular  and  pro- 
per investment  in  which  the  trust  moneys  were  placed,  a  large  sum 
of  money,  and  paying  it  in  to  his  own  banker's.  My  opinion  is,  that 
where  an  executor,  having  no  difficulty  in  winding  up  the  affairs  of 
the  estate,  having  no  difficulty  with  respect  to  the  claims  against  the 
estate,  having  a  large  balance  in  his  hands,  and  available  for  all  pur* 
poses,  amounting  to  more  than  sufficient  to  pay  all  the  legacies  at  the 
end  of  the  first  year,  does,  in  fact,  pay  very  few  of  them,  but  pays 
that  money  in  to  his  own  banker's,  and  mixes  it  up  with  his  own 
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moneys,  that  is  a  direct  breach  of  trust.  I  therefore,  on  that  groundi 
shoald  be  of  opinion  that  the  defendant  in  this  ease  ought  to  be 
charged  with  5L  per  cent,  interest  on  the  balances  which  he  retained 
in  his  hands ;  and  I  am  also  of  opinion,  is  thi^  case,  that  he  must  be 
charged  with  rests.  The  defendant  says  he  did  not  employ  any  por- 
tion of  this  money  in  trade,  but  he  admits  that  he  was  in  trade,  and 
that  he  paid  it  in  to  his  general  account  at  his  banker's.  Now,  the 
principle  upon  this  subject  has  been  settled  in  one  or  two  cases  to 
which  I  have  been  referred ;  and  the  Master  of  the  Rolls,  in  Bocke  v. 
JBarlj  11  Ves.  58,  says,  "  I  rather  agree  with  Lord  Loughborough, 
that  if  a  trader  lodges  money  at  his  banker's,  he  has,  in  effect,  a 
benefit  from  that,  as  he  must  generally  keep  a  balance  at  his  banker's. 
It  answers  the  purpose  of  his  credit  as  if  it  was  his  own  money,  and 
I  should  hold  that  to  be  employment  in  his  trade."  And  in  the  case 
of  Sutton  v.  Sharpy  1  Russ.  164,  to  which  also  I  was  referred,  the  same 
principle  was  applied.  There  an  executor,  who  was  a  trader,  after 
paying  certain  pecuniary  legacies  l^ithin  the  proper  time,  retained 
the  balances  which  belonged  to  the  residue,  and  mixed  thepi  up  with 
his  own  moneys.  In  that  case  it  could  not  be  ascertained  who  were 
the  ne^t  of  kin,  and  consequently  there  was  this  excuse,  that  the  time 
of  the  trust  had  not  arrived  at  which  the  distribution  was  proper  to 
be  made.  The  court,  in  that  case,  held  that  that  was  to  be  dealt  with 
in  the  same  way  as  if  he  had  had  the  benefit  of  it  in  his  trade.  I 
consider^  therefore,  that  where  a  person  in  trade  sells  out  a  large  sum 
of  money  belonging  to  his  testator's  estate,  and  mixes  it  up  with  his 
own  balances  at  his  banker's,  although  there  be  no  evidence  before  the 
tourt  t6  show  what  the  b^ance  at  his  banker's  was,  the  burden  lies 
on  the  executor  to  show  that,  in  fact,  he  has  not  had  a  benefit  from 
this  large  balance  in  the  hands  of  his  banker;  and  I  therefore  must, 
in  accordance  with  these  cases,  treat  this  case  as  if,  in  fact,  the  de- 
fendant, being  a  trader,  had  had  the  benefit  of  those  balances  in  his 
trade.  Now,  that  being:  the  case,  and  particularly  that  being  the  case 
by  reason  of  the  defendant  having  committed  a  breach  of  trust,  which 
I  am  of  opinion  he  has  done  in  this  case,  it  appears  that,  in  accord- 
ance with  the  principles  established  by  the  later  authorities,  whatever 
may  have  been  the  principles  recognized  by  the  earlier  authorities, 
the  defendant  must  be  charged  with  5L  per  cent  interest  and  annual 
rests.  The  Lord  Chancellor  in  this  case,  in  delivering  his  judgment, 
seemed  to  state,  that  though  it  could  not  be  done  upon  the  admission 
of  the  defendant  in  the  statements  of  the  answer,  it  was  very  possible 
that  he  might  be  charged  with  51,  per  cent,  though  I  think  his  judg- 
ment says  ni!>thing  whatever  respecting  annual  rests.  But  upon  the 
principle  to  which  I  have  referred,  I  am  of  opinion  that  the  executor 
in  atds  case  must  be  charged  with  rests.  The  question  then  arises, 
upon  what  balances  is  he  to  be  charged  ?  Now,  the  mode  in  which 
the  balances  have  been  calculated  is  extremely  beneficial  to  the  de- 
fendant, the  executor,  himself;  because,  if  it  had  not  been  that  the 
'Court  had  directed  that  the  plaintiff  should  have  tb^  legacy  of  10,000/., 
and  interest  at  51.  per  cent,  simply,  up  to  the  .time  the  money  was 
paid  into  court,  which  was  the  decree  made  in  relation  to  it — if  the 
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court  bad  not  so  determined  that  which  I  am  now  about  to  determine, 
and  which  I  hold  ought  to  be  done,  the  result  would  have  been,  that 
the  balances  would  have  been  very  much  larger  than  in  truth  the 
Master  has  found  them  to  be ;  because  the  state  of  the  case  is  this  — 
that  the  Master  finds  that  the  balance  of  the  executor  at  the  end  of 
the  first  year  retained  in  his  hands  was  a  sum  of  2768/.,  whereas  the 
balance  which  was  really  in  his  hands  was  12,468/.  But  the  Master 
has  allowed  him,  and  properly  so,  as  I  have  determined  on  exceptions, 
to  deduct  from  that  the  9700/.  in  respect  of  the  legacy  of  10,000/L, 
which,  though  in  fact  it  was  not  paid  at  that  time,  and  has  never 
been  paid  till  the  money  was  paid  into  court,  yet,  as  he  is  to  be 
charged  with  interest  on  it  at  5/.  per  cent  from  the  end  of  the  first 
year  after  the  testator's  death,  he  is  to  have  the  same  credit  for,  as  if 
it  had  been  actually  paid  at  that  time.  I  forgot  to  mention,  in  the 
early  part  of  my  judgment,  that  there  appears  to  have  been  great 
misconduct  in  the  manner  in  which,  by  the  pretences  in  the  corre- 
spondence, the  defendant  put  off  the  plaintiff,  and  induced  her  to  re- 
frain from  enforcing  payment  of  her  claims  for  a  very  considerable 
period ;  and  that  forms  a  very  material  ingredient  in  the  judgment  to 
which  I  have  come.  I  am  of  opinion,  therefore,  that  the  plaintiff  is 
entitled  to  an  account  against  the  executor,  with  5/.  per  cent,  interest 
upon  the  legacy  of  10,000/.,  —  that  is  to  say,  after  the  reduction  of 
the  legacy-duty  upon  the  9700/.,  —  from  the  period  when  that  was 
payable,  one  year  after  the  death  of  the  testator,  up  to  the  time  when 
the  21,000/.  was  paid  into  court 

Stuart,     Your  honor  gives  us  compound  interest  upon  the  legacy  ? 

RomiliJy,  M.  R.  No,  I  do  not  I  think  1  am  concluded  by  the  de- 
cree of  the  Lord  Chancellor. 

Stuart  then  referred  to  that  part  of  Lord  Cottenham's  judgment 
where  his  lordship  stated  that  he  reserved  the  question,  whether,  upon 
the  coming  in  of  the  Master's  report,  the  defendant  might  not  be  held 
liable  to  pay  compound  interest  on  the  legacy. 

RoMiLLY,  M.  R.  I  missed  that  part  of  the  decree.  In  the  observa- 
tions which  I  made,  I  stated  that  I  considered  that  I  was  precluded 
by  the  form  of  the  decree ;  but  if  that  be  not  so,  it  amounts  to  ex- 
actly the  same  thing,  because  this  was  in  fact  a  balance  he  had  in  his 
hands ;  and  being  a  breach  of  trust,  the  same  principle  which  makes 
me  give  compound  interest  in  the  one  case  would  make  me  give  it 
in  the  other.  It  appears  to  me  that  the  question  upon  that  really  does 
not  arise,  or  affect  the  question  that  I  have  now  determined,  because 
the  Master  has  allowed  the  sum  of  9700/.  as  if  paid  at  the  end  of  the 
first  year,  and  has  reduced  the  balances  by  that  amount.  The  account 
must  be  taken  in  the  usual  way ;  and  upoii  this  part  of  the  case  it 
appears  that  when  the  money  is  paid  into  court,  whatever  the  balance 
is,  that  is  found  due  from  the  defendant,  Powell,  to  the  plaintiff  must 
be  reduced  by  the  amount  which  is  paid  into  court,  so  far  as  she  is 
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interested  in  it  —  that  is  to  say,  the  whole  of  the  legacy  and  interest, 
and  half  of  the  residue ;  and  that  will  be  a  payment  like  any  other 
payment.  But  there  still  may  be  a  balance  in  his  hands,  on  which 
the  same  calculation  will  go  on  up  to  the  time  when  the  Master 
niakes  his  report. 

[S/iebbeare.  The  amount  paid  to  his  credit  he  is  to  have  the  bene- 
fit of.] 

The  amount  paid  to  his  credit,  he  is  to  have  the  benefit  of  that 
credit.  Then  with  respect  to  the  costs  of  the  suit  I  am  of  opinion 
that  Mr.  Powell  must  have  the  costs  of  the  suit,  so  far  as  they  are 
the  usual  costs  of  an  administration  suit,  and  must  have  those  costs 
as  between  solicitor  and  client ;  those  costs  he  must  be  entitled  to : 
as  to  one  half,  out  of  any  balance  that  is  due  from  him  to  the  plain- 
tiff; and  as  to  the  other  half,  out  of  any  balance  due  to  the  defendant, 
Davies.  With  respect  to  the  rest  of  the  costs  of  the  suit,  I  am  of 
opinion  that  he  must  pay  those  costs  of  the  suit  of  course,  as  between 
party  and  party.  The  costs  of  the  other  plaintiffs  and  defendants,  so 
far  as  they  are  the  costs  of  an  administration  suit,  if  it  is  thought 
necessary  to  make  that  division,  must  come  out  of  the  general 
residue,  and  must  be  paid  in  halves  out  of  the  general  residue. 


EwiNGTON  r.  Fenn.^ 

March  I,  1852. 

Will —  Canstrtiction —  Tenants  in  common — ^  Respective.'^ 

Bequest  of  personalty  to  tnistees,  in  trust  to  paj  the  income  to  A  and  B  for  their  lives,  with 
provisions  for  the  maintenance  of  their  cliildrcn,  if  any,  and  against  alienation ;  and  after 
the  decease  and  failure  of  issne  of  A  and  B,  the  trnstees  were  to  continue  tiie  payments  to 
any  husband  A  and  B  might  respectively  have,  during  the  life  of  such  husband ;  and  after 
the  decease  of  the  I'espective  husbands  of  the  said  A  and  B,  then  the  testatrix  gave  the 
whole  of  the  said  funds  over  to  C.    A  died  without  leaving  a  husband  or  issue :  — 

Eddy  that  B  did  not  take  the  whole  for  her  life,  but  that  C  took  A's  share  immediately  on  her 
decease. 

The  plaintiff,  Sarah  Ewington,  was  the  executrix  of  the  testatrix. 
By  her  will  (probate,  1815,)  the  testatrix  had  devised  and  bequeathed 
all  her  real  and  personal  estate  to  her  two  nephews,  upon  trust  to  sell 
and  convert  into  money,  and  invest  the  proceeds,  and  pay  the  interest 
and  dividends  to  her  two  daughters  for  their  lives ;  and  at  the  decease 
of  them  respectively,  in  trust  to  apply  the  dividends  of  the  share  of 
the  one  so  dying  to  the  maintenance  of  her  children ;  and  she  de- 
clared, that  if  either  of  her  said  two  daughters  should  attempt  to  sell, 
they  should  forfeit  all  claim  on  her  estate,  and  in  that  case  she  gave 
to  her  two  nephews  all  the  dividends  which  the  daughters  would 
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have  been  entitled  to.  And  after  the  decease  and  failure  of  issue  of 
the  daughters,  the  trustees  were  to  "  continue  the  payments  to  any 
husband  that  my  said  daughters  may  respectively  have,  during  the 
life  of  such  husband;  and  after  the  decease  of  the  respective  hus- 
bands of  my  said  daughters,  I  give  and  bequeathe  the  whole  of  the 
said  trust  estate,  and  all  interest  therein,  to  my  said  nephews,  for 
their  absolute  use  and  benefit"  One  of  the  daughters  had  died  in 
December,  1849,  without  leaving  either  husband  or  issue ;  and  the 
question  was,  whether  the  surviving  daughter  took  the  share  of  the 
deceased  daughter,  or  whether  it  went  to  the  nephews  under  the  ulti-' 
mate  bequest 

Greene^  for  the  plaintiff,  Sarah  Ewington,  the  representative  of 
one  of  the  nephews ;  and 

Sfiaptefj  for  the  defendant,  George  Ewington,  the  surviving  nephew, 
in  the  same  interest  as  the  plaintiff,  contended  that  the  words  must 
be  read  distributively,  and  that  by  comparing  the  clause  against  ali- 
enation, which  must  be  read  reddendo  sinffula  singulis^  the  intention 
clearly  appeared. 

Karslakej  for  the  defendant,  Mrs.  Phillips,  the  surviving  daughter 
of  the  testator ;  and 

Bevir,  for  another  defendant  in  the  same  interest,  claimed  the  whole 
during  the  life  of  Mrs.  Phillips  at  all  events.  [They  cited  Ashley  v. 
Ashley^  6  Sim.  358 ;  Green  v.  StephenSj  12  Yes.  72 ;  s.  c.  17  Ves. 
419;  Pierce  v.  Edmeades^  3  . Y.  &  C.  246;  and  Malcolm  v.  Martin^  3 
Bro.  C.  C.  49.]  Numerous  cases  are  collected  in  2  Jarm.  Wills,  165, 
which  show  that  the  words  ^respectively"  and  "respective"  will  not 
suffice  to  prevent  cross-remainders  for  fife  or  in  tail.  Turkerman  v. 
Jeoffreysy  Holt,  370 ;   Variderplcmk  v.  King^  3  Hare,  1 ;  s.  c.  7  Jur.  54ft 

Terrell,  for  the  executors  of  the  testatrix. 

Turner,  V.  C.  This  claim  does  not  seek  to  deal  with  or  in  any 
manner  affect  the  real  estate  of  the  testatrix.  On  the  constructiori 
of  the  will,  I  am  incUned  to  think  that  the  nephews  take  on  the 
death  of  Mrs.  Wheeler,  according  to  the  intention  which  appears  on 
the  whole  will.  It  is  impo$sible  to  argue  from  the  cases  which  have 
been  cited,  because  here  the  fund  appears  to  be  divided  into  two 
part«,  dealt  with  by  the  same  clause.  Tbus,  on  the  decease  of  one  of 
the  daughters  leaving  issue ;  the  testatrix  directs  the  dividends  of  the 
share  of  the  one  so  dying  tO  be  appUed  towards  the  maintenance  of 
her  children,  implying  that  the  testatrix  intended  two  separate  in- 
terests in  her  two  daughters ;  and  then  the  will  proceeds  to  direct  that 
on  the  children  of  the  daughter  so  dying  attaining  twenty-one,  the 
fund  in  which  their  parent  was  interested  shall  be  divided  among 
them.  There,  again,  the  testatrix  is  evidently  dealing  with  two 
funds.     And   so,  in  case   either  daughter  should  attempt  to  sell. 
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although  the  words  are  not  quite  so  forcible,  the  forfeiture  would  only 
operate  upon  the  interest  of  the  daughter  attempting  to  sell.  Then 
comes  the  clause  upon  which  the  present  claim  is  filed.  [His  honor 
read  the  clause,  (see  ante).]  There,  again,  the  testatrix  contemplates 
a  distinct  gift  to  each  daughter,  on  the  decease  of  either  daughter 
without  issue,  but  leaving  a  husband,  giving  to  that  husband  the 
interest  of  that  fund  which  the  daughter  took.  There  certainly  does 
occur  the  word  "whole"  in  the  gift  to  the  nephews,  but  it  is  clear 
what  this  means,  because  it  is  given  at  the  decease  of  the  respective 
husbands ;  and  this  ulterior  bequest  to  the  nephews  clearly  shows  the 
intent,  which  indeed  I  think  is  the  only  meaning  consistent  with 
every  clause  of  the  will.  Therefore  I  must  now  declare  that  the  two 
nephews,  or  their  personal  representatives,  are  entitled,  from  the  de- 
cease of  Mrs.  Wheeler,  each  to  one  half  of  the  moiety  in  which  she 
had  a  life  interest 


The  Duke  op  Norfolk  v.  Tennant.^ 

March  25  and  26,  and  April  1,  1852. 

■ 

Lands  Clauses   Consolidation  Act,  1845 — Compensation  Clauses  ^-^ 

Partial  Satisfaction. 

T.  daimed  against  the  Duke  of  N.  damages  for  injury  done  to  his  brewery  by  the  erection  of 
a  new  market  at  S.  The  damages  claimed  were — first,  for  narrowing  a  street  bounding 
the  brewery ;  secondly,  for  temporary  obstruction  of  tbe  thoroughfare ;  and  thirdly,  for 
obstruction  of  the  access  of  light  and  air,  and  contracted  ventilation.  This  last  damage 
did  not  appear  to  have  been  pressed,  or  discovered,  until  the  new  market  buildings  had 
arisen  to  a  considerable  height  The  defendant  gave  one  notice,  embracing  all  the  three 
heads,  to  proceed  by  arbitration,  according  to  sects.  25  and  68.  There  had  been  a  treaty 
for  compensation  for  the  two  former  hcacb,  but  it  did  not  appear  to  have  been  completed 
and  carried  out.    There  had  been  no  treaty  for  compensation  as  to  the  third :  — 

Held  J  that  the  nature  of  the  compensation  treated  for  being  quite  clear,  the  defendant  could 
be  restrained  by  injunction  from  proceeding  under  the  notice  he  had  given. 

Under  the  act  of  parliament  10  &  11  Vict.  c.  45,  (in  which  the 
Lands  Clauses  Consolidation  Act,  1845,  was  incorporated,)  powers 
were  given  to  the  Duke  of  Norfolk  to  erect  a  new  market  and  remove 
the  old  market  to  Sheffield.  The  market-place  was  separated  from  a 
brewery  called  **  The  Exchange  Brewery,"  belonging  to  the  defendant, 
by  a  street  called  "  Castlefolds,"  a  thoroughfare  usable  by  carts,  into 
which  one  entrance  of  the  brewery  opened.  The  act  contained  the 
usual  powers  for  blocking  up  ways,  &c.,  and  in  the  course  of  the  exe- 
cution of  the  powers  in  the  act,  the  Castlefolds  had  been  for  some 
time  blocked  up,  and  was  permanently  narrowed  by  the  new  market- 
place.    The  defendant  gave  the  plaintiff  two  notices  of  his  intention 
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to  proceed  by  arbitration  for  recovery  of  compensation,  under  the 
Lands  Clauses  Consolidation  Act,  s.  68;  upon  which  the  plaintiff 
filed  the  present  bill  to  restrain  the  defendant  from  proceeding  under 
them.  The  first  notice  was  dated  the  29th  January,  1852,  and  ad- 
dressed to  the  Duke  of  Norfolk  and  his  agents.  It  stated  at  consi- 
derable length  the  title  of  the  defendant,  and  that  he  was  injuriously 
affected  by  the  height  of  the  new  buildings,  and  by  their  being 
brought  nearer  to  the  defendant's  premises,  and  thus  narrowing  the 
street  called  Castlefolds,  and  impeding  the  circulation  of  air  from  the 
south  to  the  west  points  of  the  compass,  and  by  the  temporary  ob- 
struction of  the  way ;  and  claimed  600/.  for  the  damage  under  the 
first  head,  14,000/.  for  that  under  the  second  head,  and  200/.  for  that 
under  the  third  head.  A  second  notice  to  the  same  effect,  dated  the 
27th  February,  1852,  and  served  on  the  plaintiff  on  the  3d  March, 
appointed  a  Rlr.  John  Monk  to  be  the  arbitrator  on  behalf  of  the 
defendant,  who,  under  the  Lands  Clauses  Consolidation  Act,  would 
be  empowered  to  assess  the  damages  alone,  if  the  plaintiff  did  not 
within  fourteen  days  nominate  an  arbitrator  on  his  side.  The  present 
blil,  therefore,  was  filed  on  the  11th  March,  to  restrain  the  proceed- 
ings of  the  defendant  under  these  notices.  The  facts,  as  they  ap- 
peared on  the  affidavits,  were  shortly  as  follows :  —  The  property  had 
been  granted  by  demise  from  the  Earl  of  Bridgewater,  dated  1826,  for 
ninety-nine  years.  In  1843  an  underlease  had  been  granted  for  four- 
teen years,  at  a  rent  of  200/.  per  annum.  The  defendant  was  now 
possessed  of  this  underlease ;  the  reversion  in  the  lease  for  ninety-nine 
years,  after  the  determination  of  the  underlease,  was  now  in  the  Duke 
of  Norfolk,  to  whom  the  200/.  rent  was  payable.  Shortly  after  the 
commencement  of  the  works  (which  were  begun  on  the  2l8t  August, 
1850)  the  defendant  objected  to  the  progress  of  the  new  buildings. 
On  the  17th  September,  an  interview  took  place  between  the  architect 
of  the  plaintiff  and  the  defendant's  solicitor,  which  was  followed  by 
others,  in  the  course  of  which  it  was  proposed  that  a  certain  sum  should 
be  paid  for  compensation,  and  that  a  receipt  should  be  given  in 
the  following  form:  —  "26th  October,  1850.  —  Received  the  sum  of 
£ ,  as  compensation  for  the  damage,  &c.  by  the  erection,  execu- 
tion, or  formation  of  the  works  now  in  progress,  or  other  the  works  to 
be  done  in  execution  of  the  Sheffield  Market  Act."  This  proposed 
receipt,  however,  the  defendant  refused  to  sign.  The  agreement 
which  was  ultimately  entered  into  was,  that  the  defendant  was  to  re- 
tain a  half-year's  rent,  and  also  to  have  a  «mall  portion  of  an  adjoin- 
ing court-yard,  which  were  expressed  to  be  received  by  the  defendant 
"  in  full  compensation  for  any  damage  to  the  brewery  premises,  or  to 
him  as  the  tenant  under  the  indenture  of  1843,  by  reason  of  the  pro- 
ceedings under  the  act  10  Sc  11  Vict.  c.  45,  rendering  it  necessary  to 
stop  up  Exchange  street,  running  along  the  side  of  the  brewery,  and 
also  by  reason  of  the  said  new  market,  when  built,  projecting  so  far 
as  to  contract  the  street  to  twelve  feet  one  inch."  It  was  admitted 
that  the  name  "Exchange  street"  was  here  used  by  mistake  for 

9  See  sects.  25  and  68,  set  out  ante,  p.  71,  note. 


COURTS  OF  CHANCERY,  1852.        239 

The  Dnke  of  Norfolk  v,  Tennant 

«  Castlefolds."  This  receipt  was,  on  the  12th  November,  1850,  left  for 
engrossment  with  the  solicitor  of  the  plaintiff,  who  engrossed  it,  and 
sent  it  to  the  defendant's  solicitor  for  the  signature  of  the  defendant ; 
and  at  the  same  time  was  sent  a  stamped  receipt  for  two  quarters' 
rent,  less  income  tax.  The  defendant  took  possession  of  the  piece  of 
land  mentioned  as  beiiig  included  in  the  compensation. 

W.  B,  Wood,  and  Ellison,  for  the  injunction.  This  case  arises  on 
the  construction  of  the  same  clauses  as  The  London  and  North- West'' 
em  Railway  Company  v.  Smith,  1  Mac.  &  G.  217 ;  13  Jur.  420 ;  The 
East  and  West  India  Docks  arid  Railway  Company  v.  Gattke,  3  Mac. 
&  G.  166 ;  s.  c.  3  Eng.  Rep.  69 ;  and  Tlie  Sutton  Harbor  Improvevient 
Company  v.  HUchins,  16  Jur.  17 ;  s.  c.  9  Eng.  Rep.  41.  But  the  circum- 
stances here  differ,  inasmuch  as  the  party  now  seeking  damages  has 
already  received  his  stipulated  compensation.  This  stipulated  com- 
pensation, we  contend,  reaches  to  all  the  damage  which  the  defendant 
might  suffer ;  but  if  not,  it  clearly  reaches  to  some  of  the  matters  men- 
tioned in  the  notices-  under  which  be  is  attempting  to  proceed.  And 
if  it  be  unjust  that  the  defendant  should  proceed  Tor  part  of  the  mat- 
ters in  these  notices,  he  cannot  proceed  under  these  notices  at  all. 

Roll  and  Speed,  for  the  defendant  All  the  court  can  do  is  to  re- 
strain us  from  proceeding  on  two  of  the  matters  mentioned  in  the 
notices. 

[Turner,  V.  C.  Can  I  interfere  to  a  limited  extent  only  on  this 
motion  ?] 

We  contend,  first,  that  the  court  has  no  jurisdiction  at  all  in  this 
matter ;  that  a  jury  or  an  arbitrator,  can  find  a  partial  satisfaction,  or 
a  limited  damage,  just  as  well  as  he  can  find  a  complete  satisfaction, 
or  no  damage  at  all;  aild  this  was  the  ground  for  refusing  the  injunc- 
tion in  Gattke^s  case  and  the  case  o{  The  Sutton  Harbor  Company: 
secondly,  we  insist  that  here  no  conclusive  agreement  for  compensa- 
tion has  ever  been  entered  into ;  the  whole  thing  was  no  more  than  a 
treaty :  and,  thirdly,  if  there  w^re  a  conclusive  agreement,  that  it  only 
extended  to  two  heads ;  and-  that  on  the  third,  namely,  the  obstruction 
of  light  and  air,  which  is  much  the  most  important,  we  have  compen- 
sation to  receive,  which  we  wish  to  have  assessed  in  this  way. 

W,  P.  Wood,  in  reply.  The  other  side  seek  to  confine  the  case  to 
the  single  point,  that  the  defendant  has  a  legal  remedy  given  him  by 
the  statute.  But  even  this  we  deny ;  for  this  proceeding,  which  he 
calls  a  legal  remedy,  is  to  assess  damages  for  matters  in  respect  of 
which  he  has  already  agreed  to  receive,  and  received,  compensation : 
therefore  nothing  remains  to  be  assessed  or  compensated. 

Turner,  V.  C.  Your  difficulty  is  this — that  your  case,  on  the 
face  of  your  bill,  is,  that  compensation  has  been  made.  You  admit, 
therefore,  that  damage  has  been  done — that  these  lands  have  been 
injuriously  affected ;  therefore  you  do  not  come  within  the  ground  of 
Smithes  case,  which  is,  that  it  was  doubtful  whether  any  damage  had 
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occurred.  Here  you  admit  damage  has  occurred,  but  say  that  it  baa 
been  compensated.  They  say,  only  partially  compensated,  assuming 
that  a  conclusive  agreement  has  not  been  made  at  all.  The  question 
is,  whether  a  jury  can  entertain  the  question  of  partial  satisfaction, 
and  find  that  so  much  damage  has  not  been  satisfied.  Is  there  any 
jurisdiction  in  the  jury  to  entertain  the  question  of  satisfaction? 
You  can  plead  it  an  action  on  the  award.  The  result  of  that  would 
be,  that. wherever  a  portion  of  the  damage  has  been  satisfied,  the  par- 
ties must  come  into  equity. 

W.  P.  Wood.  There  is  no  reported  case  of  partial  satisfaction. 
If  we  appoint  an  arbitrator,  we  admit  the  jurisdiction,  and  therefore 
could  not  plead  the  complete  satisfaction  which  we  allege  to  have 
been  made.  After  the  terms  of  sect.  25,  how  could  we  ever  allege 
there  was  no  jurisdiction  in  the  arbitrator  ?  The  frame  of  the  bill  is 
perfectly  correct  and  apt.  The  case  made  out  is,  that  the  defendant, 
having  entered  into  an  agreement  to  accept  satisfaction,  keeps  back 
from  the  full  performance  of  his  side,  and  does  not  put  us  in  such  a 
position  as  that  we  can  safely  go  before  a  jury. 

[Turner,  V.  C.  Have  you  any  allegation  in  the  bill  that  the 
agreement  was  that  the  receipts  should  be  exchanged?] 

Not  expressly;  but  the  defendant,  having  received  his  part,  is  bound 
not  to  agitate  those  claims  which  he  agreed  to  waive. 

April  1.  Turner,  V.  C,  (after  stating  the  circumstances.)  The 
question  now  is,  whether  the  injunction  ought  to  be  granted  or 
not.  The  case  stated  by  the  bill  is,  in  substance,  this — that  the  de- 
fendant agreed  to  accept  a  plot  of  ground  and  two  quarters'  rent  due 
from  him  to  the  plaintiff,  in  satisfaction  of  the  injury  which  he  has 
sustained  by  the  street  having  been  obstructed  and  narrowed,  and  as  to 
the  obstruction  of  the  light  and  air ;  and  that  the  defendant  has  stood 
by  and  permitted  the  building  to  be  erected  to  its  present  height 
without  raising  any  objection.  After  carefully  considering  the  affida- 
vits on  both  sides,  I  am  of  opinion  that,  subject  to  questions  which 
were  raised  on  the  argument  on  the  part  of  the  defendant  as  to  the 
jurisdiction  of  the  court  on  the  frame  of  the  pleadings,  there  is  a 
sufficient  case  for  the  injunction.  The  questions  which  were  raised 
by  the  defendant  as  to  the  frame  of  the  pleadings  and  the  jurisdiction 
of  the  court  were,  that  the  bill  alleged  that  the  defendant  had  re- 
ceived compensation  for  the  injury  occasioned  by  the  street  having 
been  obstructed  and  narrowed,  and  that  this  allegation  brought  the 
case  directly  within  the  principle  of  Gattke^s  case.  But  although  this 
bill  is  not,  in  this  respect,  so  aptly  framed  as  it  might  have  been,  I 
think,  upon  the  whole,  the  fair  meaning  of  it  is,  not  that  the  agree- 
ment has  been  completed  and  carried  out,  and  the  satisfaction  per- 
fected, but  that  the  defendant  has  received  consideration  for  an  agree- 
ment which  he  refuses  to  perfect;  thus  opening  the  case  for  specific 
performance.  And  although  the  bill  does  not  pray  that  relief,  I  think 
the  facts  are  sufficiently  stated  for  a  decree  to  be  founded  upon  them ; 
and  the  case  being  thus  opened  upon  the  pleadings,  I  am  of  opinion 
that  GcUtke^s  case  does  not  affect  the  present  question.     That  case 
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has  overruled  The  London  and  Northwestern  Railway  Company  v. 
Smithy  and  has  settled,  on  most  satisfactory  grounds,  that  thi^  court 
ought  not  to  interfere  by  injunction  to  restrsun  parties,  who  insist  that 
their  property  has  been  injuriously  affected  within  the  meaning  of 
the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  from  prose- 
cuting their  claims  according  to  the  provisions  of  the  act,  upon  the 
mere  ground  that  the  act  has  not  provided  the  means  of  determining 
the  preliminary  question,  whether  the  property  has  been  injuriously 
affected  or  not ;  but  it  has  settled  no  more.  Whether  the  same  rule 
would  applv  to  a  case  in  which  there  are  several  grounds  of  claim, 
some  of^  which  have  been  satisfied,  remains  yet  to  be  determined ; 
and  not  having  had  the  benefit  of  a  full  argument  upon  that  point,  I 
shall  not  determine  it.  At  all  events,  the  case  does  not  touch  the 
question  of  the  interference  of  this  court  where  there  is  an  original 
equity  affecting  the  claim.  The  case  decides  that  where  there  is  no 
original  eqmty  affecting  the  claim,  the  statute  does  not  create  such 
an  equity ;  but  where  there  is  such  an  original  equity  affecting  the 
claim,  the  statute  does  not,  in  my  opinion,  take  it  away.  Being  of 
opinion  that  the  plaintiff  in  this  case  has  sufficient  grounds  for  con- 
tending that  some  at  least  of  the  claims  of  the  defendant  are  affected 
by  contract  entered  into  before  the  claims  were  advanced,  I  think  that 
this  injunction  must  be  granted.  It  was  urged  by  the  defendant  that 
it  ought  to  be  so  limited  as  to  extend  only  to  the  claim  for  obstruct- 
ing and  narrowing  the  street ;  but  having  regard  to  the  provisions  of 
the  act  as  to  costs,  I  think  it  cannot  be  so  limited.  The  defendant, 
if  he  thinks  it  right  to  prosecute  the  claim  as  to  obstruction  of  light 
and  air  before  the  equity  of  the  present  bill  is  determined,  must  give 
a  fresh  notice  for  the  purpose ;  but,  in  the  mean  time,  I  must  grant 
the  injunction. 

His  honor  stated  at  the  same  time  that  the  granting  of  this  injunc- 
tion was  not  to  prevent  the  defendant  from  giving  such  other  notice 
or  notices  of  claims  for  compensation  as  he  thought  proper ;  the  in- 
junction being  expressly  limited  to  prevent  the  defendant  from  taking 
any  proceedings  under  '<the  said  notices." 


Westwood  v.  Southey.* 

March  6  and  22, 1852. 

Wm  — Vesting. 

A  testator  gave  to  his  son  W.  the  dividends  of  a  sum  of  stock  during  life,  and  after  the  death 
of  the  son  he  gave  the  said  smn  onto  the  children  of  his  said  son. 

Eeldf  that  a  child  who  died  in  the  lifetime  of  W.  took  a  vested  interest  in  the  stock. 

BUlingslaf  y.  WiiUj  3  Atk.  219,  observed  npon. 


1 16  Jur.  400. 
VOL.  X.  21 
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The  same  testator  made  a  similar  devise  for  the  benefit  of  a  daughter  and  of  another  son, 
and  of  their  children,  and  then  directed  that  upon  the  death  of  either  of  his  said  sons  or 
daughter,  without  issue,  then  the  dividends  so  given  to  him,  her,  or  them  so  dying  should 
be  paid  and  payable  to  the  survivors  or  survivor  of  them,  his  said  sons  and  daughter : — 

J9e2cf,  that  the  interest  of  the  child  of  W.  was  divested,  and  that  the  other  son  and  daughter 
took  the  stock. 

John  Westwood  made  his  will,  dated  the  12th  May,  1830,  as  fol- 
lows :  —  After  directing  payments  of  his  debts,  and  giving  certain 
legacies,  he  proceeded  —  "I  give  and  bequeathe  unto  my  said  son 
Henry  Frederick  Westwood  the  dividends,  interest,  and  annual  pro- 
duce to  arise  from  the  sum  of  3000^  new  3^  lO^.  per  cent  bank 
annuities  now  standing  in  my  name  in  the  books  of  the  governor 
and  company  of  the  Bank  of  England,  for  and  during  the  term  of 
his  natural  life ;  and  from  and  immediately  after  his  decease,  I  give 
and  bequeathe  the  said  principal  sum  or  stock  of  3000/.  unto  all  and 
every  the  child  or  children  of  my  said  son  Henry  Frederick  West- 
w^ood,  to  be  equally  divided  between  and  amongst  them,  share  and 
share  alike,  if  more  than  one,  but  if  there  shall  be  but  one  such  child, 
then  the  whole  of  the  said  principal  stock  or  sum  of  3000/.  to  such 
only  child ;  the  same  to  be  paid  or  transferred  to  him,  her,  or  them 
on  their  severally  and  respectively  attaining  the  age  of  twenty-one 
years,  the  interest  and  produce  thereof  to  be  in  the  mean  time  applied 
for  and  towards  their  maintenance  and  education.  I  give  and  be- 
queathe unto  my  daughter,  Eliza  Westwood,  the  interest,  dividends, 
and  produce  to  arise  from  the  like  sum  of  3000/.,  3/.  10^.  per  cent 
bank  annuities,  also  standing  in  my  name  as  aforesaid,  for  and 
during  the  term  of  her  natural  life ;  and  from  and  immediately  after 
her  decease,  I  give  and  bequeathe  the  said  principal  stock  or  sum  of 
3000/.  unto  all  and  every  the  child  or  children  of  my  said  daughter, 
Eliza  Westwood,  to  be  equally  divided  between  and  amongst  them, 
share  and  share  alike,  if  more  than  one ;  but  if  there  shall  be  but  one 
such  child,  then  the  whole  thereof  to  such  only  child ;  the  same  to  be 
paid  or  transferred  to  him,  her,  or  them  on  their  severally  and  respect- 
ively attaining  the  age  of  twenty-one  years,  the  interest  and  produce 
thereof  to  be  applied  in  the  mean  time  for  and  towards  their  mainte- 
nance and  education.  I  give  and  bequeathe  unto  my  son  William 
Westwood  the  interest,  dividends,  and  annual  produce  to  arise  from  the 
like  sum  of  3000/.  new  3/.  10;.  per  cent  annuities,  also  standing  in  my 
name  as  aforesaid,  for  and  during  the  term  of  his  natural  life ;  and 
from  and  immediately  after  his  decease,  I  give  and  bequeathe  the  said 
principal  stock  or  sum  of  3000/.  unto  all  and  every  the  child  and  chil- 
dren of  my  said  son  William  Westwood,  to  be  equally  divided  be- 
tween and  amongst  them,  if  more  than  one,  shai-e  and  share  alike ; 
but  if  there  shall  be  but  one  such  child,  then  t^c  whole  thereof  to 
such  only  child ;  the  same  to  be  paid  or  transferred  to  him,  her,  or 
them  on  their  severally  and  respectively  attaining  the  age  of  twenty- 
one  years,  the  interest  and  produce  to  be  in  the  mean  time  applied  for 
and  towards  their  maintenance  and  education.  And  it  is  my  will, 
that  the  interest,  dividends,  and  produce  of  the  said  three  several 
principal  stocks  or  sums  of  3000/.,  so  given  to  my  said  sons  and 
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daughter  as  aforesaid,  shall  begin  and  be  made  at  the  end  of  six 
months  next  after  my  decease,  provided  they  shall  Uien  have  attained 
the  age  of  twenty-one  years;  but,  in  case  of  their  not  then  being  of 
that  age,  it  is  my  will  and  intention  that  the  said  interest,  dividends, 
and  annual  produce  shall  and  may  in  the  mean  time  be  applied  in 
and  towards  the  respective  maintenance  and  education  in  such 
manner  as  my  executors  shall,  in  their  discretion,  think  fit;  and  upon 
the  death  of  either  of  my  said  sons  or  daughter  without  issue,  then  I 
direct  that  the  interest,  dividends,  and  produce  as  aforesaid  given  and 
bequeathed  to  him,  her,  or  them  so  dying  shall  be  paid  and  payable 
to  the  survivors  or  survivor  of  them,  my  said  sons  and  daughter,  in 
equal  shares  and  proportions.  I  give  and  bequeathe  unto  my  sister 
Elizabeth  Westwood  the  sum  of  10/.,  and  to  my  sister  Esther 
Thomas  the  sum  of  10/.,  to  and  for  their  own  several  and  respective 
use  and  benefit ;  and,  as  to  all  the  rest,  residue,  and  remainder  of  my 
property  in  the  funds,  and  all  other  my  estate  and  effects,  whatso- 
ever and  wheresoever,  and  of  what  nature  or  kind  soever,  I  give  and 
bequeathe  the  same,  and  every  part  thereof,  unto  my  said  daughter 
and  my  said  youngest  son,  WilUam  Westwood."  The  testator  died 
on  the  3d  May,  1833.  William  Westwood  attained  the  age  of 
twenty-one,  and  died,  having  had  one  child  only,  who  died  an  infant, 
in  his  lifetime.  Sophia  Westwood,  his  widow  and  executrix,  proved 
his  will,  and  administered  to  the  estate  of  the  infant  child.  A  suit 
having  been  instituted  for  the  administration  of  the  estate  of  William 
Westwood,  and  a  sum  of  money,  on  account  of  the  3000/.  given  to 
him  for  life,  having  been  paid  into  court,  Sophia  Westwood  now  pre- 
sented her  petition  for  payment  of  it  to  her ;  and,  at  the  same  time, 
Henry  Frederick  Westwood  and  the  husband  of  Eliza  Westwood 
presented  their  petition  for  payment  to  them. 

Malins  and  Welford,  for  Sophia  Westwood.  This  is  a  simple  gift 
for  life,  with  remainders  over  to  the  children  vested,  but  postponed 
till  they  come  of  age.  The  words  "  dying  without  issue  "  contain 
either  a  general  restriction,  in  which  case  it  would  be  too  remote,  or 
else  must  apply  to  the  period  of  death;  and  if  the  vesting  is  post- 
poned till  that  time,  it  will  be  most  inconvenient,  as  it  will  be  uncer- 
tain who  is  to  take.  We  contend  that  it  is  only  to  go  over  in  case 
there  has  never  been  any  child  capable  of  taking.  HaUifax  v.  Wilson^ 
16  Ves.  168 ;  Jones  v.  Jones^  13  Sim.  561 ;  Doe  v.  Dewsbury^  8  M.  & 
W.  127,  where  "  without  leaving  issue  "  was  held  to  mean  "  without 
having  issue."  This  is  a  simple  gift  to  William  Westwood  for  life, 
and  after  his  death  to  his  children.  Re  Bart/iolomeWy  1  Mac.  &  6. 
354 ;  13  Jur.  380.  There  is  no  gift  of  the  capital,  and  it  was  contem- 
plated that  the  life  interest  alone  would  go  over.  A  similar  case  has 
just  been  argued  before  Parker,  V.  C.  (Since  decided.  Tribe  v.  New- 
land,  16  Jut.  286 ;  s.  c.  9  Eng.  Rep.  200.) 

Wigram  and  Fabery  for  the  other  two  petitioners.  In  all  the  cases 
cited,  except  Re  Bartfiolomem,  it  has  been  held,  that  a  sum  intended 
as  a  portion,  vested  at  twenty-one  only.     Wms.  Exors.  989.     This  is 
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a  gift  of  the  principal  only.  BUlingsley  v.  TFi/fe,  3  Atk.  219 ;  Hughes 
V.  Sayer^  1  k  Wms.  684 ;  B/melagh  v.  Ranelagh^  2  My.  &  K.  441  ; 
Massey  v.  Hudson^  2  Mer.  180.  (The  other  arguments  used  are  fully 
referred  to  in  the  judgment.) 

Welford^  in  reply. 

KiNDERSLEY,  V.  C.  The  question  upon  these  two  petitions  turns 
upon  the  construction  of  the  will  of  John  Westwood.  At  the  date 
of  his  will  he  had  three  children,  as  appears  by  his  will,  all  of  whom 
appear  to  have  been  under  age  at  the  time  when  he  made  his  will  — 
Henry  Frederick,  Eliza,  and  William ;  and  the  question  turns  upon 
the  gift  of  a  legacy  of  3000^  stock  for  the  benefit  of  William's  child- 
ren ;  and  as  similar  legacies  were  given  for  the  benefit  of  the  other 
children,  and  as  one  of  the  clauses  in  the  will  relates  to  the  three  lega- 
cies, it  is  necessary  to  consider  the  gifts  of  all  three  legacies.  After 
giving  certain  specific  property  to  the  eldest  son,  not  at  all  now  in 
question,  the  testator  proceeds  to  give  in  these  terms  :-^'<  I  give  and 
bequeathe,"  &c.  A  similar  legacy  of  3000/.  stock  is  given  in  precisely 
the  same  terms,  for  the  benefit  of  Eliza  Westwood  and  her  child- 
ren ;  and  a  third  legacy  of  the  same  amount  of  stock  is  also  given, 
in  precisely  the  same  terms,  for  the  benefit  of  William  Westwood 
and  his  children.  In  each  case  it  is  a  specific  legacy ;  for  the  testa- 
tor points  to  its  being  a  ^^  sum  of  3000/.,  ZL  5s.  per  cent  bank  annui- 
ties, now  standing  in  my  name  in  the  books  of  the  governor  and 
company  of  the  Bank  of  England."  So  far,  therefore,  there  is  not 
very  much  doubt  about  the  construction ;  but,  after  giving  the  three 
legacies,  the  testator  proceeds  thus,  — •  he  first  directs  what  is  not  ma- 
terial to  this  question,  that  the  interest  and  dividends  of  each  of  these 
sums  of  stock  should  begin  to  be  paid  at  the  end  of  six  months,  if 
the  legatees  had  then  attained  the  age  of  twenty-one.  But  then 
comes  the  clause  which  creates  a  limitation  over  in  a  certain  event, 
which  it  is  very  material  to  consider :  ^'  And,  upon  the  death  of  either, 
then  I  direct,"  &c  He  then  gives  two  small  legacies  to  other  per- 
sons, and  then  gives  the  residue  to  his  daughter  and  youngest  son, 
William.  Now,  the  points  upon  which  the  question  turns  are  these : 
they  relate,  at  present,  entirely  to  the  legacy  given  for  the  benefit 
of  William  and  his  children.  He  attained  twenty-one,  and  had  one 
child  ;  that  child  died  in  early  infancy,  without  leaving  any  issue,  in 
the  lifetime  of  William ;  then  William  diied,  having  no  issue  living 
at  his  death.  In  that  state  of  circumstances,  the  representative  of 
the  child  of  William  claims  to  have  the  legacy,  as  having  become 
vested,  and  not  devested.  On  the  other  hand,  the  two  children,  Henry 
Frederick  and  Eliza,  who  survived  William,  claim  it  by  virtue  of  the 
gift  over.  There  is  a  third  alternative  which  might  be  contended 
lor,  but  which  has  not  been  contended  for  upon  this  petition,  al- 
though the  parties  are  before  me,  namely, — whether  the  residuary  lega- 
tees are  not  entitled  ;  whether  the  gift  to  the  children  gave  no  vested 
interest  to  the  child  of  William,  and  the  gift  over  is  void,  and  there- 
fore no  gift  at  all  after  the  death  of  William.     That  has  not  been 
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argued ;  still  it  is  a  possible  construction  of  the  will.  Now,  in  order 
to  determine  the  questions  arising  upon  this  will  and  this  state  of 
facts,  the  matter  divides  itself  into  the  consideration  of  two  points ; 
the  first  is,  whether,  under  the  prior  gift,  the  child  of  William  took 
any  vested  interest  at  all ;  and  if  it  did  not,  it  is  not  necessary  to 
consider  what  is  the  effect  of  the  ulterior  clause  —  the  ulterior  limit- 
ation over — upon  the  interest  of  that  child;  but  if  the  child  of 
William  did  take  a  vested  interest  under  that  prior  gift,  then  it 
becomes  material  to  consider  the  second  point,  which  is,  what  is  the 
effect  of  the  gift  over  in  the  event  that  has  happened,  of  William  dy- 
ing without  having  left  any  issue  living  at  bis  death  ? 

Now,  with  respect  to  the  first  point,  as  to  whether  the  child  of  Wil- 
liam took  a  vested  interest  or  not,  it  has  been  contended  that  in  this 
case  there  is  no  gift  of  the  corpus  of  the  legacy  of  stock  until  the  death 
of  William ;  that  the  gift  to  William  is  qnly  of  the  dividends ;  Etnd 
that  the  gift  to  the  children  being  to  taWofiect  after  the  death  of 
William,  and  it  being  first  the  gift  of  the  principal,  it  is  contended  that 
the  child  did  not  take  a  vested  interest ;  and  the  cases  of  BcUs/ord  v. 
Kebbellj  3  Ves.  362,  and  BiUingsley  v.  Wills,  3  Atk.  219,  which  are 
two  common  vouchees  upon  cases  of  this  kind,  have  been  relied  upon. 
Batsford  v.  Kebbeli  was  this  case :  —  The  testatrix  gave  Robert  End- 
ley  the  dividends  of  500/.,  ZL  per  cent,  annuities,  until  he  should  arrive 
at  the  age  of  thirty-two  years,  at  which  time  she  directed  the  execu- 
tors to  transfer  to  him  the  principal  for  his  own  use.  The  question 
was,  as  Robert  Endley  died  before  he  attained  the  age  of  thirty-two 
years,  whether  he  had  a  vested  interest  in  the  stock ;  and  the  court 
decided  that  he  had  not ;  and  most  justly  and  reasonably,  because 
the  court  saw,  that,  upon  the  true  construction  of  that  will,  the  testa- 
trix did  not  mean  Robert  Endley  to  take  any  thing  but  the  dividends 
unless  he  attained  the  age  of  thirty-two  years ;  and  the  Lord  Chan- 
cellor pointed  out  the  distinction  between  the  gift  of  the  dividends 
and  the  gift  of  the  principal.  He  says,  "  The  testatrix  meant  to  give 
the  dividends,  whether  he  attained  the  age  of  thirty-two  or  not,  as 
long  as  he  lived,  but  did  not  mean  to  give  the  principal,  which  is  a 
distinct  gift,  unless  he  attained  the  age  of  thirty-two  years ; "  and 
therefore  the  court  determined  that  Robert  Endley  did  not  take  a 
vested  interest  The  case  of  BiUingsley  v.  Wills,  3  Atk.  219,  is  a  case 
a  little  more  complicated,  but  still  the  principle  of  it  is  easily  to  be 
perceived.  The  gift  was  in  this  form :  —  ( His  honor  read  it)  At  the 
time  the  testator  made  his  will,  Capel  BiUingsley  had  three  children 
—  a  son  and  two  daughters.  Lord  Hardwicke  saw  clearly  that  no 
child  could  possibly  have  a  vested  interest  till  the  death  of  Capel 
BiUingsley,  because  it  was  first  of  all  the  eldest  son  who  was  to  be 
excluded ;  and  if  there  should  be  no  sons,  but  only  daughters,  then  the 
eldest  daughter  was  to  be  excluded.  Moreover  there  was  this  clause : 
'^  But  no  elder  son,  in  case  there  shall  be  more  than  one  son,  nor  any 
elder  daughter,  if  there  be  any  younger  daughter  of  Capel  BiUingsley 
living  at  his  decease,  shaU  have  any  share  or  interest  in  the  1500/." 
Lord  Hardwicke  said,  these  words  "  Uving  at  his  decease  "  applied 
not  only  to  the  passage  "  if  there  be  any  daughter,"  but  also  to  the 
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?assage  "  if  there  be  only  sons,"  if  there  be  more  than  one  son. 
'herefore  it  comes  to  this  —  that  it  was  a  limitation  over  to  persons 
as  to  whom  it  could  only  be  ascertained  who  would  answer  the  de- 
scription at  the  death  of  Capel  Billingsley ;  ex  necessitate,  it  was  not 
a  vested  interest  at  the  death  of  Capel  Billingsley.  Now,  these  two 
cases  have  been  often  supposed  to  establish  this  proposition,  which  I 
dm  satisfied  they  were  never  meant  to  establish,  and  have  not  been 
held  to  establish,  namely,  that  merely  because  the  dividends  of  a  sum 
of  stock  are  given  in  the  first  instance  to  A  for  life,  and  then  after- 
wards there  is  a  gift  of  a  capital  of  that  stock  over  to  one  of  his 
children,  that  is  a  vested  interest;  but  it  is  not  a  vested  interest, 
because  there  is  a  difference  between  the  gift  of  the  principal  and  the 
gift  of  the  dividends.  That  is  not  the  principle  established  by  those 
cases ;  and  to  show  that  it  is  not,  I  would  refer  to  a  case  which  was 
not  cited  in  the  argument,  but  which  is  an  important  case,  or  rather 
two  cases  of  the  same  name — Chaffers  v.  Abellj  both  of  which  are 
reported  in  3  Jur.  577.  The  two  cases  relate  to  two  different  wills, 
and  therefore  were  evidently  two  causes,  though  there  seem  to  have 
been  two  parties  of  the  same  name.  In  the  first  case  I  read  the  mar- 
ginal summary' — <^A  testator  bequeathed  a  certain  sum  of  stock  (that 
is,  an  aggregate  sum  of  stock  — a  large  sum)  to  trustees,  to  pay  40/. 
per  annum  to  his  daughter  for  life,"  (not  even  the  dividends  of  any 

!|;overnment  stock,)  '<  and  after  her  decease,  to  pay,  assign,  and  trans- 
er  the  sum  of  10,000/.  stock  equally  among  all  and  every  the  child 
and  children  of  his  daughter,  share  and  share  alike,  to  be  paid  and 
transferred  to  them  when  and  as  soon  as  the  youngest  should  attain 
his  or  her  age  of  twenty-one.  At  the  death  of  the  testator  the 
daughter  had  four  children,  one  of  whom  died  before  the  youngest 
attained  twenty-one ;  the  youngest  only  survived  the  daughter,  yet 
it  was  held  that  the  four  children  took  a  vested  interest  in  the  stock." 
Now,  it  might  have  been  equally  contended  there  that  there  was  no 
gift  of  the  principal  until  the  death  of  the  daughter ;  and  not  only 
so,  but  there  was  actually  no  intermediate  gift  of  the  dividends  of 
that  sum  of  stock,  which  was  given  to  the  children ;  it  was  only  a 
direction,  out  of  an  aggregate  sum  of  stock  —  out  of  the  dividends  — 
to  pay  40/.  a  year  to  the  daughter ;  and  yet  the  court  held  that  it  was 
a  vested  interest  in  the  children.  In  that  case,  it  is  true,  there  was  the 
gift  of  an  aggregate  sum  of  stock  to  the  trustees,  in  the  first  instance ; 
but  in  the  next  case  of  Chaffers  v.  AbeU,  3  Jur.  578,  there  was  no 
gift  to  trustees  at  aU,  and  therefore  it  is  extremely  like  the  case  before 
me.  Ann  Page,  by  her  will,  gave  to  her  sister,  Mary  Abell,  the  in- 
terest of  500/.,  5/.  per  cent  navy  stock,  standing  in  the  name  of  the 
testatrix  *'  in  the  books  of  the  governor  and  company  of  the  Bank  of 
England "-— exactly,  so  far,  like  the  case  before  me  — "to  her  own 
separate  use,  and  not  subject  to  the  control  of  her  present  or  future 
husband ;  and  at  her  death,  the  said  500/.  to  be  divided  between  her 
children,  share  and  share  alike." 

Now,  it  is  impossible  to  conceive  a  case  more  exactly  on  all  fours 
with  the  case  now  before  us.  It  was  a  gift  not  to  trustees  at  all,  but 
a  gift  to  the  sister  during  her  life,  of  the  dividends  of  a  specific  sum 
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of  stock,  mentioned  to  be  stock  standing  in  the  name  of  the  testatrix 
only,  without  any  gift  of  the  principal ;  and  after  her  death,  the  said 
principal  sum  of  stock  was  given  over  to  her  three  children.  The 
sister  had  three  children  at  the  death  of  the  testatrix,  but  only  one 
survived  her;  and  it  was  held  that  the  three  children  took  vested 
interests.  Now,  it  seldom  happens  that  a  case  is  found  more  exactly 
on  all  fours  with  the  case  under  consideration ;  but  even  if  it  were 
not  here  the  case,  I  have  no  hesitation  in  saying  that  the  cases  of 
Batsford  v.  KebbeU  and  BiUingsley  v.  WilUs  have  been  repeatedly 
misrepresented,  as  determining  this  as  an  abstract  proposition — that 
in  all  cases  where  there  is  only  a  gift  of  the  dividends  in  the  first 
instance  to  A,  for  life,  and  then  a  gift  over,  after  the  death  of  the 
tenant  for  life,  of  the  corpus  of  the  stock— 'in  all  cases,  under  all  cir- 
cumstances, the  effect  is  to  make  the  gift  over  a  contingent  and  not 
a  vested  interest.  I  am  therefore  of  opinion  that  the  chud  of  William 
on  its  birth  took  a  vested  interest  in  the  stock.  And  I  may  here 
observe  that  the  gift  is  to  the  children ;  and  then  there  is  another 
clause  directing  the  time  of  payment  to  be  at  the  age  of  twenty-one, 
which,  in  the  ordinary  way,  makes  it  a  vested  gift;  and  there  is  the 
direction  also  with  regard  to  the  application  of  the  interest  and  divi- 
dends, which  is  not  material  to  the  present  question.  Then  assuming 
that  I  am  right  in  saying  that  the  child  of  William  took  a  vested 
interest  at  its  birth,  the  next  point  for  consideration  is,  what  is  the 
effect  of  the  limitation  over  upon  the  death  of  William  without 
issue  ?  Does  that  clause  divest  the  interest  that  was  vested  in  the 
children,  or  what  is  the  effect  of  it  ?  Now,  of  course,  with  respect 
to  the  words  "  on  the  death  of  either  without  issue,"  these  words 
"  dyin  g  without  issue  "  are  in  themselves  capable  of  three  different 
constructions :  the  first  is  an  indefinite  failure  of  issue — failure  of 
issue  generally  ;  the  second  is  "dying  without  such  issue" — that  is, 
the  class  of  issue  before  mentioned,  by  interpolating  the  word 
"such;"  and  the  third  is,  without  issue  living  at  the  death  of  the 
person  mentioned,  the  person  dying:  and  upon  the  first  construction, 
if  that  were  the  right  one,  if  it  meant  an  indefinite  failure  of  issue, 
the  gift  over,  of  course,  would  be  void.  The  gift  over  can  only  be 
made  valid  by  assuming  that  the  "  dying  without  issue"  means  either 
dying  without  "such"  issue,  or  "  dying  without  issue  living  at  the 
death  of  the  party."  That  is  the  only  way,  by  one  or  the  other  of 
these  two  constructions,  that  the  gift  over  can  be  made  valid  at  all ; 
and  I  need  not  say  that  the  court  will  always,  if  it  can,  lean  to  that 
construction  which  will  make  the  gift  over — which  will  make,  in 
short,  every  part  of  the  will — effective,  if  it  can  do  so  without  vio- 
lence.  Does  it,  then,  here  mean  "  dying  without  such  issue  "  —  that 
is,  am  I  to  interpolate  the  word  "  such,"  or  does  it  mean  dying  with- 
out issue  living  at  the  death?  Now,  in  order  to  give  the  just  inter- 
pretation to  this  clause,  we  must  have  regard  to  the  fact,  that  the 
limitation  over  applies  not  merely  to  the  particular  legacy  given  for 
the  benefit  of  William  and  his  children,  but  that  the  clause  is  applica- 
ble to  legacies  given  to  all  the  three  children,  including  William ;  and 
the  language  is  this  — "  On  the  death  of  either  of  my  said  sons  or 
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daughter"  (there  being  three  of  them  at  the  date  of  the  will)  "with- 
out issue,  then  I  direct  that  the  interest,  dividends,  and  produce  as 
aforesaid  given  and  bequeathed  to  him,  her,  or  them  so  dying,  shall 
be  paid  and  payable  to  the  survivors  and  survivor  of  them,  ray  said 
sons  and  daughter,  in  equal  shares  and  proportions."  So,  upon  the 
death  of  either  without  issue,  the  gift  over  is  of  the  interest  and  divi- 
dends to  be  paid  and  payable  to  the  survivors  and  survivor  of  the 
other  two;  that  is,  to  such  one  or  two  of  the  others  that  shall  sur- 
vive the  party  dying  without  issue.  Now  it  may  be  stated  to  be  a 
general  nile — I  do  not  say  without  exceptions,  arising  out  of  a  differ- 
ent context,  but  as  a  general  and  primd  facie  rule — where  there  is  a 
gift  over  to  the  survivors  or  survivor  of  several  persons,  after  the 
death  of  one  of  them  without  issue,  the  words  "  without  issue  "  are 
construed  to  mean,  without  leaving  issue  living  at  the  death.  That 
may  be  stated  as  the  general  primdfade  rule.  For  the  purpose  of 
showing  that  it  is  the  rule,  I  refer  to  Ranelagh  v.  RcmelagJij  2  My.  & 
K.  441,  first  decided  by  Sir  J.  Leach,  and  afterwards,  upon  appeal, 
by  the  Lord  Chancellor,  in  which  Sir  J,  Leach  says,  "  I  adopt  the 
language  of  Sir  W.  Grant,  in  Massey  v.  Hudson^  2  Mer.  180,  and  I 
take  the  rule  to  be,  that,  primd  faciei  a  bequest  over  to  the  survivors 
and  survivor  of  two  or  more  persons,  after  the  death  of  one  without 
issue,  affords  a  presumption  that  an  indefinite  failure  of  issue  could 
not  be  in  the  testator's  contemplation.  In  that  case.  Sir  W.  Grant 
considered,  therefore,  that  the  presumption  was  repelled;  conse- 
quently the  limitation  over  was  to  the  survivor,  and  his  or  her  exe- 
cutors, administrators,  and  assigns ;  and  the  testator,  therefore,  had 
not  solely  in  view  the  personal  enjoyment  of  the  survivor.  In  the 
case  of  Kcmelagh  v.  Ranelagh  there  is  no  circumstance  to  repel  the 
presumption ;  on  the  contrary,  the  presumption  is  fortified  by  the  fact 
that  the  legacies  are  in  the  &rst  instance  given  for  life  only,  as  here, 
and  the  limitation  over  is  on  the  determination  of  the  life  estate,  to 
which  determination  the  survivorship  must  refpr.  If  this  plain  rule 
is  adhered  to,  there  will  be  no  confusion  in  the  subsequent  cases." 
Now,  in  this  case  there  is  no  larger  interest  given  to  William  than 
for  his  life ;  the  limitation  over  is,  in  case  he  dies  without  issue,  to 
the  survivors ;  and  it  is  a  direction  to  pay  the  dividends,  interest,  and 
jMToduce  to  the  survivors  or  survivor,  sons  and  daughters  of  the  testa- 
tor, in  equal  shares  and  proportions.  There  is  mention,  as  there  was 
in  Massey  v.  Hudson^  of  executors,  administrators,  and  assigns ;  and, 
moreover,  it  is  not  a  simple  gift  of  the  stock,  but  it  is  a  positive  di- 
rection to  pay  the  interest  and  dividends  of  the  stock  to  the  survivors 
or  survivor  of  them.  Now  the  words  "  survivors  or  survivor  "  clearly 
must  be  used  in  their  natural  sense ;  that  is,  such  one  of  them  (or 
both  of  them,  if  both  survive)  as  shall  be  living  at  the  death  of  Wil- 
liam. That  must  be  the  meaning  of  it,  because,  if  it  meant  "  the 
other  of  them,"  why  say  "  the  survivors  or  survivor  ?  "  He  knew  how 
many  of  them  there  were,  —  they  were  his  own  children.  He  speaks 
of  them  nominatim^  —  "  his  eldest  son,  his  daughter,  and  his  youngest 
son."  He  says,  if  either  of  them  die  without  issue,  then  pay  the  divi- 
dends of  the  stock  to  the  survivors  or  survivor;  if  both  of  the  others 
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survived  that  one,  then  pay  the  dividends  of  that  stock  to  those  two 
in  equal  shares ;  if  only  one  of  them  sundved  the  party  dying,  then 
pay  the  dividends  of  the  stock  to  that  one,  —  showing  as  clearly  as 
possible  an  intention  of  conferring  a  personal  benefit  on  the  survivors 
or  survivor.  I  am  of  opinion,  therefore,  that  the  limitation  over,  upon 
the  death  of  any  one  of  them  without  issue,  is  to  be  construed,  in  that 
case,  on  the  death  of  any  one  of  them  without  leaving  issue  living  at 
the  death.  Now,  having  got  thus  far,  and  considering  that  I  have  to 
interpret  this  will  in  the  same  manner  as  if  the  testator  had  used 
these  words,  —  that  is,  on  the  death  of  any  one  of  them  without  issue 
living  at  his  death,  then  pay  the  dividends  to  the  survivors  or  surviv- 
or,—  the  question  is,  how  does  that  apply  to  the  children  in  the  first 
instance  ?  It  is  perfectly  true,  that  where  a  legacy  is  given  to  one 
for  life,  and  after  his  death  to  his  children,  with  a  gift  over,  if  he  dies 
without  issue,  and  there  is  nothing  to  restrict  the  dying  without  issue 
to  '^  issue  living  at  his  death,"  it  has  been  held  that  the  words  ^^  without 
issue  "  shall  be  limited  to  the  class  of  issue  before  mentioned,  that  is, 
the  children  to  whom  the  first  gift  is  made,  as  if  the  words  had  been 
^  such  issue ; "  and  that  has  been  argued  at  the  bar,  and  very  tersely 
and  correctly  stated  to  be  the  rule.  But  what  is  the  ground  on  which 
the  court  has  felt  it  could  be  justified  in  using  that  violence  to  the 
words,  and  interpolating  the  words  "  such  ? "  Why,  the  ground  is 
this,  —  that  as  there  is  nothing  to  restrict  "dying  without  issue"  to 
*' dying  without  leaving  issue  living  at  the  death,"  the  limitation 
would  be  void  if  it  were  not  for  the  interpretation  which  is  applied  to 
it ;  it  means  the  particular  issue  before  mentioned.  This  is  commonly 
called  the  referential  construction,  that  is,  you  refer  the  language  of 
the  gift  over  to  the  language  of  the  prior  gift,  in  order  to  limit  the 
general  term  "  issue  "  to  the  particular  class  of  issue  mentioned  in 
the  prior  gift ;  but,  as  I  have  said,  the  reason  is,  because  the  gift  over 
would  be  void  if  you  did  not  do  that  But  where  the  dying  without 
issue  is  in  express  terms,  or,  as  in  this  case,  by  the  proper  construc- 
tion of  the  win,  limited  to  dying  without  leaving  issue  living  at  the 
death,  no  reason  then  exists  for  interpolating  the  word  "  such."  The 
limitation  over  is  valid,  without  the  necessity  of  resorting  to  that  ex- 
pedient of  doing  violence  to  the  words ;  and  I  am  not  aware  of  any 
case  in  which  a  legacy  being  given  to  one  for  life,  and  after  his  death 
to  his  children,  with  limitation  over,  if  he  dies  without  leaving  issue 
living  at  the  time  of  his  death,  the  word  "issue"  has  been  restricted 
to  the  children,  as  if  the  words  "  such  issue "  had  been  used  by  the 
testator.  I  believe  no  case  can  be  found  in  which  a  construction  of 
that  sort  has  been  placed  in  the  way  I  have  mentioned ;  indeed,  such 
a  construction  might  entirely  defeat  the  testator's  intention,  for  if  the 
words  were  construed  to  mean,  if  he  dies  without  "  such  "  issue,  that 
is,  without  leaving  children  only,  see  what  might  happen ;  he  might 
have  a  single  child,  attain  twenty-one,  marry,  and  leave  a  family,  and 
die  before  the  tenant  for  Ufe,  and  then  that  child  and  the  issue  of 
that  child  would  be  entirely  excluded,  because  the  tenant  for  life 
would  have  died  without  "such  issue,"  that  is,  without  children 
living  at  his  death.     Upon  the  whole  case,  therefore,  I  am  of  opinion 
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that  the  child  of  William  Westwood  took  a  vested  interest  in  the 
3000/.  stock,  but  t^^at;  vigsted  interest  was  liable  to  be  divested  by  the 
death  of  Willi arqj»  Westwood  without  leaving  issue  living  at  his 
death;  and  tWi  event  having  happened,  the  gift  over  takes  effect. 
Now,  I  may  observe,  with  reference  to  the  construction  that  I  have 
put  upon  this  will,  that,  in  the  first  place,  it  does  no  violence  to  any 
one  single  clause  in  the  will ;  it  does  not  interpolate  a  single  word 
into  the  will ;  it  does  not  refuse  its  full  operation  to  any  single  word 
used  by  the  testator,  and  gives  to  every  word  the  primary  and  natural 
and  legitimate  signification,  without  any  distortion  whatever;  and, 
moreover,  the  interpretation  I  have  given  to  this  will  would,  not  only 
in  the  event  that  has  happened,  but  in  any  event  that  can  happen,  be 
far  mose  in  accordance  with  what  one  may  fairly  suppose  to  be  the 
general  intention  of  the  testator,  than  any  other  construction  that 
can  be  put  upon  the  words.  These  reasons  alone,  I  apprehend,  would 
be  sufficient  to  recommend  this  construction  to  the  consideration  of 
the  court ;  but  I  think  it  is  not  only  so  recommended,  but  that  it  is 
entirely  in  accordance  with  the  cases  that  have  been  decided.  There- 
fore the  declaration  will  be  to  the  effect  that  the  two  children  who 
survived,  —  that  is,  the  eldest. son  and  daughter  of  the  testator,  —  are 
entitled  to  the  stock  which  now  represents  the  legacy  in  question ; 
that  is  tp  say,  in  the  two  petitions  I  will  make  one  order,  granting 
the  prayer  of  the  petition  of  the  surviving  son  and  daughter  of  the 
testator. 

This  case  was  afterwards  carried,  by  appeal,  before  the  Lords  Jus- 
tices, and,  after  argument,  was  compromised ;  Sir  J.  L.  Knight  Bruce 
observing,  in  the  course  of  the  discussion,  that  it  was  a  case  of  ex** 
ceedingly  difficult  construction. 


OsTELL  V.  Lepage.^ 

December  5, 1851. 

Plea — Pending'  Suit  in  Foreign  Court. 

T.  O.,  who  carried  on  the  business  of  a  bookseller  in  Calcutta,  in  1838  came  to  England, 
leaving  the  defendant  to  manage  the  Calcutta  business  as  his  accent.  T.  0.  commenced 
business  in  England  on  his  own  account,  and  in  1840  he  admitted  the  defendant  into  part- 
nership with  him  in  the  Calcutta  business  only.  In  November,  1841,  T.  O.  died  intestate, 
and  thercbv  the  partnership  between  him  and  the  defendant  was  dissolved.  The  plaintiff 
became  the  administratrix  of  T.  0.,  and  in  that  character  carried  on  the  English  busmcss  for 
the  benefit  of  the  intestate's  estate.  The  defendant  carried  on  the  Calcutta  business,  with 
the  intestate's  estate  still  remaining  in  it  In  December,  1842,  the  plaintiff,  as  sach  ad- 
ministratrix, entered  into  partnership  with  the  defendant  both  in  the  business  in  Calcutta 
and  also  in  England,  to  continue  till  June,  1845.  In  1848  the  plaintiff  filed  a  bill  in 
Calcutta,  by  her  agent  there,  who  had  taken  out  administration  to  the  intestate  there, 
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wajing  that  an  accoant  might  be  taken  of  the  transactions  of  the  first  partnership  between 
T.  O.  and  the  defendant,  and  also  of  the  subseqaent  partnership  between  the  plaintiff  and 
the  defendant,  and  that  snch  partnership  might  be  dissolved ;  and  that  it  mif^ht  be  declared 
that  the  former  partnership  hiid  been  dissolved  in  1841,  and  that  an  accoant  might  be  token 
of  what  had  been  collected  and  paid  by  the  defendant  and  both  firms  of  the  debts  due  to 
the  intestate  before  the  first  partnership,  and  of  what  was  then  due  to  the  intestate's  cstato 
from  both  firms ;  and  that  tne  defendant  might  be  decreed  to  pay  all  balances  fonnd  duo 
from  him  on  such  accounts,  the  plaintiff  offering  to  pay  what  might  be  found  due  to  tho 
•  defendant  on  such  accounts,  as  tar  as  T.  O/s  assets  would  extend ;  and  for  an  injunction 
and  receiver.  The  defendant  appeared  to  and  answered  such  bill,  and  a  decree  was 
mode  in  that  suit  on  the  8th  February,  1841.  Before  his  answer  was  filed,  the  defendant 
quitted  India,  and  came  to  England,  where  he  still  resided.  The  answer  was  excepted  to, 
and  adjudged  insufficient ;  and  in  February,  1851,  the  bill  was  taken  pro  con/esso;  out  this 
decree  comd  not  be  prosecuted,  by  reason  of  the  defendant's  absence  from  India.  Tho 
plaintiff  thereupon  filed  the  present  bill  in  England  against  the  defendant,  which  stated 
the  above  facts,  and  prayed  in  the  main  the  same  relief  as  the  bill  in  the  Indian  suit.  Tho 
defendant  pleaded  the  proceedings  in  the  suit  in  India  in  bar  to  the  English  suit :  — 

Bidd^  that  the  decree  in  the  Indian  suit  was  not  such  a  final  decree  as  would  support  die 
plea,  and  that  it  could  not  be  sustained  as  a  plea  of  a  pending  suit  for  the  same  matter ; 
and  the  plea  was  overruled,  with  cost& 

Semble^  that  a  plea  of  a  pending  suit  in  a  foreign  jurisdiction  can  seldom  be  a  bar  to  a  suit 
in  England. 

SembUy  also,  that  the  proper  course  —  if  there  be  a  final  decree  in  a  foreign  snit  for  the  same 
matters — is  to  apply  to  stay  proceedings  in  the  English  suit. 

This  case  came  on  to  be  heard  upon  a  plea  to  the  plaintiff's 
bill.  The  bill  stated  that  Thomas  Ostell,  for  many  years  before  and 
up  to  "the  end  of  June,  1840,  carried  on  the  business  of  a  bookseller 
at  Calcutta,  in  the  East  Indies,  and  that  in  1838  he  came  to  reside 
in  England,  and  traded  here  as  a  bookseller,  continuing,  however,  to 
carry  on  the  business  in  Calcutta,  under  the  management  of  the  de- 
fendant, Lepage,  who,  in  June,  1840,  entered  into  partnership  with 
Ostell  in  the  Calcutta  business,  under  the  style  of  Ostell  &  Lepage, 
as  from  the  30th  June,  1840,  upon  certain  specified  terms,  but  without 
any  written  articles  of  partnership.  In  November,  1841,  this  partner- 
ship was  dissolved  by  the  death  of  Ostell,  who  died  intestate,  and  the 
present  plaintiff,  Margaret  Ostell,  had  become  his  administratrix. 
Ostell  had  carried  on  the  English  business  on  his  own  account ;  and 
after  his  death  the  defendant  carried  on  the  business  in  Calcutta,  as 
the  bill  alleged,  for  the  joint  and  equal  benefit  of  himself  and  the  es- 
tate of  the  intestate ;  and  the  plaintiff,  as  such  administratrix,  carried 
on  the  business  in  London  for  the  benefit  of  the  intestate's  estate.  In 
December,  1842,  the  plaintiff,  as  such  administratrix,  entered  into 
partnership  with  the  defendant  in  both  the  business  in  Calcutta  and 
also  in  London,  to  continue  until  the  30th  June,  1845,  upon  the 
terms  contained  in  certain  articles  of  partnership,  dated  the  31st  De- 
cember, 1842,  one  of  which  was  that  a  sum  of  5016/.  10s.  ^d.  should 
be  paid  out  of  the  assets  of  the  former  partnership  to  the  estate  of 
the  intestate.  The  biU  alleged  that  the  new  partnership  had,  in  fact, 
continued  beyond  the  date  agreed  upon,  and  till  the  present  time,  and 
that  no  proper  accounts  had  ever  been  given  by  the  defendant  of 
what  w^as  due  to  the  said  intestate's  estate  from  the  said  partnership 
business.  On  the  25th  August,  1846,  J.  E.  Thomson,  who  had  been 
Ostell's  administrator  in  India,  died,  leaving  a  large  amount  of  his 
estate  unadministered ;  and  on  the  1st  July,  1847,  R.  Molloy  was  ap- 


252        COURTS  OF  CHANCERY,  1852. 

OstcU  V.  Lepage. 


pointed,  in  Calcutta,  administrator  de  bonis  non^  &c.,  of  the  intestate's 
estate  there ;  and  in  May,  1849,  the  plaintiff  caused  Molloy,  as  her 
attorney,  to  institute  a  suit  in  Calcutta  against  the  defendant,  to 
compel  him  to  account.  On  the  7th  March,  1850,  the  defendant 
swore  to  his  answer  in  that  suit  Before  such  answer  was  filed,  the 
defendant  quitted  Calcutta,  and  came  over  to  England,  and  the  bill 
stated  that  he  had,  ever  since  he  reached  England,  resided,  and  that 
he  still  resided,  and  intended  to  remain  in  England,  where  he  was 
carrying  on  the  London  branch  of  the  concern.  On  the  21st  Octo- 
ber, 1848,  the  defendant  had  filed  his  bill  in  Calcutta  against  this 
f)laintiff,  who  never  was  within  that  jurisdiction,  and  against  R.  Mol- 
oy,  praying  that  the  partnership  between  the  plaintiff  and  defendant 
might  be  decreed  to  have  ceased  on  the  day  and  at  the  time  of  filing 
his  said  bill.  By  bis  answer  to  the  plaintiff's  bill,  in  Calcutta,  the 
defendant  admitted  that  he  had  not  rendered  any  accounts  to  the 
plaintiff  of  later  date  than  the  30th  June,  1845,  believing  that  their 
partnership  had  expired  on  that  day  by  effluxion  of  time,  but  he  did 
not  thereby  give  any  accounts,  or  set  out  any  list  of  documents,  as 
required  by  the  bill,  though  he  admitted  the  possession  of  relevant 
books,  documents,  &c.  This  answer  was  excepted  to,  and  adjudged 
to  be  insufficient;  but  the  defendant  did  not  put  in  any  further 
answer,  and  on  the  8th  February,  1851,  a  decree  was  made  to  take 
the  bill  in  the  Indian  suit,  by  the  present  plaintiff's  agent,  pro  confesso  ; 
but  this  decree  could  not  be  prosecuted,  on  account  of  the  defendant's 
continued  absence  from  India.  These  were,  in  effect,  the  allegations 
of  the  bill  in  the  English  suit,  which  prayed  that  an  account  might 
be  taken  in  the  usual  way  of  the  stock  in  trade  of  Thomas  Ostell, 
except  outstanding  debts,  in  the  Calcutta  business  on  the  30th  June, 
1840,  when  the  defendant  was  admitted  a  partner,  and  a  similar  account 
of  the  dealings  and  transactions  and  profits  of  the  same  business  from 
that  date,  upon  the  footing  of  the  said  business  being  considered  as  sub- 
sisting up  to  and  dissolved  on  the  31st  December,  1841,  according  to 
the  agreement  between  the  plaintiff  and  defendant  in  that  behalf;  and 
that  the  amount  belonging  to  the  intestate's  estate  might  be  ascer- 
tained and  carried,  as  on  the  last-mentioned  day,  to  the  credit  of  the 
plaintiff  in  the  books  of  the  pcurtnership  which  had  since  been  agreed  to 
be  carried  on  between  the  plaintiff  and  the  defendant ;  and  that  the 
amount  of  the  respective  capitals  of  the  plaintiff  and  defendant  in  the 
last-mentioned  partnership  concern  on  the  Ist  January,  1842,  might  be 
ascertained;  and  that  the  last-mentioned  partnership  might  be  declared 
to  have  subsisted  after  the  30th  June,  1845, and  to  be  still  subsisting; 
and  that  the  same  might  be  dissolved  and  wound  up  by  the  court, 
and  upon  the  footing  of  the  articles  of  agreement  of  the  31st  Decem- 
ber, 1842 ;  and  that  an  account  might  be  taken  of  the  dealings  and 
transactions  of  the  last-mentioned  partnership  concern,  and  of  the 
respective  capitals  therein  of  the  plaintiff  and  defendant  firom  time  to 
time,  and  of  the  interest  which  might  have  accrued  due  to  either  in 
respect  of  any  excess  of  capitcd,  and  of  the  profits  of  the  said  concern, 
and  of  the  debts  and  liabilities  thereof,  &c.,  including  the  amount  due 
to  the  plaintiff  as  such  administratrix  in  respect  of  the  said  sum  of 
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5016/.  10^.  4l(L  and  interest;  and  that  the  assets  of  the  said  concern 
might  be  realized  and  duly  applied  in  discharge  of  the  liabilities 
thereof,  including  what  might  be  ascertained  to  be  due  to  the  plaintiff 
in  respect  of  the  said  debt  of  5016/.  10^.  i\d,  and  interest,  and  that 
the  balance  might  be  divided  between  the  plaintiff  and  defendant  in 
the  proportions  in  which  they  might  be  entitled  thereto ;  and  that  an 
account  might  be  taken  of  the  amounts  realized  on  account  of  the 
outstanding  debts  due  to  the  intestate  on  the  30th  June,  1B40,  by 
either  of  the  said  partnership  concerns,  or  by  the  said  defendant  as  the 
managing  partner  of  the  said  concerns  respectively,  or  which  might 
have  been  so  realized  but  for  the  defendant's  neglect  to  use  due  dili- 
gence in  that  behalf,  and  of  the  payment  to  the  plaintiff  on  account 
of  the  said  debts ;  and  that  the  defendant  might  make  good  what 
would  have  been  received  but  for  such  neglect,  and  might  be  decreed 
to  account  to  the  plaintiff  for  the  same,  together  with  interest  thereon 
at  the  rate  of  5/.  per  cent,  after  allowing  the  commission  agreed  upon ; 
and  in  case  any  moneys  realized  on  account  of  the  said  debts  should 
have  been  employed  by  the  defendant  in  the  business  without  the 
knowledge  of  the  said  intestate,  the  same  might  be  considered  as 
part  of  the  capital  therein  belonging  to  the  intestate's  estate,  if  it 
should  be  more  for  the  benefit  of  such  estate ;  and  that  the  defendant 
might  account  for,  and  pay  over  to  the  plaintiff,  as  such  administra- 
trix, what  should  be  found  to  be  owing  from  him  on  the  balance  of 
the  accounts,  the  plaintiff  being  wiUing,  and  thereby  offering  to  account 
for  and  pay  what,  if  any  thing,  should  be  found  to  be  owing  from 
her,  or  from  the  said  intestate's  estate,  on  the  balance  of  the  accounts ; 
and  for  a  receiver  and  injunction,  and  for  further  relief.  To  this  bill, 
except  the  allegation  therein  contained,  that  by  reason  of  the  defend- 
ant's absence  from  India,  he,  R.  Molloy,  had  been  unable  to  prosecute 
the  decree  there,  and  except  the  interrogatory  founded  thereon,  and 
so  much  of  the  charge  and  interrogatory  to  obtain  discovery  of  docu- 
ments as  related  to  the  above-excepted  matters,  the  defendant  pleaded 
that  R.  Molloy,  as  such  administrator,  and  as  agent  and  attorney  of 
the  plaintiff,  Margaret  Ostell,  and  on  her  behalf  and  by  her  authority^ 
did,  on  the  9th  July,  1849,  file  his  bill  of  complaint  in  the  said  Su- 
preme Court  of  Judicature  at  Fort  William,  in  Bengal,  in  equity, 
against  the  defendant,  who  was  a  British  subject,  subject  to  the  juris-^ 
diction  of  the  said  court,  being  the  same  biU  as  was  mentioned  in  the 
plaintiff's  present  bill;  and  the  said  bill  in  the  said  Supreme  Court  of 
Judicature  stated  the  same  partnership  between  the  said  Thomas  Ostell, 
deceased,  and  the  defendant,  and  the  same  partnership  between  the 
said  Margaret  Ostell  and  the  defendant,  as  were  stated  in  the  said, 
present  bill  of  the  said  Margaret  Ostell ;  and  it  was  thereby  prayed 
that  an  account  might  be  taken,  by  and  under  the  direction  of  the 
court,  with  all  usual  directions  for  taking  and  clearing  the  same,  of 
the  said  partnership  dealings  and  transactions  of  the  said  firm  in 
which  the  said  intestate,  Thomas  Ostell,  and  the  defendant  were 
partners,  and  also  of  the  then  subsisting  firm,  in  which  the  said  Mar- 
garet Ostell,  spinster,  and  administratrix  as  aforesaid  for  and  on 
account  of  the  said  intestate's  estate,  and  the  said  defendant  were 
VOL.  X.  22 
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partners ;  and  that  the  said  last-mentioned  firm  might  be  dissolved, 
in  such  manner  and  at  such  time  as  to  the  court  should  appear  proper ; 
and  the  said  former  firm  might  be  declared  to  have  been  dissolved  on 
the  31st  December,  1841,  and  not  till  then ;  and  also  that  an  account 
might  be  taken  of  what  had  been  collected  and  paid  by  the  said  de- 
fendant, and  by  the  said  two  firms  in  which  the  defendant  was 
partner  as  aforesaid,  of  the  said  debt  due  to  the  intestate  on  his  own 
sole  account  before  the  formation  of  the  said  original  partnership, 
and  of  what  was  then  due  to  the  said  intestate's  estate  from  the 
said  original  and  continuing  firms,  on  the  last-mentioned  account ; 
and  that  the  said  defendant  might  be  decreed  to  pay  all  balances 
found  due  from  him  on  such  accounts  respectively,  with  such  interest 
as  the  court  should  decree,  the  plaintiff  thereby  offering,  as  such  ad- 
ministrator and  attorney  of  the  said  Margaret  Ostell,  spinster,  and 
administratrix  as  aforesaid,  to  pay  such  balances  as  should  appear 
due  to  the  defendant  out  of  the  estate  of  the  said  Thomas  OsteU, 
deceased,  so  far  as  his  assets  would  extend ;  and  for  a  receiver  of  the 
said  partnership  estate  and  effects,  property,  and  outstandings ;  and 
for  an  injunction,  and  for  further  relief.     And  that  he  duly  appeared 
to  such  bill,  and  that  the  suit  came  on  to  be  heard  on  the  8th  February, 
1851 ;  and  that  the  Supreme  Court  was  of  opinion  that  the  partnership 
between  the  said  Thomas  Ostell  and  the  defendant  determined  on 
the  31st  December,  1841,  and  between  the  defendant  and  the  said 
Margaret  Ostell  determined  on  the  21st  October,  1848 ;  and  on  the 
same  day  the  said  court  ordered  a  reference  to  the  Master  to  take  the 
accounts  prayed,  of  such  partnerships  up  to  the  31st  December,  1841, 
and  the  21st  October,  1848,  with  liberty  to  all  parties  to  apply ;  and 
that  under  the  said  decree,  and  in  prosecution  thereof,  the  said  R. 
Molloy,  on  the  26th  June,  1851,  duly  filed  his  state  of  facts  and  charge 
before  the  said  Master  thereof,  and  the  inquiries  under  the  said  decree 
were  still  being  prosecuted  before  and  by  the  said  Master,  and  were 
depending  and  undetermined.     And  for  answer  to  the  parts  of  the 
bill  excepted  from  the  said  plea,  the  defendant  denied  that  R.  Molloy 
had  been  unable  to  prosecute  the  decree  in  India,  and  insisted  that 
the  said  decree  was  a  complete,  binding,  and  final  decree  between 
the  plaintiff  and  the  defendant,  and  could  be  and  had  been  prosecuted, 
and  said  that  he  was  ready  and  willing  to  give  any  discovery  and 
produce  any  documents  required ;  and  he  denied  the  possession  of 
documents  referring  to  the  matters  thereby  answered  to,  or  any  of 
them. 

W.  M.  JameSf  for  the  plea. 

X  Russell  and  Boffshawe^  for  the  bill.  This  is  a  plea  to  the  whole 
of  the  relief.  The  defendant  left  Calcutta  to  make  the  proceedings 
there  ineffectual ;  then  he  comes  to  plead  those  very  proceedings  in 
bar  to  the  suit  here.  There  are  several  objections  to  the  plea.  It  is 
a  plea  to  the  whole  relief;  it  is,  therefore,  only  necessary  to  show  that 
there  is  any  thing  to  which  it  is  not  an  answer,  to  render  it  ineffect- 
uaL    There  must  be  in  such  a  plea  a  distinct  averment  that  the  two 
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suits  are  for  the  same  matter.  Mitf.  248.  That  is  not  the  case  here. 
This  bill  seeks  to  bring  down  the  accounts  to  a  later  time,  and  states 
other  transactions  not  stated  in  the  suit  in  India,  all  of  which  are  im- 
portant. This  bill  charges  that  the  intestate  traded  in  London  on  his 
own  account  The  decree  in  India  goes  to  nothing,  except  the  ac- 
count of  the  trade  in  Calcutta  during  the  intestate's  life.  Much  more 
discovery  is  sought  by  this  bill ;  for  example,  what  is  due  on  account 
of  5016/.  10^.  4^^  owing  to  the  intestate's  estate  from  the  business : 
what  is  due  on  the  result  of  the  dealings  between  the  plaintiiT  and 
the  partnership:  and  there  is  an  account  of  debts  which  Lepage 
received  to  a  certain  extent,  and  employed  in  the  business  carried  on. 
We  seek  more  than  the  partnership  accounts ;  we  seek  to  charge  him 
with  moneys  as  capital  employed  in  the  business,  and  also  to  charge 
him  with  wilful  default  and  neglect  in  respect  of  debts.  Now,  if  there 
were  any  difference  between  the  two  suits,  the  plea  would  not  do ; 
much  more  where  the  difference  is  so  wide  as  here.  Lord  Dillon  v. 
Alvares,  4  Ves.  357 ;  Foster  v.  Vassally  3  Atk.  387.  The  bill  alleges 
that  the  plaintifi'  quitted  Calcutta  in  order  to  evade  answering  and 
giving  the  accounts.  On  the  plea  to  the  whole  of  the  bill,  it  is  absurd 
to  exempt  any  part  of  the  discovery.  Every  allegation  in  the  bill  re- 
mains, except  so  far  as  met  by  the  averments  in  the  plea.  The  plea 
is  of  another  suit  pending,  which,  upon  the  facts  to  be  assumed  here^ 
cannot  be  made  effective,  but  fails  in  consequence  of  the  conduct 
pursued  by  the  defendant  for  the  express  purpose  of  defeating  it. 
But  there  is  no  authority  for  the  plea  of  a  pending  suit  in  a  foreign 
court  being  allowed  in  bar  to  a  suit  for  the  same  matter  here.  There 
is  express  authority  to  the  contrary.  All  analogy  must  lead  to  the 
same  conclusion.  Then  the  suit  in  Calcutta  is  not  by  this  pjaintiff, 
but  by  MoUoy,  the  administrator  cle  bonis  non  there.  The  plaintiff 
says  Molloy  is  her  agent  as  to  part  of  these  matters,  but  as  to  the 
rest  he  sues  as  administrator  tie  bonis  non  in  India ;  the  plaintiff  sues 
here  not  in  that  character.  To  support  a  plea  of  another  suit 
pending,  the  plaintiff  must  be  suing  in  exactly  the  same  character  for 
the  same  redress.  The  proceedings  here  are  not  between  the  same 
persons,  and  they  are  for  different  matters. 

JameSj  in  reply.  All  the  relief  asked  is  based  upon  the  accounts 
sought  Devie  v.  Lord  Brownlow^  Dick.  611.  In  Foster  v.  VassaU 
the  plea  was  overruled  on  a  point  of  form. 

[Parker,  V.  C.     Did  you  look  at  the  case  of  Morgan  v.- •, 

1  Atk.  408  ?]     [He  also  cited  Bayley  v.  Edwards^  3  Swanst  703.] 

Parker,  V.  C,  said  he  was  afraid  that  he  could  not  allow  the  plea. 
Passing  by  the  objections  to  its  form,  he  would  dipose  of  the  matter 
upon  the  substance.  This  was  not  a  plea  of  a  final  decree  or  sen- 
tence of  a  foreign  court ;  such  decree  would  be  a  good  plea  in  bar  to 
a  suit  here  for  the  same  matters,  but  it  must  be  of  a  final  decree.  In 
Lord  Dillon  v.  Alvares  the  House  of  Lords  allowed  such  a  plea 
where  there  had  been  a  final  adjudication  in  a  foreign  court.  There 
was  no  doubt  that  such  final  adjudication  could  be  pleaded  here ; 
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that  was  well  established  In  this  suit  there  had  been  no  final  de- 
cree. This  plea  was  of  a  pending  suit  in  India.  When  both  suits 
were  in  this  court,  or  in  two  courts  of  equity  in  England,  his  honor 
said  there  was  no  doubt  that  a  plea  of  one  of  such  suits  as  a  pending 
suit  would  be  a  good  plea ;  it  would  be  strange  if  it  were  not  so.  There 
could  be  no  reason  why  a  plaintiff  should  institute  two  suits  in  Eng- 
land for  the  same  matter.  A  plea  of  an  existing  suit  here  would  be 
a  bar  to  another  similar  suit.  His  honor  said  that  was  not  a  very  ex- 
tensive principle;  for  example  an  action  at  law  often  could  not  be 
pleaded  in  bar  to  a  suit  The  court  would  stay  proceedings  in  such 
a  case  upon  a  proper  application,  but  a  defendant  could  not  plead  a 
pending  action  for  the  same  matter  in  bar  to  a  suit  in  general  cases. 
How  was  it  as  to  a  suit  in  a  foreign  court  upon  authority  ?  His 
honor  said  that  the  question  had  arisen  in  many  cases,  but  in  every 
one  the  court  had  found  reasons  for  overruling  the  plea.  In  Bayley 
V.  Edwards^  Lord  Camden  seemed  to  entertain  an  unfavorable  view 
of  the  plea.  How  was  it  in  principle  ?  The  plaintiff  sued  in  this  in- 
stance in  Calcutta ;  pending  that  suit  the  defendant  came  here.  It 
was  sought  by  this  plea  to  impose  upon  the  plaintiff,  having  the  de- 
fendant here,  all  the  difficulties  of  going  on  against  him  in  Calcutta. 
Those  difficulties  were  very  serious.  He  could  have  no  direct  pro- 
cess of  contempt  to  carry  out  the  matters  in  the  suit  in  India.  In 
this  very  case,  if  an  injunction  were  granted  in  Calcutta,  it  would  be 
of  no  use  here,  unless  there  were  a  new  suit  here  to  enforce  it.  It 
would  be  the  same  as  to  the  appointment  of  a  receiver.  The  defend- 
ant's sgrgument  was,  in  effect,  that  the  plaintiff  was  bound  to  prose- 
cute the  suit  in  Calcutta  in  the  face  of  all  these  difiiculties.  That 
would  be  an  extremely  inconvenient  rule,  and  would  amount  in  many 
cases  to  a  complete  failure  of  justice.  If  both  suits  were  to  go  on, 
as  soon  as  there  was  a  final  decree  in  either,  that  might  be  used 
here.  The  proper  course  would  be,  then,  to  apply  to  stay  the  pro- 
ceedings, and  the  court  would  have  no  difficulty  in  putting  the  plain- 
tiff upon  terms.  The  plea  must  be  overruled,  and  the  costs  must  fol- 
low the  results 


Hughes  v,  Williams;   Chappell  v.  Rees.^ 

Settled  and  unsettled  Estates  —  Effect  of  Covenant  against  Incum- 
brances —  Interest  on  Legacy  —  Redemption —  Remainder-man, 

In  the  year  1810  a  testator  devised  his  real  estates  to  E.  R.  in  fee,  subject  to  the  payment  of 
his  debts  and  legacies,  and  died  in  the  same  year.  A  legacy  of  800/.  was  never  paid  off. 
The  property  consisted  of  four  estates,  T.,  F.,  P.,  and  U.  In  1818,  £.  R.  mortgaged 
estates  T.  and  C.  to  W.  In  1822,  £.  R.,  on  his  marriage,  settled  estates  T.,  P.,  and  O.  on 
himself  for  life,  remainder  in  strict  settlement  upon  the  first  and  other  sons,  &c  of  the 
marriage;  and  he  covenanted  therein  against  incumbrances.  In  1836,  £.  B.  mortgaged 
estate  R  to  L.    In  1843  the  plaintiff  H.  registered  a  judgment  against  E.  K    In  1844, 

1  IG  Jur.  415. 
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S.  B.  becftme  insoWent,  and  C.  was  appointed  his  assignee.  H.,  the  jndgment  creditor, 
filed  her  bill  against  all  the  above  incumbrancers,  against  C,  and  the  first  tenant  in  tail 
under  the  settlement,  praying  to  be  permitted  to  redeem  prior  incumbrances,  &c.,  and  that 
C.  should  redeem  her  or  be  foreclosed : — 

Eeld^  both  by  Lobd  Tkuso  and  Lokd  St.  Leovabd's, 

First,  that  the  effect,  in  equity,  of  the  covenant  against  incumbrances  contained  in  the  settle- 
ment of  1822,  as  between  the  settlor  and  the  children  of  the  marriage,  was  to  Uirow  the 
debts  which  were  then  charged  upon  the  four  estates,  upon  that  estate  which  was  left  out 
of  settlement,  (F.)  or  upon  the  lite  interest  in  the  settled  estates. 

Secondly,  reversing  the  decree  below,  that  the  legatee  of  800/.  was  only  entitled  to  six  years' 
arrears  of  interest  from  the  filing  of  the  bill,  the  wUl  creating  a  mere  charge  for  payment, 
and  not  a  trust 

Held,  by  Lord  TRimo,  reversing  &e  decree  below,  and  dismissing  H.*s  bill  against  the  tenant 
in  tail,  that  it  was  altogether  erroneous,  both  as  to  pleading  and  on  the  merits,  to  foreclose 
the  tenant  in  tail. 

C.,  the  assignee  in  insolvency  of  E.  R.,  filed  a  bill  against  all  the  prior  incumbrancers  and 
against  the  tenant  in  tail,  praying  a  sale  of  Uie  estates,  &c.,  or  permission  to  redeem :  — 

ndd,  by  Lobd  St.  Leonabd*b, 

First,  that  the  decree  was  right  in  not  granting  a  sale. 

Secondly,  that  the  decree  was  not  vicious  by  reason  of  there  being  a  pennission  to  the  tenant 
in  tail,  as  well  as  the  plaintiff,  to  redeem ;  the  decree  being,  that  upon  either  of  them  pay- 
ing  off  the  chaiges,  the  settled  estates  should  be  conveyed  upon  the  trusts  of  the  settlement 
of  1822. 

Hughes  v.  Williams. 

December  2  and  3, 1850,  and  Febroaiy  26, 1852. 

This  was  an  appeal  by  the  defendant  Edward  Richard  Rees,  a 
tenant  In  tail,  froni  a  decree  of  foreclosure  pronounced  by  Sir  J.  Wi* 
gram,  late  Vice- Chancellor.  The  facts  of  the  case  are  shortly  as  fol- 
lows :  —  In  the  year  1810,  Edward  Rees  the  elder  devised  his  real  pro- 
perty to  his  son,  Edward  Rees  the  younger,  in  fee,  subject  neverthe- 
less to  the  payment  of  his  just  debts  and  certain  legacies,  among 
which  was  a  legacy  of  8002.  to  the  defendant  Catherine  Rees,  which 
has  not  been  paid.  The  testator  died  in  the  same  year.  His  real 
property  consisted  of  four  estates,  called  "  Tycanol,"  "  Foesfack," 
"  Panthowell,"  and  "  Caerdalen."  In  the  year  1818,  Edward  Rees 
the  son  mortgaged  Tycanol  and  Caerdalen  to  R.  B.  Williams,  to  se- 
cure the  repayment  of  5002,  In  the  year  1822,  Edward  Rees  the  son 
mad^  a  settlement,  on  his  marriage,  of  all  the  estates  but  Foesfack, 
under  which  he  took  an  estate  for  life,  and  the  appellant,  Edward 
Richard  Rees,  an  estate  tail  in  remainder ;  and  Edward  Rees  the  son 
thereby  covenanted  against  incumbrances  made  by  himself  or  any  of 
his  ancestors.  The  settlement  did  not  recite  that  there  were  any  in- 
cumbrances on  the  estate.  In  the  year  1823,  Edward  Rees  granted 
a  mining  lease  to  one  Thorpe  of  certain  coUieries  under  the  Tycanol 
estate.  In  the  year  1836,  Edward  Rees  the  son  mortgaged  Foes- 
fack to  Henry  Lawrence.  In  the  year  1843,  Elizabeth  Hughes,  as 
the  personal  representative  of  David  Hughes,  to  whom  Edward  Rees 
the  son  was  indebted  on  certain  bills  of  exchange,  became  a  register- 
ed judgment  creditor  of  Edward  Rees,  and  the  latter  deposited  with 
Elizabeth  Hughes,  Thorpe's  lease,  and  agreed  to  grant  a  legal  mort- 
gage of  the  lease  as  a  collateral  security  for  the  payment  of  the  judg- 

22» 
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ment  debt.  In  the  year  1844,  Edward  Rees  took  the  benefit  of  the 
Insolvent  Debtors  Act,  and  Henry  Chappell  was  appointed  assignee 
of  his  estate  and  effects.  In  the  year  1845,  Elizabeth  Hnghes  filed  a 
bill  against  the  other  incumbrancers,  and  against  Edward  Richard 
Rees  and  Henry  Chappell,  praying,  among  other  things,  that  an  ac- 
count might  be  taken  of  the  debts  due  to  her,  and  that  it  might  be 
declared  that  she  was  entitled  to  a  charge  and  an  equitable  mortgage, 
and  that  it  might  be  ascertained  whether  the  defendants  Williams 
and  Lawrence  were  entitled  to  any  charge,  and  that  an  account 
might  be  taken  of  what,  if  any  thing,  was  due  to  Catherine  Rees,  and 
that  the  priority  of  the  estates  and  charges  might  be  ascertained,  and 
that  the  plaintiff  might  be  permitted  to  pay  off  the  debts  prior  to  her 
own,  and  that  the  defendants  might  be  decreed  to  deliver  up  posses- 
sion of,  and  to  convey  the  mortgaged  premises  to  the  plaintiff,  and 
that  what  the  plaintiff  should  pay  in  redemption  might  be  added  to 
her  own  debt,  and  that  that  sum  might  be  raised  and  paid  to  her 
"  by  sale  of  the  hereditaments,  or  a  sufficient  part  thereof,  subject  to 
the  estates  and  interests  therein  of  the  issue  of  the  said  Edward  Ree& 
the  son."  The  cause  came  on  for  hearing  before  Sir  J.  Wigram, 
V.  C,  who  made  a  decree,  whereby  it  was  ordered,  among  other 
things',  that  an  account  should  be  taken  of  what  was  due  to  Cathe- 
rine Rees  for  principal  and  interest,  such  interest  to  be  calculated 
from  the  end  of  one  year  after  the  testator's  death ;  that  an  account 
should  be  taken  of  what  was  due  to  Williams  and  Lawrence ;  that 
on  payment  by  the  plaintiff  to  Catherine  Rees,  Williams,  and  Law- 
rence, they  should  release  and  convey,  and  that  in  default  of  pay- 
ment by  the  plaintiff  to  them  the  bill  should  be  dismissed ;  that  in 
case  the  plaintiff  should  redeem  them,  and  in  case  Henry  Chappell 
should  pay  the  plaintiff  what  she  should  so  pay  to  Catherine  Rees,  Wil- 
liams, and  Lawrence,  and  her  own  debt,  the  plaintiff  should  convey 
to  Chappell,  but  that  in  default  of  his  paying  those  sums  to  her  he 
should  be  foreclosed ;  that  in  case  of  such  foreclosure,  and  of  Edward 
Richard  Rees  paying  such  sum  to  the  plaintiff,  she  should  convey  to 
him,  but  that  in  default  of  his  paying  those  sums  he  should  be  fore- 
closed.    Edward  Richard  Rees  now  appealed  from  the  whole  decree. 

RoU  and  Siapter,  for  the  plaintiff,  Hughes,  the  judgment  creditor. 

The  Attorney- General  (Sir  John  Ramilly)  and  Pitman^  for  R.  B. 
Williams,  the  mortgagee  of  estates  Tycanol  and  Caerdalen. 

Freelinffj  for  Catherine  Rees,  the  legatee  of  800Z.,  contended  that 
she  was  entitled  to  the  whole  arrears  of  interest  on  her  legacy,  and 
was  not  confined  to  six  years'  interest,  under  the  42d  section  of  the 
Statute  of  Limitations,  3  &  4  Will.  4,  a  27 ;  for  that  the  present  case 
was  a  trust  within  the  25th  section  of  that  act  Ward  v.  Archy  12 
Sim.  472 ;  Younff  v.  Lord  Waterpark^  13  Sim.  204 ;  6  Jur.  656 ;  Gough 
V.  Bult,  12  Jur.  859 ;  17  L.  J.  Ch.  486. 

* 

James  Parker  and  T.  Terrell^  in  support  of  the  appeal.    We  submit 
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that  the  bill  ought  to  have  been  dismissed,  vrith  costs,  as  against 
the  remainder-man.  The  tenant  for  life  had  no  power  to  have  the 
estate  charged  as  against  the  remainder-man ;  and  the  plaintiff,  claim- 
ing under  the  tenant  for  life,  can  have  no  greater  right  than  the  te- 
nant for  life,  and  we  oaght  not  to  have  been  a  party  to  the  record. 
But  if  we  fail  to  prove  this,  still  the  only  decree  that  ought  to  have 
been  pronounced  was  a  reference  to  the  Master  to  ascertain  the  exist- 
ence of  these  incumbrances  and  their  priorities ;  in  fact,  the^  bill  does 
not  pray  such  relief  against  the  remainder-man  as  this  decree  gives ; 
and  the  effect  of  the  decree  is  utterly  absurd,  for  it  would  give  the 
incumbrancers,  by  means  of  successive  foreclosures,  not  only  the  se- 
curity of  the  tenant  for  life,  but  that  of  the  remainder-man.  We  sub- 
mit that  if  an  estate  be  subject  to  incumbrances,  and  a  part  of  that 
estate  be  put  into  settlement,  and  the  settlor  covenants  with  the  trus- 
tees of  that  settlement  that  the  estate  thereby  settled  is  free  from  in- 
cumbrances, the  effect  of  that  covenant  in  equity  is,  that  not  only 
have  you,  as  between  the  settlor  and  those  claiming  under  the  settle- 
ment, the  personal  security  of  the  settlor  against  incumbrances,  but 
the  real  right  to  throw  off  from  that  part  of  the  estate  which  id  put 
in  settlement,  and  upon  the  unsettled  part,  the  then  existing  incum- 
brances.   Averall  v.  Wadej  Lloyd  &  G.  259. 

RoUj  in  reply.  If  the  court  should  accede  to  the  argument  of  the 
other  side,  it  would  be  turning  the  mere  personal  covenant  of  the 
settlor  against  incumbrances  into  a  special  charge  upon  the  unset- 
tled estate.  There  is  a  great  distinction  between  the  present  case 
and  Averall  v.  Wade ;  and  that  distinction  is  the  very  ground  of  Sir 
Edward  Sugden's  judgment  in  that  case.  There,  there  were  judg- 
.  ment  creditors,  both  prior  and  subsequent  to  the  settlement ;  and  the 
question  was  between  a  subsequent  judgment  creditor  and  the  par- 
ties claiming  under  the  settlement  There  also  the  debtor  was  dead ; 
and  the  court  was  not  dealing  between  the  parties  claiming  under  the 
settlement  and  parties  who  had,  as  in  the  present  case,  a  special  lien. 
There  the  prior  judgment  creditors  had  incumbrances  upon  all  the 
estates :  so  it  is  here  as  to  Catherine  Rees ;  but  as  to  R.  B.  Williams 
it  is  not  so,  as  his  mortgage  only  extends  to  two  of  the  three  estates  in 
settlement.  If,  then,  we  pay  off  Catherine  Rees  and  Williams,  we  stand 
in  Willi&ms's  shoes ;  and  as  to  such  a  state  of  circumstances  Averall 
V.  Wade  does  not  apply,  and  we  are  entitled  to  stand  as  purchasers 
without  notice ;  and  as  between  us  and  the  inheritance,  the  estate  tail 
as  well  as  the  estate  for  life  must  contribute.  Nea^e  v.  The  Duke  of 
Marlborovgh,  3  My.  &  C.  407 ;  Whitworth  v.  Gavgain,  1  Ph.  728 ;  8 
Jur.  374 ;  10  Jur.  531. 

[  Terrell  The  issue  of  purchaser  without  notice  was  never  raised 
upon  the  pleadings :  a  judgment  creditor  is  not  a  purchaser  without 
notice.     He  referred  to  the  1  &  2  Vict  c.  27,  s.  13.] 

The  plaintiff  is  a  mortgagee  without  notice.  I  admit  that  the  de- 
cree was  wrong  in  including  the  Foesfack  estate  in  the  first  direc- 
tion ;  and  I  also  admit  that  it  was  wrong  in  giving  more  than  six 
years'  arrears  of  interest  to  Catherine  Rees.     Hunter  v.  Nockolds^  14 


260        COURTS  OF  CHANCERY,  1852. 

Hughes  V.  Williams. 


Jur.  256.  Ward  v.  Archj  and  the  other  cases  cited,  were  cases  of  di- 
rect trust.  This  is  a  rehearing ;  and  it  is  open  to  me  to  show  in 
what  way  the  decree  should  be  amended.  The  relief  to  which  we 
are  entitled  is,  first,  an  inquiry  as  to  the  state  of  the  incumbrances,  if 
the  other  side  desire  it ;  next,  we  have  a  right  to  redeem  Williams  and 
Catherine  Rees,  and  upon  redeeming  them,  we  have  a  right  to  be 
repaid  out  of  both  the  estate  for  life  and  the  estate  tail.  The  tenant 
for  life  must  keep  down  the  interest  of  what  is  paid  them,  but  the 
principal  is  a  charge  upon  the  inheritance.  I  propose  to  yield  so  far 
to  the  tenant  in  tail,  that  the  Master  should  apportion  what  is  due  in 
respect  of  the  legacy  upon  all  four  estates,  and  that  Foesfack  should 
contribute  its  share.  Then  let  the  decree  reserve  to  the  tenant  in  tail, 
after  the  death  of  the  tenant  for  life,  a  right  to  redeem  the  settled 
estates  upon  payment  of  the  principal  of  Williams's  mortgage  debt, 
and  of  the  share  of  the  principsd  of  Catherine  Bees's  legacy  apportion- 
ed to  the  settled  estates,  together  with  the  costs  we  may  have  paid  to 
Williams  and  Catherine  Bees ;  and  in  default  of  his  paying  this,  let 
him  be  foreclosed.  Then  as  to  Foesfack,  we  should  be  at  liberty  to 
redeem  Lawrence,  and  Chappell,  the  assignee  in  insolvency  of  the 
tenant  for  life,  to  redeem  us,  or,  by  arrangement,  that  property  to  be 
sold. 

February  26, 1852.  Lord  Truro,  L.  C.  This  is  a  case  where  a 
bill  has  been  filed  by  a  judgment  creditor  and  equitable  mortgagee  to 
redeem  some  prior  incumbrances,  and  where  he  has  been  allowed,  by 
a  decree  of  Sir  J.  Wigram,  late  Vice-Chancellor,  to  foreclose  a  tenant 
in  tail,  under  a  settlement  made  by  the  debtor  prior  to  the  judgment 
debt,  and  where  one  of  the  incumbrancers,  who  is  a  legatee  under  the 
will  of  the  settlor's  father,  has  been  allowed  interest  for  a  great  num- 
ber of  years,  contrary,  as  it  is  contended,  to  the  Statute  of  Limitations. 
[His  lordship,  after  stating  the  facts  as  above,  continued :]  Against 
this  decree  Edward  Bichard  Bees  has  appealed.  The  objections 
made  by  him  to  the  first  decree  are  these :  first,  the  interest  on  the 
legacy  to  Catherine  Bees  is  to  be  calculated  from  the  end  of  one  year 
after  the  testator's  death,  instead  of  being  confined  to  the  period  of 
six  years  allowed  by  the  Statute  of  Limitations,  3  &  4  Will.  4,  c  27 ; 
secondly,  that  looking  to  the  state  of  the  pleadings,  and  to  the  merits 
of  the  case,  the  plaintiff  has  no  right  to  foreclose  the  appellant; 
thirdly,  that  there  is  no  reference  as  to  the  existence  and  priority  of 
the  incumbrances ;  fourthly,  that  a  sale  would  be  the  proper  remedy, 
rather  than  a  foreclosure.  With  regard  to  the  first  objection,  as  to 
the  arrears  of  interest,  this  must  have  been  an  inadvertence  in  draw- 
ing up  the  decree ;  the  Vice-Chancellor  could  not  have  intended  to 
give  interest  for  so  long  a  period ;  that  would  have  been  contrary  to 
one  of  his  own  decrees ;  I  allude  to  Francis  v.  Grover^  5  Hare,  39. 
There  a  testator  gave  an  annuity,  and  charged  the  same  on  his  real 
estate,  and  then  devised  the  estate  to  trastees  on  trust,  subject  to  and 
charged  with  the  annuity  to  and  for  the  use  of  his  grandson ;  and  Sir 
James  Wigram  held,  that  the  grandson  was  not  a  trustee  for  the  an- 
nuitant within  the  25th  section  of  the  stat.  1  &  2  Will.  4,  c.  27,  or 
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otherwise,  and  that  under  the  42d  section  the  annuitant  could  only 
recover  arrears  for  six  years  before  the  filing  of  the  bill  And  this  is  not 
opposed  to  the  case  of  Gough  v.  BuHj  12  Jur.  859 ;  17  Law  J.  Rep. 
Chanc.  486,  which  was  cited  at  the  bar,  for  that  was  a  case  of  express 
trust,  and  therefore  held  to  be  within  the  saving  of  the  25th  section. 
With  respect  to  the  second  objection,  that  the  plaintiff  had  no  right  to 
foreclose  the  appellant,  the  state  of  the  pleadings  prevents  the  plaintiff 
from  doing  this.  The  statement  and  charge  of  the  bill  do  not  drop 
a  single  hint  of  any  intention  to  ask  any  such  decree  against  the  ap- 
pellant ;  and  the  prayer,  so  far  from  seeking  such  a  decree,  does  not 
point  to  any  foreclosure  at  all,  but  expressly  prays  that  what  the 
plaintiff  shall  pay  in  redemption  of  the  several  charges  may  be  added 
to  what  shall  be  found  due  to  her,  and  that  the  same  may  be  raised 
and  paid  by  sale,  subject  to  the  estates  and  interests  therein  of  the 
issue  of  the  said  Edward  Bees  the  son.  Surely,  if  there  ever  was  a 
case  in  which  a  defendant  was  liable  to  be  taken  by  surprise,  this  is 
one.  Not  only  is  there  an  omission  of  any  statement,  or  charge,  or 
prayer  applicable  to  the  relief  asked  at  the  hearing,  but  there  is  a 
prayer  of  that  which  is  absolutely  inconsistent  with  that  relief,  and 
which  expressly  saves  the  rights  of  the  appellant,  unprejudiced  by  the 
suit.  I  will  not,  however,  dismiss  the  bill,  as  against  the  appellant, 
on  the  mere  ground  of  pleading,  because  I  am  of  opinion  that  the 
bill  cannot  be  sustained  against  him  on  the  merits ;  and  I  think  it 
desirable  to  decide  in  favor  of  the  appellant  on  the  merits  as  well  as 
on  the  ground  of  pleading,  or  rather  than  on  that  ground,  in  order  to 
prevent  the  possibility  of  a  new  bill^being  filed  against  him.  In  the 
first  place,  the  appellant  is  to  be  foreclosed  unless  he  pays  what  the 
plaintiff  shall  pay  to  Catherine  Rees  and  R.  B.  Williams.  Now,  al- 
though their  charges  may  be  valid  charges  on  the  inheritance,  inas- 
much as  the  first  was  created  by  the  will  of  Edward  Rees  the  father, 
who  devised  to  Edward  Rees  the  son,  in  fee,  subject  to  the  legacy  to 
Catherine  Rees;  and  inasmuch  as  the  mortgage  to  R.  B.  Williams 
was  made  prior  to  the  settlement  by  Edward  Rees  the  son,  when  he 
was  owner  of  the  fee,  before  he  became  tenant  for  life  under  the  set- 
tlement, yet,  as  he  covenanted  against  incumbrances  made  by  him- 
self or  his  ancestors,  the  settled  estate  must  be  regarded  as  exone- 
rated from  incumbrances  as  between  himself  and  the  appellant,  who 
claims  as  a  purchaser  for  valuable  consideration  under  the  settlement. 
The  plaintiff  is  subject  to  the  same  equities  as  Edward  Rees  himself, 
and  she  is  not  in  the  situation  of  a  purchaser  for  valuable  considera- 
tion without  notice,  and  cannot  oblige  the  appellant  to  pay  off  incum- 
brances, against  which  Edward  Rees,  the  judgment  debtor,  covenant- 
ed, by  the  settlement.  To  allow  Edward  Rees  himself  to  assert  the 
validity  of  those  incumbrances  against  the  appellant  would  be  most 
inequitable ;  and  how  then  can  the  judgment  creditor  and  equitable 
mortgagee,  who  was  bound  by  all  the  equities  to  which  Edward  Rees 
was  subject,  and  advanced  nothing  on  the  security  of  the  land,  be  in 
a  better  position  than  Edward  Rees,  as  between  Edward  Rees,  or  the 
plaintiff  as  claiming  under  Edward  Rees,  on  the  one  hand,  and  the 
appellant,  as  tenant  in  tail  under  the  settlement,  on  the  other  hand  ? 
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I  think  the  effect  of  the  covenant  against  incumbrances  in  the  settle- 
ment is  to  throw  the  incumbrances  made  prior  to  the  settlement  on 
the  Foesfack  estate,  or  on  the  life  interest  only  of  Edward  Rees  in 
the  settled  estates.  I  do  not  consider  it  necessary  to  produce  any  au- 
thority for  this  view ;  but  a  case  was  cited  at  the  bar  which  seems  to 
bear  very  strongly  on  the  point ;  I  allude  to  Averall  v.  Wadcj  Lloyd 
&  G.  259,  There  a  party  seized  of  several  estates,  and  indebted  by 
judgment,  settled  one  of  the  estates  for  valuable  consideration,  with 
a  covenant  against  incumbrances,  and  subsequently  acknowledged 
other  judgments ;  and  it  was  held  that  the  prior  judgments  should  be 
thrown  sJtogether  on  the  unsettled  estates.  Sir  Edward  Sugden, 
L.  C,  there  observed,  "  Suppose  there  was  no  covenant  in  the  settle- 
ment A  man  seized  of  estates  A  and  B,  both  subject  to  a  judgment 
debt,  settles  A  for  valuable  consideration  without  notice  of  the  judg- 
ment ;  the  judgment  creditor  would  be  compelled  to  go  against  estate 
B,  and  the  person  claiming*  under  the  settlement  would  be  entitled 
to  have  the  settled  estates  exonerated  at  the  expense  of  the  unsettled 
estate,  —  the  judgment  binds  both ;  and  where  there  is  a  settlement 
of  part  of  an  estate,  as  if  free  from  incumbrances,  equity  will  throw 
the  whole  upon  the  unsettled  part,  which  still  belongs  to  the  original 
owner.  Here  there  is  a  covenant  that  the  estate  is  free  from  incum- 
brances. Assuming  that  there  was  no  such  covenant,  but  a  mere  de- 
claration that  the  estate  was  free  from  incumbrances,  there  can  be  no 
doubt  but  that  the  declaration  would  throw  the  incumbrances  upon 
the  unsettled  estate.  I  cannot  put  the  point  on  lower  grounds,  but  I 
can  put  it  on  much  higher.  Th^  covenant  is  enforced,  not  by  giving 
damages,  because  this  court  does  not  give  damages,  but,  according  to 
the  peculiar  jurisdiction  of  this  court,  by  specifically  doing  that  which 
ought  to  be  done.  I  think,  therefore,  that  by  reason  of  the  covenant 
the  judgment  should  be  thrown  altogether  on  the  unsettled  estate." 
Having  now  disposed  of  the  question  as  to  the  foreclosure  of  the  ap- 
pellant on  non-payment  of  what  may  be  due  to  Catherine  Rees  and 
R.  B.  WiUiams,  it  is  only  necessary  to  remark  upon  the  question  of 
the  foreclosure  of  the  appellant  on  non-payment  of  what  may  be  due 
to  Lawrence.  That  Lawrence's  mortgagees  only  a  mortgage  of 
Foesfack,  which  is  not  in  settlement,  and  in  which  the  appellant  has 
no  interest,  and  that,  therefore,  to  foreclose  the  appellant  on  non- 
payment of  the  debt  to  Lawrence,  seems  to  me  to  be  clearly  wrong; 
and  as  to  the  judgment  debt  itself,  in  respect  of  which  the  bill  is 
filed,  that  being  a  debt  of  Edward  Rees  the  son,  and  being  subse- 
quent to  the  settlement,  cannot  affect  the  appellant  For  these  rea- 
sons, I  think  that  the  bill  must  be  dismissed  as  against  the  tenant  in 
tail ;  and  being  of  this  opinion,  and  the  tenant  in  tail  being  the  sole 
appellant,  it  becomes  unnecessary  for  me  to  consider  the  remaining 
objections  which  he  has  urged  against  the  decree. 

Chappell  v,  Rees.     March  6. 

This  was  also  an  appeal  from  a  decree  of  Sir  J.  Wigram,  late  Vice- 
Chancellor,  in  a  suit  arising  out  of  the  same  facts  as  the  previous 
case  of  Hughes  v.  Williams.    The  bill  in  the  present  case  was  by 
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Chappell,  the  assignee  in  ipsolvency  of  Edward  Bees,  the  tenant  for 
life,  against  Catherine  Rees,  the  legatee  of  800/.,  and  the  other  incum- 
brancers upon  the  said  estates,  and  against  Edward  Richard  Rees, 
the  tenant  in  tail  of  the  estates  called  "  Tycanol,"  "  Panthowell," 
and  "  Caerdalen."  The  bill  prayed  that  an  account  might  be  taken 
of  what  was  due  to  the  several  incumbrancers,  and  theur  respective 
priorities  ascertained ;  and  that  the  extent  to  which  the  estate  or  in- 
terest of  the  said  Edward  Richard  Rees  in  the  hereditaments  com- 
prised in  the  said  indenture  of  settlement  was  subject  to  the  said 
mortgages  or  incumbrances,  or  any  of  them,  might  be  ascertained 
and  declared ;  and  that  the  said  four  estates,  or  such  of  them,  or  such 
estate  and  interest  therein,  as  to  this  court  should  seem  meet,  might 
be  sold,  and  the  produce  paid  and  divided  between  the  several  par- 
ties who  should  be  found  entitled  thereto;  or,  in  case  the  court 
should  be  of  opinion  that  the  plaintiff  was  not  entitled  to  relief 
against  the  defendants  the  mortgagees  and  incumbrancers,  except 
upon  the  terms  of  redeeming  them,  then  that  he  might  be  let  in  to 
redeem,  &c. ;  and  that  the  estate  and  interest  of  the  said  Edward 
Richard  Rees  in  the  settled  estates  might  be  made  subject  to  such  of 
the  mortgages  and  incumbrances  as  should  be  ascertained  to  be 
chargeable  thereon,  or  that  the  same  should  be  raised  and  paid  there- 
out. The  Vice- Chancellor,  by  his  decree,  dated  the  11th  June,  1847, 
after  directing  the  accounts  to  be  taken,  and  interest  to  be  calculated 
upon  the  legacy  of  800/.  from  the  end  of  one  year  irom  the  death  of 
the  testator,  directed,  that  on  the  plaintiff  and  the  defendant  Edward 
Richard  Rees  paving  to  the  said  defendants  respectively,  what  the 
said  Master  should  find  due  to  them  respectively  for  principal,  inte- 
rest, and  costs,  the  said  defendants  respectively  were  to  release  and 
convey  the  estates  comprised  in  their  several  mortgages  and  incum- 
brances, free  from  all  incumbrances  done  by  them  respectively,  &c., 
in  manner  following ;  that  was  to  say,  as  to  Foesfack,  to  the  plaintiff 
and  the  defendant  Edward  Richard  Rees,  or  the  one  who  should  so 
redeem  the  same ;  and  as  to  Tycanol,  Panthowell,  and  Caerdalen, 
upon  the  trusts. of  the  settlement  of  1822;  and  should  deliver  up,  on 
oath,  all  deeds,  &c.  to  the  plaintiff,  or  as  he  should  direct  But  in 
default  of  the  plaintiff  and  the  defendant  Edward  Richard  Rees,  or 
either  of  them,  so  redeeming  as  aforesaid,  it  was  ordered  that  the 
plaintiff's  bill  be  dismissed,  with  costs,  &c.  From  this  decree,  Ed- 
ward Richard  Rees,  the  tenant  in  tail,  appealed. 

Roll  and  Shapter,  for  the  plaintiff,  ChappelL  We  cannot  antici- 
pate what  objection  the  appellant  can  make  to  this  decree,  for  he  is 
not  ordered  to  redeem  or  be  foreclosed ;  he  is  only,  as  well  as  the 

Elaintiff,  permitted  to  redeem  if  he  please ;  but  if  he  does  not  redeem, 
e  is  not  foreclosed ;  and  if  the  plaintiff  does  not  redeem,  the  bill  is 
dismissed. 

CliandlesSy  for  the  defendant,  Henry  Lawrence,  the  mortgagee  of 
Foesfack,  supported  the  decree,  and  submitted  that  the  decree  was 
conect,  and  could  do  no  wrong  to  the  appellant     That  the  plaintiff 
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offered,  by  his  bill,  to  redeem  all  the  incumbrances,  and  the  decree  only 
gives  him  permission  to  do  so ;  but  that,  if  he  does  not,  then  the 
bill  is  to  be  dismissed,  and  the  appellant  gets  all  he  now  wants  ;  and 
if  he  does  redeem,  then  the  appellant  is  in  no  worse  position  than  he 
otherwise  would  be  ;  so  that  in  no  case  can  the  appellant  suffer  harm 
by  the  decree. 

Pitman^  for  Richard  Bowen  Williams,  the  mortgagee  of  Tycanol 
and  Caerdalen,  made  no  objection  to  the  decree. 

Freeling^  for  Catherine  Bees,  the  legatee  of  800/.,  submitted,  as  in 
the  previous  case  of  Hughes  v.  WilliamSj  that  she  was  entitled  to  the 
whole  arrears  of  interest  from  the  death  of  the  testator ;  citing  the 
same  authorities. 

Lord  St.  Ijeonard's,  L.  C,  said,  that  the  distinction  between  an 
express  trust  for  payment  of  a  legacy,  and  a  mere  charge  of  a  legacy 
upon  real  estate,  was  perfectly  well  settled.  That  it  did  not  appear, 
from  the  report  of  the  case  of  Young  v.  Lord  Waterpark,  12  Sim.  204,^ 
whether  the  relation  of  trustee  and  cestui  que  trust  subsisted  between 
the  party  having  the  estate,  and  the  persons  entitled  to  the  money ; 
but  he  presumed  such  was  the  case,  as  the  Vice-Chancellor  said, 
"  that  the  relation  of  trustee  and  cestui  que  trust  existed  between  the 
parties,  and  therefore  the  statute  did  not  apply,"  That  Gough  v.  BuU 
was  the  case  of  an  express  trust ;  but  that  the  present  case  was  a 
mere  charge. 

Stuart  and  T.  Terrell^  for  the  appellant  The  appellant  is  entitled 
to  throw  the  800Z.  legacy,  and  the  500Z.  mortgage  to  R.  B.  Williams, 
entirely  upon  Foesfack,  the  unsettled  estate.  Lord  Truro  decided 
that,  in  Hughes  v.  Williams,  refening  to  your  lordship's  decision  in 
Averall  v.  Wadcy  Lloyd  &  G.  259. 

[Lord  Chancellor.  It  seems  that  the  decree  of  Wigram,  V.  C, 
gives  the  appellant  leave  to  redeem ;  but,  if  he  takes  advantage  of 
that  leave,  he  must  redeem  all  the  incumbrances  ;  although  it  is  clear 
that  he  is  not  bound  to  redeem  them  alL] 

That  is  one  of  our  objections.  Lord  Truro  decided  Hughes  v.  Wil- 
Hams  on  the  principle  that  the  tenant  in  tail  could  not  be  impleaded 
at  the  suit  of  the  incumbrancers  subsequent  to  the  settlement,  having 
regard  to  the  covenant  against  incumbrances.  We  submit  that,  un- 
less we  get  a  sale  of  Foesfack,  we  are  entitled  to  have  the  bill  dis- 
missed ;  although  we  are  not  desirous  of  having  it  dismissed. 

1  The  report  of  this  case,  in  6  Jur.  656,  contains  the  limitations  of  the  settlement 
of  1757,  from  which  it  appears  that  there  was  an  express  trust  for  raising  the  portion 
for  younger  children,  which  was  the  subject  of  contest  Ln  that  case ;  a  term  of  500 
years  bein^  limited  to  trustees,  their  executors,  administrators,  and  assigns,  upon  trust 
that  the  said  trustees  and  the  survivors  and  survivor  of  them,  his  executors,  adminis- 
trators, and  assigns,  should  levy  and  raise  such  sum  and  sums  of  money  for  the  por- 
tion or  portions  of  younger  children,  as  therein  mentioned. 
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Shapterj  in  reply.  The  appellant  has  completely  shifted  his  ground. 
It  was  never  contended  in  the  court  below  that  the  appellant  ought 
not  to  have  been  a  party  to  the  suit ;  but,  on  the  contrary,  it  was 
there  insisted,  upon  the  authority  of  Henley  v.  St(me^  3  Beav.  355, 
that  it  was  absolutely  necessary  that  the  remainder-man  should  be 
before  the  court  That  argument  was  approved  of  by  the  Vice- Chan- 
cellor, and  he  refused  to  dismiss  the  bill;  but  he  decided  that  he 
would  not  bar  the  remainder-man.  In  Cottingham  v.  The  Earl  of 
Shrewsbury,  3  Hare,  627,  it  was  decided  that,  in  cases  like  the  pre- 
sent, the  court  could  not  order  the  defendants  to  interplead.  If,  there- 
fore, there  be  error  in  the  decree,  the  other  side  have  brought  it  about 
themselves.  I  submit,  that  the  mortgagees  have  nothing  to  do  with 
the  covenant  between  the  tenant  for  life  and  the  remainder-man. 

Lord  Chancellor.  This  is  a  simple  case.  As  regards  the  ques- 
tion of  interest,  that  must  have  been  a  mistake  in  the  decree;  it 
must,  therefore,  be  corrected  in  that  respect.  Now,  the  plaintiff,  who 
represents  the  estate  of  the  insolvent,  the  tenant  for  life,  takes,  sub- 
ject to  all  the  equities  wliich  affected  the  estate  of  the  tenant  for 
Ufe.  The  tenant  for  life  never  could  have  brought  his  son,  the  tenant 
in  tail,  before  the  court,  to  make  him  contribute  towards  the  pay- 
ment of  these  incumbrances ;  because,  by  the  covenant  in  the  settle- 
ment, the  tenant  for  life  has  covenanted  in  the  largest  terms  against 
incumbrances.  The  effect  of  that  covenant  in  equity  was,  as  be- 
tween the  settlor  and  the  children  of  the  marriage,  at  once  to  throw 
all  the  debts,  which  were  then  charged  upon  the  four  estates,  upon 
Foesfack,  the  estate  which  was  left  out  of  the  settlement.  How  far 
that  would  bind  third  persons  is  an  entirely  different  question,  and 
not  necessary  at  present  to  be  decided.  But,  as.  between  the  tenant 
for  life  and  the  children  of  the  marriage,  he  charged  Foesfack  in  ex- 
oneration of  the  settled  estates,  and  subsequently  he  charged  Foes- 
fack with  other  incumbrances ;  and  then  he  files  his  bill  against  all 
parties,  and  prays  a  skle  of  all  the  estates.  No  tenant  for  life  can 
file  a  bill  in  order  to  have  an  estate  sold  to  discharge  incumbrances 
against  which  he  has  covenanted.  So  far,  therefore,  it  was  quite  of 
course  to  refuse  the  prayer  of  the  bill.  But  the  decree,  having  a 
direction  to  take  an  account  of  the  incumbrances,  has,  in  that  respect^, 
properly  enough  kept  the  tenant  in  tail  before  the  court ;  for,  if  the 
accounts  were  taken  behind  his  back  they  would  not  bind  him;  and  I 
do  not  understand  that  the  counsel  for  the  tenant  in  tail  made  any 
objection  to  being  kept  before  tjie  court  for  that  purpose.  It  is  better,, 
therefore,  that  the  accounts  should  be  taken  before  the  face  of  the 
tenant  in  tail,  to  save  the  filing  another  bill.  Now,  I  cannot  see 
any  substantial  ground  upon  which  to  find  fault  with  this  decree. 
No  doubt  the  general  way  of  enforcing  redemption  is  by  foreclosure  ;■ 
and  if  that  mode  had  been  adopted,  then  the  tenant  in  tail  would 
have  had  a  right  to  complain  of  it ;  but  this  decree  does  not  assume 
that  shape,  and  is  drawn  with  great  care,  for  it  gives  a  direction  that, 
upon  the  plaintiff  or  appellant  paying  the  charges  upon  Foesfack, 
the  incumbrancers  should  convey  and  release  to  the  one  who  should 
VOL.  X.  23 
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80  redeem.  That  is  only  permissive,  not  compulsory.  It  is  stated 
that,  at  the  original  hearing,  the  counsel  on  the  other  side  did  not  ob- 
ject to  that  permission.  I  do  not  see  why  they  should ;  but  they 
certainly  cannot  do  so  now.  Then,  if  the  tenant  for  life  should  pay 
off  the  charges  upon  the  three  other  estates,  they  are  not  to  be  con- 
veyed to  him,  but  they  are  to  be  conveyed  to  the  uses  of  the  settle- 
ment. The  tenant  in  tail  would,  therefore,  have  those  estates  dis- 
charged from  the  incumbrances.  I  cannot  see  how,  in  any  event,  the 
tenant  in  tail  can  be  injured  by  this  decree.  Nothing  else  is  done  by 
it  but  declaring  that,  if  the  tenant  for  life  does  not  redeem,  then  the 
bill  is  to  be  dismissed  with  costs.  No  alteration  is  necessary  in  this 
decree,  except  as  to  the  interest  on  the  legacy.  A  tenant  for  life  can- 
not bring  his  children  here,  so  as  to  throw  any  liability  or  loss  upon 
them.  Therefore,  should  there  be  a  redemption  by  the  plaintiff,  the 
tenant  in  tail  must  have  the  costs  attendant  upon  it 

Chandless  asked  for  costs  against  the  appellant,  stating  that  it  was 
an  appeal  against  the  whole  decree,  and  that  if  it  had  been  confined 
to  the  point  as  to  interest,  his  client  would  not  have  appeared. 

Lord  Chancellor.  I  must  say,  I  think  the  appeal  ought  to  have 
stated  upon  what  point  it  objected  to  the  decree ;  such  a  loose  mode 
of  pleading  brings  parties  here  unnecessarily. 

His  Lordship  ultimately  decided  that  Chandless's  client  was  to 
have  his  costs  of  this  appearance,  and  to  add  them  to  his  mortgage 
as  against  the  plaintiff 

StuarL  The  six  years'  interest  will  be  calculated  from  the  date  of 
the  decree. 

Lord  Chancellor.     No  ;  from  the  filing  of  the  bill. 

Appeal  varied  as  to  interest. 


Davies  v.  Davies;  and  in  re  Sophia  Frances  D'Arley  Davies,  an 

alleged  Lunatic^ 

March  12  and  29,  1852. 

Alleged  Lunatic -^  Purchase  of  Life  Annuity  for,  out  of  the  Capital 

of  her  Fortune. 

Part  of  the  capital  of  a  fund  in  coart,  belonging  to  a  person  of  unsound  mind,  not  found  so 
by  inquisition,  ordered  to  be  sunk  in  the  purchase  of  a  goyemment  annuity  for  her  life, 
in  order  to  increase  the  annual  sum  to  be  appropriated  to  her  maintenance. 

This  was  the  petition  of  Sophia  Frances  D' Arley  Davies,  a  person 

1 16  Jur.  419. 
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of  unsound  mind,  though  not  found  so  by  inquisition,  by  her  mother 
and  guardian  ad  litems  and  of  Mary  Davies,  the  mother,  and  Henry 
Philip  Davies,  the  brother  of  the  alleged  lunatic,  praying  for  the  ap- 
propriation of  a  fund  in  court,  belonging  to  the  alleged  lunatic,  to 
the  purchase  of  a  government  annuity  for  her  life.  The  following 
were  the  circumstances  appearing  upon  the  petition  and  affidavit. 
The  petitioner,  Sophia  Frances  D'Arley  Davies,  was  forty-six  years 
of  age,  and  had  for  the  last  seventeen  years  been  of  unsound  mind, 
though  she  had  not  been  found  so  by  an  inquisition.  During  the 
whole  of  that  period,  except  an  interval  of  about  four  days,  she  had 
been  placed  under  the  care  of  Dr.  Monro,  at  his  establishment  for  in- 
sane persons  at  Clapham,  known  by  the  name  of  Brooke  House. 
The  expense  of  keeping  her  there,  amounting  to  50Z.  per  annum, 
together  with  her  necessary  expenses  for  clothing,  amounting  to  lOL 
per  annum,  had  been  defrayed,  so  far  as  the  same  would  extend,  out 
of  the  dividends  of  a  sum  of  600^.,  31.  per  cent,  bank  annuities,  to 
which  the  alleged  lunatic  was  entitled  for  her  life,  the  deficiency'  hav- 
ing been  made  up  and  paid  for  many  years  by  the  petitioners,  her 
mother  and  brother,  out  of  their  own  income,  and  latterly  by  the 
mother  alone.  In  April,  1850,  upon  the  death  of  a  tenant  for  life, 
and  under  an  order  made  in  the  cause,  dated  the  6th  December,  1850, 
the  alleged  lunatic  became  entitled  to  762/.  18^.  Sd.^  31.  per  cent,  con- 
solidated bank  annuities,  which  were  duly  carried  over  in  trust  in  the 
cause  to  her  separate  account,  and  also  to  41/.  195. 5d.  cash,  being  the 
dividends  accrued  due  thereon.  She  was  also  absolutely  entitled  to 
the  reversion  in  one  seventh  of  3600/.,  3/.  per  cent  consolidated  bank 
annuities,  which,  under  the  order  of  the  6th  December,  was  carried 
over  to  the  credit  of  the  cause  to  an  account  entitled  "  The  Life  Ac- 
count of  Sarah  Davies,  Widow,"  subject  to  the  life  interest  of  the 
said  Sarah  Davies,  who  was  forty-two  years  of  age.  She  was  also 
entitled  to  a  life  interest  in  the  above-mentioned  600/.,  3/.  per  cent, 
bank  annuities,  with  the  reversion  in  one  seventh  part  thereof,  sub- 
ject to  her  own  life  interest,  absolutely.  The  petition  stated,  that 
the  petitioner,  Mary  Davies,  the  mother  of  the  alleged  lunatic,  was 
seventy-nine  years  of  age,  and  without  property,  except  an  annual  in- 
come determinable  at  her  death,  and  that  she  had  no  power  to  provide 
for  the  alleged  lunatic  after  her  death.  That  the  whole  income  pro- 
duced by  the  property  of  the  alleged  lunatic  was  43/.  45.  9e/.,  a  sum 
greatly  insufficient  for  her  suitable  maintenance.  That  it  was  desir- 
able, therefore,  that  part  of  the  capital  of  her  fortune  should  be  sunk 
in  the  purchase  of  a  government  annuity  for  her  life,  in  order  to 
increase  her  income.  That  the  sum  of  762/.  I65.,  3/.  per  cent  con- 
solidated bank  annuities,  would  purchase  a  government  annuity  of 
43/.  45.  9d.  for  th^  life  of  the  alleged  lunatic,  at  the  then  present 
value,  and  that  it  was  very  desirable  that  it  should  be  so  applied. 
And  the  petition  prayed  that  the  said  sum  of  762/.  I65.,  3/.  per  cent 
consolidated  bank  annuities,  standing  in  trust  in  the  cause,  might  be 
applied  to  the  purchase  of  an  annuity  for  the  life  of  Sophia  Frances 
D'Arley  Davies,  pursuant  to  the  stat  10  Greo.  4,  c.  24,  in  the  joint 
names  of  the  petitioners,  her  brother  and  mother,  to  be  applied  by 
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them,  or  the  survivor  of  them,  to  the  maintenance  of  the  alleged 
lunatic ;  or,  otherwise,  that  the  dividends  already  accrued  and  to  ac- 
crue upon  the  said  sum  of  762Z.  I65.,  3Z.  per  cent,  consolidated  bank 
annuities,  might  be  paid  to  the  petitioners,  Mary  Davies  and  Henry 
Philip  Davies,  or  the  survivor  of  them,  to  be  applied  to  the  mainte- 
nance of  the  alleged  lunatic. 

Stevens^  in  support  of  the  petition. 

Knight  Bruce,  L.  J.  Has  any  thing  so  strong  as  this  ever  oeen 
done? 

Stevens.  It  has  been  done  frequently  in  the  case  of  a  commission ; 
and  where  there  has  been  no  commission,  the  circumstance  that  there 
is  a  fund  in  court,  the  property  of  the  alleged  lunatic,  has  been  held 
to  give  the  court  jurisdiction,  at  all  events,  as  to  the  application  of 
the  dividends. 

Knight  BmjcE,  L.  J.  It  would  be  a  very  wholesome  jurisdiction ; 
but  I  do  not  remember  an  instance  of  any  thing  so  strong  having 
been  done.     I  should  wish  to  do  it. 

Lord  Cranworth,  L.  J.  I  am  not  aware  of  any  express  author- 
ity against  the  jurisdiction.  In  exercising  it,  the  court  will,  in  effect, 
be  carrying  only  one  step  further,  that  which  is  constantly  done  by  it 
in  the  case  of  infants  having  a  small  fund.  In  such  cases,  it  is  the 
practice  to  apply  part  of  the  capital  in  paying  an  apprenticeship-fee. 
I  am  inclined  to  act  upon  the  analogy.  It  will  be  better,  however, 
not  to  lay  out  the  whole  fund  in  the  way  suggested,  but  to  reserve  a 
portion,  so  that  this  lady  may  have  some  small  sum  to  which  she  may 
have  recourse  in  case  of  necessity. 

Knight  Bruce,  L.  J.  Though  somewhat  afraid  of  it,  I  think  we 
ought  to  have  jurisdiction  to  apply  a  portion  of  the  fund  in  the  w^ay 
proposed.  As  Lord  Cranworth  sees  no  objection,  it  had  better  be 
done.  As,  however,  upon  the  death  of  Mary  Davies,  the  mother,  the 
annuity,  if  purchased  in  the  names  proposed,  will  stand  in  the  name 
of  the  brother  alone,  who  is  in  trade,  I  think  a  better  mode  of  secur- 
ing the  annuity  should  be  devised.  The  order  will  extend  to  a  por- 
tion only  of  the  fund,  say  600/. 

■ 

Stevens  suggested  that  an  annuity  might  be  purchased  in  the  name 
of  the  accountant-general. 

Knight  Bruce,  L.  J.  I  do  not  see  why  this  kind  of  government 
stock  might  not  stand  in  the  name  of  the  accountant-general  as 
well  as  any  other. 

The  application  was  then  directed  to  stand  over,  in  order  that  ap- 
plication might  be  made  to  the  accountant-general,  or  that  some 
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proper  mode  of  securing  the  annuity  proposed  to  be  purchased  might 
be  devised. 

March  29.  Stevens  said  that,  on  proposing  the  investment  to  the 
accountant-general,  he  had  refused  to  accede  to  its  being  made  in 
his  name,  alleging,  as  a  ground,  that  he  was  not  sure  that  it  would 
not  expose  him  to  a  penalty. 

Ultimately,  the  following  order  was  made,  it  having  been  ascertain- 
ed that  the  commissioners  for  the  reduction  of  the  national  debt 
would  act  upon  it  when  made :  — 

It  hereby  is  ordered,  that  the  petitioner  Henry  Philip  Davies  be  at 
liberty  to  enter  into  a  contract  with  the  commissioners  for  the  reduc- 
tion of  the  national  debt,  for  the  purchase,  in  the  name  and  on  the 
life  of  the  petitioner  Sophia  Frances  D'  Arley  Davies,  spinster,  a  per- 
son of  unsound  mind,  of  such  a  government  annuity  as  can  be  pur- 
chased by  a  transfer  to  the  said  commissioners  of  600/.,  3/.  per  cent, 
bank  annuities,  part  of  7621, 16s.  like  annuities  standing  in  the  name 
of  the  accountant-general  of  this  court,  in  trust  in  the  cause  of  Davies 
v.  Timothy  Davies^  "  the  account  of  the  petitioner  Sophia  Frances 
D'  Arley  Davies,"  be  transferred  to  the  commissioners  for  the  reduction 
of  the  national  debt,  as  the  consideration  for  the  purchase  of  such 
annuity.  And  it  is  ordered,  that  the  said  commissioners  do  pay  the 
said  annuity  to  the  said  petitioner  Henry  Philip  Davies  until  the  fur- 
ther order  of  this  court,  he  undertaking  duly  to  apply  the  same 
towards  the  maintenance  of  the  said  petitioner  Sophia  Frances 
D'  Arley  Davies.  And  it  is  ordered,  that  the  interest  to  accrue  due 
on  162/.  165.,  3/.  per  cent,  bank  annuities,  residue  of  the  said  762/. 
165.  like  annuities,  after  the  transfer  hereby  directed,  be  from  time  to 
time,  as  the  same  shall  become  due,  paid  to  the  said  petitioner  Henry 
Philip  Davies  during  the  life  of  the  said  Sophia  Frances  D'  Arley 
Davies,  or  until  the  further  order  of  this  court,  upon  the  like  under- 
taking. And  it  is  further  ordered,  that  it  be  referred  to  the  taxing- 
master  of  this  court  in  rotation  to  tax  the  petitioners'  costs  of  and 
relating  to  this  application,  and  consequent  thereon ;  and  that  the  said 
costs,  when  taxed,  be  paid  out  of  the  sum  of  41/.  195.  5dL  cash  in  the 
bank  on  the  credit  of  the  aforesaid  cause  and  account,  to  Mr.  Francis 
Christopher  Vernon  Pike,  their  solicitor.  And  it  is  ordered,  that  the 
residue  of  the  said  sum  of  41/.  195.  5d.  cash,  after  payment  of  the  said 
costs,  (such  residue  to  be  certified  by  the  said  taxing-master,)  be  paid 
to  the  said  Henry  Philip  Davies,  upon  the  like  undertaking.  But  in 
case  the  said  cash  shall  be  insufficient  to  pay  the  total  amount  of 
such  costs,  then  it  is  ordered,  that  the  said  sum  of  41/^  195.  5d,  cash 
be  paid  to  the  said  Francis  Christopher  Vernon  Pike,  he  consenting 
to  receive  the  same  in  full  discharge  of  the  said  costs.  And  for  the 
purposes  aforesaid,  the  said  accountant-general  is  to  draw  on  the  bank 
according  to  the  form  prescribed  by  the  act  of  parliament  and  the 
general  rules  and  orders  of  this  court  in  that  case  made  and  provided ; 
and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  court  as 
there  shall  be  occasion. 

23* 
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Blackwell  V.  Pennant.^ 

March  2,  and  8,  1852. 

Legacy  —  Servant. 

Testator  bequeathed  "  to  all  mj  servants  living  with  me  at  my  decease,  and  who  shall  hare 
then  lived  in  my  service  for  three  years,  one  year's  wages: " — 

Hdd^  first,  that  this  bequest  extended  .to  servants  who  were  in  the  employment  of  the  testa- 
tor,* though  not  resident  in  the  same  house.    But, 

Secondly,  that  it  did  not  include  any  servants  who  had  never  entered  into  any  contract  or 
yearly  hiring,  or  in  which  a  yearly  wage  was  agreed  upon ;  and,  therefore,  a  gardener,  who 
was  eugaged  at  a  fixed  sum  per  week,  although  paid  at  irregular  intcrvab,  ^iis  not 
included. 

The  facts  of  the  case  sufficiently  appear  in  the  judgment 

March  8.  Turner,  V.  C.  This  was  the  claim  for  payment  of  a 
legacy  under  the  following  circumstances.  The  only  clause  in  the 
testator's  will  now  to  be  construed  is  as  follows :  —  "I  give  to  every 
servant  living  with  me  at  the  time  of  my  decease,  and  who  shall  then 
have  lived  in  my  service  for  three  years,  one  year's  wages."  The 
plaintift*  claims  to  be  entitled  to  a  year's  wages  under  this  gift  It 
appears  that  the  plaintiff  had  been  for  many  years  employed  to  work 
as  assistant  gardener,  in  the  garden  of  the  mansion-house  occupied 
by  the  testator,  at  first  at  a  weekly  wage  of  15^.,  and  afterwards  at 
Vis.  per  week.  By  the  affidavit  of  the  widow  of  the  testator,  it 
appears  that  a  book  was  kept  by  herself  and  her  husband,  marked 
"  Servants  at  Brymba  House,"  and  that  in  that  book  the  plaintiff's 
name  does  not  appear ;  and  the  affidavit  says,  that  he  was  considered 
as  a  weekly  laborer,  exclusively  employed  in  out-door  labor;  that 
seven  or  eight  men  and  boys  were  usually  employed  in  and  about  the 
mansion-house  and  home-farm ;  and  then  it  states  the  claim  by  the 
plaintiff,  and  the  refusal  of  the  widow  to  pay  the  alleged  legacy ;  that, 
•except  during  a  short  period,  the  plaintiff  continued  to .  be  employed 
by  her  since  the  decease  of  the  testator,  at  the  wages  of  17^.,  and 
afterwards  at  205.  a  week ;  that  it  was  untrue  that  the  plaintiff  had  been 
hired  by  the  testator,  by  the  year ;  that  no  new  agreement  had  been 
entered  into  by  her  as  the  executrix,  but  that  he  had  continued  to  be 
employed  by  her  on  the  same  footing  as  by  the  testator  in  his  lifetime. 
The  only  other  material  affidavit  is  that  of  E.  Jones,  who  swears  that 
the  plaintiff  has  untruly  represented  himself  as  engaged  at  an  annual 
salary  ;  that  he  has  heard  the  testator  say  that  the  plaintiff  was  en- 
gaged at  175.  a  week,  and  that  he  has  heard  the  plaintiff  more  than 
once  complain  that  175.  a  week  was  too  little  to  support  a  family 
upon,  and  that  he  never  hinted  at  a  yearly  hiring;  that  his  wages  had 
been  raised  from  155.  to  175.  a  week  in  lieu  of  some  beer  allowance 
which  he  formerly  enjoyed ;  and  that  he  always  understood. the  plain- 
tiff was  hired  by  the  week.     I  have  no  doubt  that  the  plaintiff  was  a 
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servant  living  with  the  testator  at  the  time  of  his  decease,  within  the 
meaning  of  the  will ;  that  meaning  is  to  be  gathered  from  the  terms 
used,  taken  in  connection  with  the  circumstances  in  which  the  testa- 
tor was  at  the  time  of  using  them.  But  the  court  is  not  to  place 
itself  in  the  situation  of  the  testator  with  any  idea  of  speculating  as 
to  what  he  might  have  intended,  but  only  to  explain  the  words  used, 
when  the  words  used  may  be  taken  in  more  senses  than  one.  Now, 
the  only  important  circumstance  here  is,  that  the  testator  had  several 
servants,  under  weekly,  yearly,  and  quarterly  contracts  of  hiring,  liv- 
ing, some  in  the  mansion-house,  and  others  in  the  lodge  and  cottages 
upon  the  estate  ;  and  it  is  not  certain,  from  the  terms  of  this  disposi- 
tion, whether  the  testator  meant  his  bounty  to  extend  to  both  classes, 
or  to  one  class  only.  It  was  coittended  by  the  defendant,  that  by  the 
words  "  living  with  me  at  the  time  of  my  decease,"  the  testator  meant 
"  living  along  with  me  in  the  same  house."  1  do  not  adopt  this  view, 
but  think  that  the  expression  is  equivalent  to  living  in  my  service. 
Here  the  plaintiff  was  living  in  a  cottage  near  the  mansion,  and  on 
the  grounds  held  along  with  it  It  cannot  be  said,  that  because  he 
was  not  living  with  him  in  the  same  house,  he  was  therefore  not  a 
servant  living  with  the  testator,  and  in  his  service.  I  think,  therefore, 
he  came  within  that  description,  and  he  had  been  so  for  the  required 
term  of  three  years  previous  to  the  testator's  decease.  The  cases  of 
BootA  V.  Dean^  1  My.  &  K.  560 ;  Townshend  v.  Windhamj  2  Vern.  546 ; 
and  the  very  late  case  of  Ogle  v.  Morgan^  14  Jur.  801,  reversed  on  appeal 
by  Truro,  C.,  16  Jur.  277 ;  s.  c.  ante,  p.  92,  have  been  referred  to.  In 
Ogle  v.  Morgan,  the  question  turns  more  on  the  meaning  of  the  term 
**  domestic  establishment,"  which  does  not  occur  here  to  narrow  the 
meaning  of  the  testator's  expressions ;  and  therefore  I  am  bound  to 
adopt  Lord  Cowper's  opinion  in  Townshend  v.  Wind/lam^  that  the  de- 
scription, "*  servants  living  with  me  at  the  time  of  my  death,'  is  not  to 
be  confined  to  such  servants  only  as  were  in  the  testator's  house,  or  had 
diet  from  him."  But  then  there  is  the  case  of  Booth  v.  Dean,  before  Sir 
John  Leach,  which  is  not  opposed  to  this  view,  but  has  an  important 
bearing  on  the  present  case,  because  there,  as  here,  a  servant  hired  by 
weekly  wages  claimed  under  a  gift  of  a  year's  wages  to  all  servants 
living  with  the  testator  at  the  time  of  his  decease;  and  the  Master  of 
the  Rolls  decided  that  the  expression  "  a  year's  wages "  clearly  had 
reference  to  a  yearly  hiring,  to  servants  "  usually  hired  by  the  year." 
And  this  I  take  to  be  the  right  interpretation.  When  the  testator 
gives  to  his  servants  a  year's  wages,  he  gives  it  to  those  whom  he  had 
hired  at  yearly  wages.  Has  he  ever  entered  into  any  contract  with 
the  plaintiff  respecting  a  year's  wages  ?  Has  a  year's  wages  ever 
been  defined  by  them  ?  It  cannot  be  taken  to  be  the  aggregate  of 
fifty-two  weeks'  wages.  This  would  be  a  very  strained  construction. 
It  was  incumbent  on  the  plaintiff  to  show  that  a  yearly  sum  had  been 
agreed  upon  between  himself  and  the  testator ;  but  this,  I  am  of  opi- 
nion, he  has  not  sufficiently  shown.  The  plaintiff  has  sworn  that  he 
was  hired  by  the  year,  and  that  his  wages  were  calculated  first  at  the 
rate  of  15^.  a  week,  and  afterwards  17^.  a  week ;  but  he  has  nowhere 
sworn  that  he  was  paid  yearly ;  on  the  contrary,  his  affidavit  states 
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that  the  payments  were  sometimes  half-yearly,  sometimes  quarterly, 
but  generally  at  irregular  intervals.  Not  only  do  the  sums  of  291. 
and  44/.  4^.  appear  unusual  and  improbable  to  be  selected  with  refer- 
ence to  an  annual  engagement,  but  it  appears  from  the  plaintiff's  own 
affidavit  that  they  were  adopted  with  reference  to  a  weekly  sum.  It 
is  clearly  very  improbable  that  he  should  be  paid  first  half-yearly,  then 
quarterly,  then  at  irregular  intervals,  if  there  had  been  originally  a 
yearly  hiring ;  and  on  reference  to  the  books  kept  by  the  plaintiff,  it 
appears  clearly  that  the  first  entry  of  payment  was  calculated  at  the 
foot  of  so  many  weeks'  wages.  Then  there  was,  in  addition,  the  evi- 
dence of  Jones,  which  clearly  showed  that  the  plaintiff  had  com- 
plained of  the  amount  of  his  wages  as  weekly  wages.  I  am,  there- 
fore, of  opinion  that  this  claim  must  be  dismissed.  If  this  result 
had  been  arrived  at  on  a  point  of  law  merely,  I  should  have  been  dis- 
posed to  dismiss  it  without  costs ;  but  looking  at  the  case  which  I 
have  cited,  of  Ogle  v.  Morgan^  and  my  decision  turning  on  the  facts 
of  the  case,  and  the  plaintiff  not  having  substantiated  the  case  which 
he  brought  forward,  I  must  dismiss  this  claim  with  costs. 


Bennett  v.  Smith. 

March  11, 1852. 

Vendor  and  Purchaser — Specific  Performance  —  Bidding  as  Ageni, 

A  purchaser  alleged,  bj  his  answer  to  a  suit  for  specific  performance,  that  he  acted  as  a  pnffer 
in  bidding  for  one  lot,  and  also  as  puffer  in  bidding  for  another  lot,  which  was  knocked 
down  to  him ;  and  that  he  therefore  purchased  the  lot,  and  signed  the  agreement  for  the 
purchase,  as  the  agent  of  the  vendor;  but  the  statement  in  his  depositions  of  the  circum- 
stances attending  the  signature  was  somewhat  different  from  that  in  his  answer,  and  he  had 
signed  an  order  on  his  attorney  for  payment  of  the  deposit  money :  — 

Seld^  that  there  was  not  sufficient  evidence  of  agency,  and  the  defendant  was  held  to  hayo 
purchased  on  his  own  account. 

The  court  cannot  speculate  on  the  damages  which  a  jury  might  have  given  for  the  breach 
of  an  agreement,  nor  on  the  damage  caused  to  property  by  failure  of  a  sale ;  therefore  the 
specific  performance  of  an  agreement  of  hereditaments,  where  the  consideration  money  is 
50/.,  is  not  too  small  a  matter  for  the  jurisdiction  of  the  court. 

The  exercise  of  the  jurisdiction  is  discretionary  in  the  court ;  but  the  discretion  is  not  arbi- 
trary, but  must  be  exercised  according  to  the  circumstances  of  tho  case. 

J.  Russell  and  Terrell^  for  the  plaintiff. 

Bolt  and  W.  Nalson,  for  the  defendant 

The  arguments  and  circumstances  sufficiently  appear  in  the  judg- 
ment. 

Turner,  V.  C.    This  was  a  claim  for  specific  performance  brought 
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by  the  vendor,  in  respect  of  lot  3,  at  a  sale  by  auction ;  and  the  ques- 
tion I  really  have  to  decide  is,  whether  the  defendant  purchased  at 
the  sale  in  question  as  the  agent  of  the  vendor,  or  whether,  having 
agreed  to  purchase  on  his  own  account,  he  found  that  he  had  made  a 
bad  bargain,  and  now  tries  to  avoid  the  completion  of  his  agreement. 
One  point  is  perfectly  clear,  namely,  that  the  defendant  signed  the 
agreement  for  the  purchase  of  the  property.  The  difficulty  is  caused 
by  the  discrepancy  of  the  evidence  as  to  the  minute  circumstances 
under  which  the  signature  of  the  agreement  was  made ;  and  yet  it  is 
from  minute  circumstances  that  the  truth  of  the  case  must  be  col- 
lected. The  defendant's  case,  on  his  answer,  is,  that  he  came  into 
the  auction  room  out  of  mere  curiosity,  without  any  intention  to  buy ; 
that  after  lot  2  had  reached  200/.,  a  person  named  Fream  came  into 
the  room,  and  the  plaintiff  then  whispered  to  him,  the  defendant,  that 
Fream  was  a  buyer,  and  asked  to  speak  a  few  words  with  him,  the 
defendant,  in  private ;  that  they  went  accordingly  into  the  lobby,  and 
the  plaintiff  then  asked  him  to  bid  for  lot  2,  saying  he  did  not  wish 
it  to  go  under  220/.  They  then  returned,  and  the  defendant  bid  twice 
accordingly,  and  the  lot  was  purchased  by  Fream  at  225/.  That  lot 
3  was  then  put  up,  but  that  for  a  short  time  there  was  no  bidding : 
that  the  plaintiff  then  said  to  him,  in  a  whisper,  "  Put  it  in  at  some- 
thing ; "  to  which  he,  the  defendant,  replied,  *that  he  knew  nothing 
about  the  property ;  and  the  plaintiff  then  said,  "  Put  it  in,"  or  "  Set 
it  going,  at  50/.,"  and  said  that  he  had  spent  considerable  sums  of 
money  upon  it  in  repairs ;  that  the  auctioneer,  hearing  this  whispered 
conversation,  stated  that  the  two  cottages  in  this  lot  were  let  at  7/.  or 
8/.  per  annum,  which  statement  was  not  dissented  from  by  the  plain- 
tiff; that  the  defendant,  under  these  circumstances,  made  a  first  bid- 
ding of  50/.,  upon  which  no  advance  was  ever  made,  and  the  lot  was 
knocked  down  to  him ;  that  he  was  then  asked  to  sign  the  agreement, 
and  signed  accordingly,  "  and  thought  that,  after  the  representations 
of  the  auctioneer  and  the  plaintiff,  he  could  do  himself  no  harm,  and 
that  it  was  better  to  sign  than  to  avow  publicly  the  circumstances 
under  which  he  had  bid."  This  is  the  case  on  the  answer.  But  the 
defendant  has  also  been  examined  as  a  witness,  and  in  his  depositions 
he  says  that  he  bid  solely  to  oblige  the  plaintiff,  and  without  the 
slightest  notion  of  purchasing,  being  wholly  ignorant  of  the  state  of 
the  property;  and  that  when  the  memorandum  of  agreement  was 
placed  before  him  tb  be  signed,  "  he  withdrew  from  signing  it,  and 
said  he  had  nothing  to  do  with  purchasing  the  property  on  his  own 
account."  There  is  nothing  in  the  answer  as  to  this.  The  defendant 
then,  in  his  deposition,  proceeds  to  say  that  the  plaintiff  urged  him  to 
sign,  and  said  he  would  make  it  "  all  right"  to  him.  There  is  in  the 
answer  nothing  as  to  this  either ;  and  it  is  clear  that  it  is  not  true ; 
because  the  defendant  not  only  signed  the  contract,  but  he  also  signed 
an  order  on  his  attorney  to  pay  the  deposit  on  the  purchase-money, 
which  would  have  been  entirely  out  of  place  if  he  had  not  then  con- 
sidered it  as  his  own  purchase.  Taking  into  consideration  the  signa- 
ture by  the  defendant  of  the  memorandum  of  agreement,  the  contra- 
diction between  his  answer  and  his  examination,  and  his  having  given 
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an  order  for  the  deposit  in  his  own  name,  and  on  his  own  agent,  it  is 
impossible  to  contend  that  he  purchased  as  the  agent  of  the  plaintiff. 
The  evidence  of  two  other  witnesses  was  gone  into  to  establish  this 
agency,  but  the  evidence  of  one  of  these  witnesses  was  immaterial, 
and  that  of  the  other  contradicts  the  answer  of  the  defendant.  It 
only  remains  to  consider  the  objection  which  was  attempted  to  be 
taken  to  the  jurisdiction  of  the  court.  It  was  said,  that  as  the  pur- 
chase-money was  only  50/.  the  vendor  was  not  entitled  to  come  here, 
because  a  jury  would  not  have  given  him  lOL  damages.  But  it  is 
impossible  for  this  court  to  say  what  a  jury  might  have  done,  or  what 
damage  might  be  caused  by  a  failure  of  the  sale  of  the  property, 
which  may  be  damaged  in  a  way  that  cannot  be  estimated.  It  was 
said  that  the  exercise  of  this  jurisdiction  in  the  court  is  discretionary ; 
that  is  so,  but  it  is  not  an  arbitrary  discretion,  but  one  which  is  to 
be  exercised  according  to  the  circumstances  of  the  case.  K  there  be 
fraud  or  imposition,  or  surprise  on  the  purchaser,  the  court  will  not 
interfere  to  enforce  the  agreement ;  but  here  I  cannot  say  that  there 
are  any  such  circumstances;  and  I  am,  therefore,  of  opinion,  tha. 
there  must  be  a  specific  performance  of  this  agreement;  and  believing 
the  defendant  to  have  made  representations  which  are  not  true,  I  shall 
make  the  decree  against  him  with  costs.  There  must  be  the  usual 
reference  to  the  Master. 


WiTHAM  r.  Salvin.^ 

April  26,  1852. 

Practice  —  Misnomer  in  Copy  of  Bill  served  on  a  Defendant  under  the 

23d  Order  of  August^  1841. 

Where  a  defendant,  who  has  been  served  with  a  copy  of  the  bill,  nnder  the  23d  Order  of 
Auf^ust,  1841,  has  been  misnamed  in  the  bill,  leave  will  be  ^ven,  on  production  of  an 
affidavit  showing  that  the  party  served  is  the  same  person  as  is  referred  to  in  the  memo- 
randum  of  service,  to  enter  a  memorandum  of  service  of  the  copy  of  the  bill,  wi^  the 
name  of  the  defendant  correctly  stated  in  it. 

In  this  case,  the  defendant  William  Charlton  had  been  served  with 
a  copy  of  the  bill,  under  the  23d  Order  of  August,  1841.  The 
defendant  had,  by  mistake,  been  named  in  the  bill  and  in  the  copy 
served  on  him,  as  William  Charlton,  instead  of  William  Henry 
Charlton. 

Ridley^  now  moved  for  leave  to  enter  a  memorandum  of  service  of 
the  copy  of  the  bill,  with  the  name  of  the  defendant  correctly  stated 
in  it,  so  as  to  avoid  the  necessity  of  amending  the  bill,  and  serving 
the  defendant  with  a  copy  of 'the  amended  bill;  and  cited  a  case  of 
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Glover  y.  Cockerill^  9  Jur.  860,  in  which  Sir  J.  L.  Knight  Bruce,  L.  J., 
then  Vice- Chancellor,  had  made  a  similar  order;  and  stated  that  he 
was  furnished  with  such  an  affidavit  as  had  been  required  by  the 
Vice-Chancellor  in  that  case,  showing  that  the  person  who  had  been 
served  was  the  same  person  as  was  referred  to  in  the  memorandum 
of  service. 

RoMiLLY,  M.  B.,  on  the  authority  of  the  case   cited,  made  the 
order. 


Ex  parte 


April  23,  1852. 

Turner,  V.  C,  on  declining  at  present  to  make  the  order  prayed, 
directed  further  affidavits  as  to  the  circumstances  of  the  case ;  and 
said  that  he  had  more  than  once  had  occasion  to  remark,  that  when 
the  court  was  asked,  in  order  to  save  expense,  at  once  to  make  orders 
on  matters  which  properly  ought  to  go  to  the  Master  in  the  first  in- 
stance, it  was  impossible  that  the  court  could  make  any  order  except 
upon  the  full  materials  which  would  be  required  by  the  Master, 
These  remarks  pointed  particularly  to  all  applications  for  appoint-, 
ment  of  guardian,  maintenance,  &c.  without  a  reference,  where  the 
funds  are  smalL 


Ex  parte  Straffon's  Executors  ;  in  re  The  North  of  England 

Joint-stock  Banking  Company.^ 

March  31  and  April  15  and  21, 1852. 

Joint-stock  Companies  Winding-up  Acts  —  Contributory  —  Nonrobserv^ 
ance  of  strict  Rules  —  Equitable  Principles  —  Estoppel 

Bifitinction  in  equity  between  the  effect  of  transactions  between  directors  of  joint-stock  com- 
panies and  other  persons,  where  there  is  a  substantial  departure  from  the  powers  and  objects 
of  Uie  deed  of  settlement,  as  in  MomarCs  case^  13  Jur.  665,  and  Lawes^case^  16  Jur.  343; 
B.  c.  ante,  p.  162,  and  where  there  is  a  departure  as  to  formalities  only,  as  in  the  present  case. 

Bj  a  clause  in  the  deed  of  settlement,  shareholders  were  allowed  to  sell  and  transfer  their 
shares  with  the  consent  of  the  directors,  *^  such  consent  to  be  testified  by  the  managing 
directors  signing  their  names  in  the  margin  of  the  instrument  of  transfer."  In  the  present 
case  it  was  not  done,  but  across  the  notice  to  the  directors  of  the  rendor's  intention  to  sell 
was  written  the  word  "  transferred,"  signed  by  a  director.  The  deed,  which  was  executed 
in  the  place  of  the  deed  of  settlement,  was  not  signed  by  the  purchaser,  but  in  his  name 
by  a  member  of  his  family,  who  was  in  the  habit  of  signing  for  him,  but  this  was  unknown 
to  the  directors ;  and  the  purchaser  subsequently  rcceired  regularly  the  dividends  upon 
the  shares.    The  deed  of  settlement  contained  a  clause,  that  "  all  sales  and  transfers  of 
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any  sharos  not  made  conformably  to  the  provisions  of  the  deed  of  settlement,  and  accord- 
ing to  the  regulations  of  the  directors,  shall  be  invalid  at  law  and  in  equity :  ^  — 

Hdd^  all  matters  of  substance  having  been  complied  with,  and  the  deed,  which  was  executed 
being  considered  equivalent  to  an  execution  of  the  original  deed  by  the  purchaser,  that  the 
purchaser  was  properly  placed  on  the  list  of  contributories. 

The  doctrine  of  estoppel  applies  to  questions  as  to  contributories  under  the  Winding-up  Acts, 
as  well  OS  to  any  other  cases. 

If  a  man,  who  is  bound  to  execute  a  particular  deed,  executes  another  deed  at  the  request 
of  the  persons  who  have  a  right  to  call  upon  him  to  execute  the  particular  deed,  and  the 
deed  he  executes  contains  a  covenant  that  he  will  perform  all  the  covenants  in  the  prin- 
cipal deed,  he  is,  by  infusion  as  it  were,  as  much  a  party  to  the  principal  deed  as  if  he  had 
executed  tiiat  deed. 

SanbU,  if  any  formalities  have  been  wanting  upon  a  sale  and  transfer  of  shares,  cither  the 
seller  or  the  purchaser  has  a  right  in  this  court  as  against  the  other  to  compel  him  to  do 
all  acts  necessary ;  as  to  the  seller,  to  relieve  him  from  all  liability  as  owner ;  as  to  the 
purchaser,  to  clothe  him  with  the  complete  legal  interest 

This  was  a  motion  by  Henry  Nelson  and  Jonathan  Reaveley,  (the 
surviving  executors  of  John  Straffon,)  that  an  order  of  Sir  J.  L.  Knight 
Bruce,  late  Vice-Chancellor,  dated  the  10th  March,  1851,  might  be 
discharged  or  varied ;  and  that  the  order  of  Master  Fairer  of  the  19th 
February  last,  whereby  the  names  of  the  said  executors  were  included 
in  the  list  of  contributories  of  the  North  of  England  Joint-stock  Bank- 
ing Company,  as  contributories  without  qualification  in  respect  of 
700  shares,  might  be  reversed  or  discharged,  &c.  The  case  is  reported 
15  Jur.  321,  where  a  detailed  statement  of  the  facts  will  be  found. 
The  facts  are  also  sufficiently  stated  in  the  Lord  Chancellor's  judg- 
ment ;  and  the  arguments  that  were  used  in  support  of  the  appeal 
are  fully  noticed  in  the  judgment  The  following  are  the  clauses  of 
the  deed  of  settlement  that  were  relied  on  in  the  argument : — 

Clause  22.  "  The  directors  shall  once  in  every  half  year  set  a  value 
upon  the  shares,  and  such  value  shall,  for  the  purposes  of  these  pre- 
sents, be  deemed  the  true  and  actual  value  thereof  for  the  time  being; 
and  no  shares  shall  be  sold  or  transferred  until  after  the  first  half- 
yearly  meeting  in  the  year  1833,  but  after  that  period  it  shall  be  law- 
ful for  the  shareholders,  or  their  respective  executors,  administrators, 
or  assigns,  with  the  consent  of  the  directors,  to  sell  or  transfer  their 
respective  shares,  such  consent  to  be  testified  by  the  managing  di- 
rectors signing  their  names  in  the  margin  of  the  instrument  of  transfer ; 
and  for  the  purpose  of  obtaining  such  consent,  the  holder  of  the  shares 
proposed  to  be  transferred  shall  give  notice  in  writing  to  the  directors, 
to  be  left  with  the  manager  at  the  banking-house  in  Newcastle-upon- 
Tyne,  of  the  proposed  transfer,  and  which  notice  shall  contain  the 
respective  names  and  addresses  of  such  holder  and  the  proposed  trans- 
feree :  provided  always,  that  before  any  shares  be  sold,  the  same  shall 
be  first  offered  to  the  directors  on  behalf  of  the  company,  at  the  lowest 
price  the  holder  thereof  shall  agree  to  take  for  the  same :  provided 
also,  in  case  the  directors  shall  refuse  their  consent  to  any  transfer  of 
shares,  they  shall,  on  the  request  of  the  holder  thereof,  be  obliged  to 
.purchase  the  same  out  of  the  funds  on  behalf  of  the  company,  at  the 
value  thereof  for  the  time  being  set  upon  them  as  aforesaid." 

Clause  24.  "  The  directors  shall  have  power,  from  time  to  time,  to 
make  such  regulations  respecting  the  form,  preparation,  custody,  and 
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registration  of  the  instrument  of  transfer  of  shares  as  shall  appear  to 
them  expedient ;  and  all.  sales  and  transfers  of  any  shares  not  made 
conformably  to  the  provisions  of  the  deed  of  settlement,  and  accord- 
ing to  the  regulations  of  the  directors,  shall  be  invalid  at  law  and  in 
equity ;  and  every  purchaser  or  transferee  of  shares  shall  in  respect 
thereof,  if  required  by  the  directors,  either  expressly  or  by  a  general 
regulation  in  that  behalf,  execute  a  deed,  to  be  prepared  lor  the  pur- 
pose by  the  directors,  whereby  he  may  enter  into  covenants  with  the 
trustees,  or  the  public  officers  of  the  company,  duly  to  observe  and 
abide  by  all  the  stipulations,  provisions,  and  regulations  for  the  time 
being  affecting  or  intended  to  affect  holders  of  shares  in  this  company, 
provided  that  the  fees  paid  to  the  officers  of  the  company  for  pre- 
paring, registering,  and  perfecting  every  such  transfer  shall  not  exceed 
Is,  per  share  on  the  shares  trans^rred,  exclusive  of  stamp  duties." 

Clause  25.  "  The  directors  are  hereby  authorized  to  purchase  any 
shares  for  the  benefit  of  the  company ;  and  whenever,  by  means  of 
any  purchase  made  or  forfeiture  accrued,  pursuant  to  the  provisions 
of  the  deed  of  settlement,  any  shares  shall  have  become  vested  in  the 
directors  on  behalf  of  the  company,  they,  the  directors,  may  either  re- 
tain such  shares  on  behalf  of  the  company,  or,  at  their  discretion,  and  at 
any  time  or  times,  and  either  by  public  auction  or  private  contract,  or 
otherwise,  as  to  the  directors  shall  seem  most  expedient,  and  without 
the  concurrence  of  the  former  owner  or  holder  thereof  or  his  repre- 
sentatives, sell  and  dispose  of  the  same  shares  for  the  best  price,  in 
money,  that  can  be  obtained  for  the  same,  or  otherwise  deal  therewith 
as  to  them  shall  seem  most  expedient  and  for  the  benefit  of  the  com- 
pany; and  the  proceeds  arising  from  any  such  sale  or  disposition 
shall  be  added  to  the  capital  oi  the  company.  Every  purchaser  of 
such  shares  shall,  when  and  so  soon  as  he  shall  have  paid  his  pur- 
chase-money to  the  directors,  and  otherwise  have  complied  with  tha 
provisions  of  the  deed  of  settlement  respecting  purchasers  of  sharei^ 
or  such  of  them  as  may  be  applicable  to  the  case  now  in  contempla- 
tion, receive  from  the  directors  a  certificate  or  transfer  of  the  same  shares,, 
under  the  hands  of  two  of  their  body,  and  be  thereupon  recognizee! 
as  a  shareholder  in  respect  of  the  same  shares,  and  invested  with  alt 
the  rights,'  privileges,  and  qualifications  incident  to  the  complete- 
ownership  of  such  shares." 

Clause  32.  "  Every  person  to  whom  shares  shall  be  transferred,  and 
who  shall  not  then  be  a  member  of  the  company,  and  subject  to  the 
provisions  of  the  deed  of  settlement  in  respect  of  any  other  shares ; 
and  every  person  who,  being  the  husband  of  any  female  shareholder, 
or  the  executor,  administrator,  or  legatee  of  any  deceased  shareholder 
as  aforesaid,  shall,  by  notice  in  writing  as  aforesaid,  signify  to  the 
directors  his  desire  to  become  a  member  of  the  company  in  respect 
of  the  shares  vested  in  him  in  such  capacity,  and  shaQ  not,  at  the 
time  of  the  said  shares  becoming  vested  in  him  by  the  means  afore* 
said,  be  a  member  of  the  company,  and  subject  as  last  aforesaid  in 
respect  of  any  other  shares,  shall,  as  to  all  duties,  obligations,  claims, 
and  demands  upon  or  against  him  in  respect  of  such  shares,  be  con- 
sidered a  member  of  the  company,  from  the  time  of  the  same  shares 
VOL.  X.  24 
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being  so  transferred  to,  or  becoming  vested  in  him  as  aforesaid ;  but 
as  to  all  profits,  rights,  privileges,  benefits,  and  advantages  to  arise 
from  the  same  shares,  no  such  person  shall  be  considered  as  a  mem- 
ber in  respect  of  the  same  until  he  shall  have  executed  the  deed  of 
settlement." 

Clause  33.  "  Every  person  in  whom  any  shares  shall  vest  by  trans- 
fer or  otherwise,  and  who  previously  to  such  vesting  shall  have  exe- 
cuted the  deed  of  settlement,  and  who  shall  be  a  member  of  the 
company  to  all  purposes  in  respect  of  any  other  shares,  shaU,  as  to  all 
the  shares  so  vesting  in  him  as  aforesaid,  be  considered  as  a  member 
from  the  date  of  the  transfer  to  him,  or  from  the  time  of  leaving  his 
title  to  such  shares  in  the  counting-house  of  the  company,  or  proving 
it  as  aforesaid ;  and  shall  not  be  required,  nor  shall  it  be  necessary 
for  him,  again  to  execute  the  deed  of  settlement." 

The  short  facts  of  the  case  are  as  follows: — John  Straffon,  de- 
ceased, purchased,  at  various  times,  700  shares  in  the  company  — 
550  from  private  shareholders,  and  150  from  the  directors  of  the  com- 
pany. As  to  the  purchases  of  the  550  shares,  the  course  adopted  was 
this :  —  According  to  the  22d  clause,  the  vendors  offered  to  the  di- 
rectors of  the  company  the  shares  which  they  were  about  to  sell ;  the 
directors  in  every  case  declined  purchasing  them ;  the  vendors  then 
gave  the  directors  notice  of  the  agreetnent  to  sell  the  shares,  and  the 
name  and  address,  &c.,  of  the  purchaser.  No  regular  deed  of  transfer 
was  executed  as  to  any  of  the  shares,  except  as  to  ten  of  them,  and 
the  consent  of  the  directors  to  the  sale  and  transfer  was  consequently 
not  "  testified  by  the  managing  directors  signing  their  names  in  the 
margin  of  the  instrument  of  transfer,"  as  directed  by  the  22d  clause ; 
but  across  each  notice  of  the  intention  to  sell  was  written  the  word 
"transferred,"  with  the  date,  signed  by  a  director;  and  on  the  occa- 
sion of  each  sale  a  certificate  of  Stranbn  being  a  proprietor  in  the 
company  of  a  particular  number  of  shares  sold,  in  the  form  set  out  in 
the  previous  report,  was  signed  by  the  managing  director,  and  de- 
livered to  Straffon.  The  course  pursued  as  to  the  purchase  of  the  150 
shares  from  the  directors  was  precisely  the  same,  the  directors,  as 
sellers,  giving  themselves  the  notices,  and  writing  across  them  "  trans- 
ferred," and  ^ving  Strafibn  a  certificate  of  his  being  the  proprietor  of 
them.  Straiion  never  executed  the  original  deed  of  settlement,  but 
in  the  deed  of  transfer  as  to  the  ten  shares  above  mentioned,  which 
was  made  between  the  vendor  of  the  first  part,  Straffon  of  the  second 
part,  and  two  of  the  public  officers  of  the  company  of  the  third  part, 
there  was  a  covenant  by  Straffon  to  perform  all  the  covenants,  pro- 
visions, and  regulations  contained  in  the  original  deed  of  settlement. 
This  deed  was  not  executed  by  Straffon,  but  by  his  grandson,  who 
had  a  general  verbal  authority  to  sign  for  him;  but  the  deed  was  sent 
by  Straffon  to  the  directors  as  his  deed,  and  he  subsequently  received 
dividends  upon  all  the  shares,  and  did  other  acts  which  proved  that 
he  considered  himself  a  shareholder. 

W,  D.  Lewisj  {Bethell^vdth  him,  was  absent,)  in  support  of  the  appeal 
Bacon  and  J.  V,  Prior^  contra. 
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At  the  dose  of  the  argument  on  the  first  day, 

Lord  St.  Leonard's,  L.  C,  said — I  wish  the  counsel  on  both 
sides  to  consider  whether  this  is  open  to  any  of  the  great  questions 
which  have  been  discussed.  I  do  not  mean  to  give  any  opinion  at 
all  binding  on  myself  now,  nor  am  I  going  to  enter  into  the  facts  at 
all;  but  it  does  appear  to  me  to  be  a  very  simple  case  as  regards  the 
shares  under  that  deed.  Two  of  the  officers  of  the  company  are  par- 
ties to  the  deed,  and  Mr.  Straffon's  name  is  in  the  deed  as  a  party, 
and  he  covenants  with  those  officers  that  he  will  perform  the  stipu- 
lation in  that  deed  of  settlement  It  would  be  an  absolute  fraud  on 
the  part  of  Straffon  if  he  were  allowed  to  withdraw  firom  the  deed, 
having  acted  upon  it,  and  frequently  received  dividends.  One  must 
do  Straffon's  memory  the  justice  to  say  that  he  intended  to  do  no 
such  thing ;  he  died  in  the  belief  that  he  was  a  member  of  the  com- 
pany, and  he  entered  the  payments  which  he  received  in  his  cash- 
book,  and  wrote  them  off  at  the  other  side  regularly.  Therefore  he 
believed  that  he  was  a  perfect  member,  and  he  would  have  been  very 
much  surprised  if  he  had  been  told  that  he  was  not.  As  to  those 
shares,  supposing  that  deed  of  settlement  to  be  so  far  binding  on  him 
that  he  could  not  withdraw  from  it,  which  does  not  involve  the  ques- 
tion whether  it  was  executed  strictly  by  his  authority  or  not,  I  think 
he  would  not  have  been  allowed,  as  between  him  and  his  copartners, 
for  he  actually  entered  into  the  partnership,  and  was  in  the  receipt 
continually  of  dividends ;  he  became,  de  factOy  a  partner,  and  he  be* 
came  such  by  what  is  not  a  forged,  but  by  what  is  said  to  be  an  in- 
operative instrument.  There  can  be  no  question  as  to  that  But 
then  was  the  deed  executed,  within  the  meaning  of  this  deed  of  set- 
tlement, by  that  deed  referring  to  it  ?  It  clearly  was.  I  can  easily 
understand  that  in  the  deed  of  settlement,  after  some  time,  and  after 
there  had  been  a  great  many  changes,  there  was  no  room  for  it,  and 
they  took  what  was  the  same  thing,  two  responsible  officers  of  the 
company,  who  were  parties  to  this  separate  deed ;  and  the  new  pur- 
chaser covenanted  with  those  two  officers  that  he  would  obey  all  the 
conditions  of  the  deed  of  settlement  I  am  clearly  of  opinion  that 
there  was  an  execution,  in  effect  and  in  operation,  within  the  mean- 
ing of  the  deed  of  settlement  itself.  It  seems  to  me  so  at  present 
It  must  be  understood  I  am  not  deciding  it  at  all ;  I  will  hear  it  fur- 
ther argued,  to  see  how  that  objection  can  be  met  Then  the  deed 
of  settlement  does  provide,  that  if  a  man  executes  the  deed  once  in 
respect  of  any  number  of  shares,  it  shall  not  be  necessary  for  him  to 
execute  any  further  deed.  That  applies  to  so  many  further  shares  as 
were  purchased  of  anybody  else  other  than  the  directors,  and  conse- 
quently there  is  no  want  of  formality  in  that  respect  Then  a  large 
number  of  shares  seem  to  have  been  bought  of  the  directors.  I  am 
not  aware  how  they  can  be  impeached.  I  am  not  aware  what  the 
question  is.  As  to  principle,  there  is  nothing  approaching  to  it  It 
may  be  a  very  difficult  question  if  A  sold  to  B,  and  the  sale  was  in- 
formally carried  into  execution,  and  the  company  should  come  to  B, 
the  purchaser,  and  say,  "  You  shall  execute  a  deed  that  shall  render 
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you  liable."  That  has  been  carried  into  effect  upon  an  assignment 
of  leaseholds,  but  has  been  carried  too  far,  and  has  been  corrected. 
The  same  principle  applies  to  this  case.  I  do  not  think,  therefore, 
that  they  can  do  so.  I  am  only  telling  you  what  my  impression  is. 
But  they  are  authorized  by  their  deed  of  settlement  to  sell  shares : 
they  do  sell  shares,  and  you  can  have  no  better  evidence  than  the 
certificates  issued  by  themselves  that  they  sold  these  shares,  and  that 
you  are  the  buyer  of  them.  You  are  found  to  be  in  possession  of  the 
shares  by  the  receipt  of  the  dividends,  to  which  you  could  not  be  en- 
titled if  you  were  not  the  purchaser  according  to  the  certificates.  It 
has  been  clearly  decided  and  settled  in  this  court,  that  if  one  man 
sells  to  another  shares,  the  seller  is  not  at  liberty,  having  received  the 
money,  to  set  the  purchaser  at  defiance,  and  say,  "  I  will  leave  you 
liable ; "  and  the  seller  has  a  right  to  be  indemnified  by  the  purchaser 
from  the  future  liabilities  in  the  partnership.  He  may  therefore  call 
upon  the  purchaser,  and  compel  him  to  place  himself  in  such  a  relation 
as  will,  under  the  deed  of  settlement,  absolve  the  seller  from  further 
liability.  The  directors  here  are  sellers;  the  man  here  is  the  pur- 
chaser ;  and  therefore  the  directors,  in  the  character  of  sellers,  could 
compel  this  man,  if  necessary,  to  execute  proper  instruments.  Where, 
therefore,  is  the  difficulty  ?  Circuity  in  the  common  case  would  do 
it,  because  the  seller  might  insist  upon  being  relieved ;  and  when  he 
was  relieved  the  purchaser  would  be  liable.  But  here  the  parties  are 
the  directors  and  the  purchaser ;  therefore  there  is  no  circuity.  The 
court  must  consequently,  I  apprehend,  hold  that  the  directors,  being 
the  sellers,  had  that  equity  against  the  purchaser  which  now  impresses 
upon  him  in  this  court  the  character  of  purchaser  upon  a  completed 
contract,  and  therefore  liable.  It  does  not  appear  to  me,  therefore, 
at  this  moment,  not  meaning  to  decide  the  case  —  I  throw  it  out  that 
counsel  on  both  sides  may  be  aware  of  the  impression  upon  me,  and 
remove  it  if  they  can  —  it  does  appear  to  me  there  is  no  difficulty ; 
that  there  is  no  question  involving  a  great  principle,  or  any  thing 
approaching  to  it ;  that  the  case  stands  upon  simple  and  clear  prin- 
ciples, and  in  no  respect  affects  the  general  question,  which  has  been 
agitated  and  discussed  so  much  at  large,  and  so  ably  discussed,  in 
regard  to  withdrawing  from  the  consideration  of  this  case  the  strict 
performance  of  joint-stock  partnerships. 

April  15.     Bethell  replied. 

The  cases  cited  in  the  argument  were — Ex  parte  Hall^  1  Mac.  &  G. 
307 ;  8.  c.  13  Jur.  951 ;  Ex  parte  Morgan,  Id.  225 ;  Id.  665 ;  Bosanquet 
v.  Shortridffe,  4  Exch.  699 ;  SandersorCs  case,  3  De  G.  &  S.  66 ;  s.  c.  13 
Jur.  740 ;  Dodgson^s  case,  3  De  G.  &  S.  85 ;  Ness  v.  Angas,  3  Exch. 
805 ;  Ness  v.  Armstrong,  4  Exch.  21 ;  Ex  parte  Lawes,  16  Jur.  343 ;  s.  c. 
ante,  p.  162 ;  The  Newry  Railway  Company  v.  Moss,  14  Beav.  64 ;  s.  c. 
4  Eng.  Rep.  34 ;  and  Reaveley^s  case,  1  De  G.  &  S.  550 ;  12  Jur.  1065. 

April  21.  Lord  Chancellor.  This  case  turned  upon  a  decision 
of  Sir  J.  L.  Knight  Bruce,  late  Vice-Chancellor,  by  which,  as  I  under- 
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stand  it,  he  decided  that  the  person  in  question  was  answerable  to  the 
extent  of  120  shares,  and  sent  it  to  the  Master  to  inquire  as  to  his 
liability  in  respect  of  the  residue  of  the  shares.  I  believe  I  have  now 
all  the  evidence  before  me  which  can  possibly  be  obtained  in  regard 
to  any  of  the  shares.  I  mean,  therefore,  myself  to  dispose  of  the 
whole  of  the  case,  and  to  discharge  so  much  of  the  order  as  refers  it 
to  the  Master  to  inquire  as  to  the  shares,  ultra  the  120  shares ;  and  as 
the  appeal  has  come  before  me,  although  that  part  is  not  objected  to, 
I  believe  I  have  perfect  jurisdiction  to  deal  with  the  whole  of  the 
subject.  Now,  the  question  really  is,  whether  this  gentleman  was  or 
not  a  contributory.  The  case  was  argued  before  me  to  an  extent  that 
struck  me  as  somewhat  surprising.  It  was  insisted  that,  according  to 
the  law,  I  had  no  power  to  place  any  person  on  the  list  as  a  contribu- 
tory to  the  liabilities  of  this  company  unless  he  was  a  perfect  legal 
member,  according  to  every  term  of  the  deed ;  that  it  matters  not 
what  have  been  the  transactions,  there  could  be  no  estoppel  —  there 
could  be  no  acceptance  —  there  could  be  no  binding  dealing;  but 
that  it  all  turned  on  the  question,  simply,  whether  or  not  he  was  a 
legal  member,  bound  by  all  the  liabilities  of  the  company,  and  enti- 
tled to  all  the  benefits  of  the  company,  according  to  the  strict  literal 
construction  of  the  deed.  It,  was  further  said,  that  I  was  not  at 
liberty  to  administer  any  equity:  that  I  must  not  look  out  of  the 
deed,  but  must  examine  the  transactions  by  the  deed  of  settlement : 
that  I  must  not  look  out  of  that,  and  I  must  not  consider  what  the 
equities  are,  although  equities  might  be  administered,  and  parties 
might  be  liable,  but  am  bound  to  look  at  the  legal  remedy,  and  can- 
not go  beyond  it.  Now,  I  believe  that  those  rules,  so  laid  down  and 
so  insisted  on  at  the  bar,  are  not  the  rules  by  which  I  am  to  be  guided 
in  carrying  the  Winding-up  Act  into  execution.  The  first  thing  to 
ascertain  is,  who  is  a  contributory  according  to  the  act  of  parliament 
According  to  the  contention  of  the  appellant  in  this  case,  nobody  can 
be  a  contributory  who  is  not  a  legal  member,  bound,  as  I  have  said, 
by  all  the  liabilities,  and  entitled  strictly  to  all  the  benefits,  of  the 
deed.  Now,  that  is  in  no  respect  consistent  with  the  act  itself,  be- 
cause the  act  says,  in  sect  3,  of  the  interpretation  of  the  different 
words,  that  "the  word  *  member'  shall  mean  any  person  entitled  to  a 
share  of  the  assets  or  accruing  profits  of  any  such  company  at  the 
time  of  presenting  the  petition  for  dissolving  the  sanie,  or  winding  up 
the  affairs  thereof  under  this  act:"  that  "the  word  'contributory' 
shall  include  every  member  of  a  company,  and  also  every  other  person 
liable  to  contribute  to  the  payment  of  any  of  the  debts,  liabilities,  or 
losses  thereof,  whether  as  heir,  devisee,  executor,  or  administrator  of  a 
deceased  member,  or  as  a  former  member  of  the  same,  or  as  heir,  de- 
visee, executor,  or  administrator  of  a  former  member  of  the  same^ 
deceased,  or  otherwise  howsoever."  So  that  "  contributory  "  here  has 
a  sense  put  upon  it  much  larger  than  the  word  "member,"  for  the 
word  "member"  looks  certainly  like  a  person  who  is  legally  such  in 
the  proper  sense  of  the  term,  but  a  "  contributory  "  is  a  man  i^ho  is 
liable  to  contribute  to  the  payment  of  the  debts,  liabilities,  and  losses 
of  the  company.    Now,  sect  76  directs  that  the  official  manager  shall 

24» 
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make  out  a  list  of  the  members  "  and  other  contributories  of  such 
company,"  together  with  their  respective  addresses,  &c. :  so  that  it  is 
not  simply  a  list  of  members,  but  it  is  "  members  and  other  contribu- 
tories." It  is  perfectly  clear,  therefore,  without  deciding  generally 
who  is  exactly  to  be  a  contributory,  which  must  depend  on  the  spe- 
cial circumstances  of  each  case,  that  the  word  "  contributory  "  has  a 
much  larger  meaning  than  the  word  "  member."  Now,  in  point  of 
fact,  that  has  been  decided  in  a  case  in  this  very  company — Reave^ 
ley's  case,  1  De  G.  &  S.  550 ;  s.  c.  12  Jur.  1065 ;  13  Jur.  205,  and 
which  was  afterwards  affirmed  by  the  Lord  Chancellor.  Shares  in  a 
banking  company  were  purchased  for  an  infant,  without  disclosing 
his  infancy,  the  vendor  signing  a  certificate,  required  by  the  com- 
pany's rules,  that  the  purchaser  was  of  age.  It  was  discovered  that 
the  boy  was  under  age,  and  the  father  entered  into  a  deed  with  the 
company,  by  which  he  covenanted  to  indemnify  them  from  all  losses, 
and  so  on,  which  might  be  sustained  by  reason  of  his  son  having  be- 
come a  member  during  his  infancy.  He  was  held  to  be  liable  as  a 
contributory.  He  was  in  no  sense  a  member — no  more  a  member 
of  the  company  than  any  stranger  in  this  court :  the  son  wsts  a  mem- 
ber, but  the  father  was  liable  indirectly  to  the  losses,  debts,  and  lia- 
bilities of  the  company,  and  he  was,  therefore,  held  to  come  within 
the  term,  not  of  a  member,  which  in  no  sense  he  was,  but  of  a  con- 
tributory, which,  in  that  sense,  he  actually  was.  That  has  received 
the  confirmation  of  the  Lord  Chancellor,  and  has  never  been  dis- 
puted. Now,  where  there  is  no  privity  between  the  company  and 
the  parties,  and  no  liability,  then  no  question  arises ;  and  those  are 
the  cases  particularly  of  Ex  parte  HaU,  1  Mac.  &  G.  307 ;  TTie  Neurry 
Railway  tympany  v.  Moss,  14  Beav.  64 ;  s.  c.  4  Eng.  Rep.  34 ;  and  Fen- 
wicKs  case,  1  De  G.  &  S.  557..  In  not  one  of  those  cases  was  there 
privity ;  the  parties  were  not  in  privity ;  and  if  they  be  not  in  privity, 
it  is  quite  clear  they  cannot  be  liable  as  members.  Then,  if  they  be 
not  liable  as  members,  you  must,  in  order  to  bring  them  in  as  con- 
tributories, show,  that  although  they  are  not  members,  they  are  liable 
to  the  losses  and  demands  of  the  company.  Those  cases  are  alto- 
gether distinguishable  from,  and  do  not  touch,  this  case.  Now,  there 
is  a  class  of  cases  very  much  relied  upon,  which  are  cases  on  the  stat. 
7  Geo.  4,  c.  46,  and  are  the  cases  of  Ness  v.  Ar^a^,  3  Exch.  805 ;  s.  c. 
13  Jur.  874 ;  Ness  v.  Armstrong,  4  Exch.  21 ;  and  Bosanquet  v.  Short' 
ridge,  Id.  699.  Now,  all  those  cases'  depend  on  a  particular  act  of 
parliament ;  for  although  that  act  of  parliament  looks  to  the  equita- 
ble liabilities  as  well  as  the  legal  liabilities,  yet  it  does  not  furnish  on 
the  face  of  it  any  particular  remedy  for  equitable  liabilities ;  but  you 
cannot,  as  you  ought  not,  to  be  able  to  proceed  by  a  scire  facias 
against  a  man  at  law  under  that  act,  under  that  particular  provision, 
without  deciding  whether  he  would  be  liable  in  any  other  way ;  you 
cannot  make  him  liable  by  scire  facias  unless  he  is  a  legal  member. 
Now,  those  cases  ate  distinguishable  upon  that  ground ;  and  in  Bo* 
Banquet  v.  Shortridge  there  is  no  doubt,  that  although  there  might 
have  been  a  case  raised  about  the  general  conduct,  and  the  way  in 
which  the  business  had  been  conducted  as  to  the  transfer,  yet  the 
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directors,  the  company,  disclaimed  the  transfer;  the  transfer  was  not 
good  unless  it  had  the  sanction  of  the  directors ;  the  directors  actually 
withheld  that  sanction  —  they  refused  that  sanction,  and  therefore 
they  did,  and  within  a  moderate  time,  actually  disclaim  and  put  an 
end  to  adopting  that  informal  act.  I  think  that  those  cases  stand  on 
their  own  ground,  and  can  in  no  respect  touch  this.  Now,  I  beg  dis- 
tinctly to  be  understood,  in  deciding  this  case,  that  I  am  not  about  to 
decide  any  thing  which  would  touch  a  question  like  that  in  Ex  parte 
Morgan^  1  Mac.  &  G.  225 ;  s.  c.  13  Jur.  665.  Since  I  have  sat  here  I 
followed  that  case  myself,  (see  Ex  parte  Lawes^  16  Jur.  343 ;  s.  c.  ante, 
p.  162,^  and  I  see  that  I  followed  the  ssime  rule  before  when  sitting  in 
Lrelana,  and  I  shall  therefore  adopt  the  same  rule  now.  I  have  no  in- 
tention of  laying  down,  in  any  manner,  that  directors  can  act  in  contra- 
vention of  their  powers — that  if  they  abuse  their  powers,  as  between 
themselves  and  the  general  body  of  the  shareholders,  they  cannot 
maintain  an  act  done  in  violation  of  their  powers.  But  that  is  a 
totally  different  question  from  that  which  is  now  before  me,  namely, 
whether,  if  directors,  not  pursuing  or  obeying  their  deed  of  settle- 
ment, in  respect  of  particular  transactions,  do  choose  to  adopt  a  new 
rule,  and  hold  out  to  the  public  that  that  new  plan  of  theirs  is  a  bind- 
ing one,  and  that  men  advance  their  money  on  the  faith  of  that 
dealing,  and  that  they  acknowledge  a  person  who  comes  in  under  an 
imperfect  transaction  as  a  purchaser  and  shareholder,  and  he  admits 
and  treats  himself  as  bound  by  that  which  may  be,  and  I  assume  it 
to  be,  an  informal  transaction  — •  I  say  it  is  a  totally  different  question 
altogether,  a  distinct  question,  whether  such  a  course  of  dealing  will  not 
operate  so  as  to  bind  both  parties,  although  the  deed  of  settlement  in 
respect  to  formalities  is  not  obeyed,  but  a  course  of  dealing  and  trans- 
action has  been  adopted  which  may  be  considered,  in  point  of  fact,  in 
direct  opposition  to  the  provisions  of  the  deed  of  settlement.  There 
would  be  no  safety  for  mankind  in  dealings  of  this  nature,  extensive  as 
they  are,  with  so  much  money  embarked  in  them,  if  the  courts  had 
ever  held,  as  they  never  have  held,  that  every  minute  circumstance  must 
be  obeyed,  which  the  directors  themselves  ought  to  have  obeyed ;  but 
if  they  disregard  them,  if  the  shareholders  do  not  call  them  to  account 
for  doing  so,  if  a  course  of  action  has  been  adopted  in  the  particular 
company  without  complaint,  although  they  may  have  arrived  at 
making  a  man  a  shareholder  by  what  I  should  call  a  short  cut,  in- 
stead of  going  through  all  the  necessary  formalities,  that  may  be  per- 
fectly good  as  between  parties  thus  dealing  with  the  directors  and  the 
directors  themselves,  so  as  to  bind  them. 

Now,  with  these  general  observations,  let  us  see  what  the  acts  of 

f)arliamcnt  require,  and  what  the  facts  of  the  case  are,  and  what  the 
aw  as  applicable  to  the  point  is.  I  am,  perhaps,  taking  more  trouble 
than  this  case  really  deserves  from  any  importance  that  belongs  to  it, 
with  a  view  of  endeavoring  to  come  to  some  right  conclusion  in  this 
court,  if  I  can,  as  to  what  really  is  the  operation  of  these  proceedings, 
so  that  it  may,  at  least,  as- far  as  my  opinion  goes,  be  understood  on 
what  ground  we  are  proceeding,  and  that  there  may  not  be  unneces- 
sary expense  in  dealing  with  subsequent  ca^es,  without  the  parties 
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being  aware  what  the  opinion  of  the  court  as  to  the  law  is,  where 
there  has  been  a  variation,  like  that  in  this  case,  from  the  strict  rules 
of  the  deed  of  settlement. 

Now,  this  deed  of  settlement  gives  leave  to  the  shareholders,  "  their 
respective  executors,  administrators,  or  assigns,  with  the  consent  of 
the  directors,  to  sell  or  transfer  their  respective  shares,  such  consent  to 
be  testified  by  the  managing  directors  signing  their  names  in  the 
margin  of  the  instrument  of  transfer."  That  is  one  of  the  great 
solemnities  which  it  is  said,  and  truly  said,  has  not  been  obeyed  lite- 
rally in  this  case.  "  And  for  the  purpose  of  obtaining  such  consent, 
the  holder  of  the  shares  proposed  to  be  transferred  shall  give  notice 
in  writing  to  the  directors,  to  be  left  with  the  manager  at  the  bank- 
ing-house in  Newcastle-upon-Tyne,  of  the  proposed  transfer,  and 
which  notice  shall  contain  the  respective  names  and  addresses  of  such 
holder  and  the  proposed  transferree."  Then,  before  any  shares  shall 
be  sold,  the  same  shall  be  offered  to  the  directors  at  the  lowest  price, 
and  in  case  they  refuse  to  accede  "  to  any  transfer  of  shares,  they 
shall,  on  the  request  of  the  holder  thereof,  be  obliged  to  purchase  the 
same,  out  of  the  funds,  and  in  behalf  of  the  company,  at  the  value 
thereof  for  the  time  being  set  upon  them  as  aforesaid."  Now,  here 
there  are  some  things  of  form  which  are  of  substance,  namely,  that 
the  party  who  wishes  to  sell  must  give  notice  to  the  directors  of  his 
intention,  of  his  own  name,  and  of  the  name  of  the  proposed  pur- 
chaser or  transferree,  and  he  must  state  what  the  lowest  sum  is  be  is 
willing  to  take :  the  directors  have  a  right  to  purchase  at  that  sum ; 
if  they  neglect  to  purchase  at  that  sum,  the  man  has  a  right  to  selL 
That  is  substance.  Now,  that  substance  has  been  complied  with  in 
every  case.  In  every  case  before  me,  in  every  purchase  a  notice  was 
given  of  the  intention  to  sell,  stating  the  name  of  the  owner,  the 
name  of  the  transferree,  and  the  price  the  party  was  willing  to  take ; 
in  every  case  the  directors,  having  that  before  them,  declined  to  pur- 
chase, and  then  the  shares  were  transferred  in  the  way  I  shall  pre- 
sently show;  and  the  word  "  transferred"  was  written  across  each  of 
those  documents,  and  signed  by  one  or  more  directors.  Now,  that 
which  is  not  of  substance,  and  which  is  considered  as  material,  is, 
that  the  directors'  consent  was  not  testified  by  the  managing  direct- 
ors signing  their  names  in  the  margin  of  the  instrument  of  transfer. 
Now,  let  us  see  how  far  that  can  be  supplied.  Clause  24  says  — 
*'  The  directors  shall  have  power,  from  time  to  time,  to  make  such 
regulations  respecting  the  form,  preparation,  custody,  and  registration 
of  the  instrument  of  transfer  of  shares  as  shall  appear  to  them 
expedient"  It  does  not  appear  that  they  ever  did  make  them,  as  I 
apprehend.  <<  And  all  sales  and  transfers  of  any  shares  not  made 
conformably  to  the  provisions  of  the  deed  of  settlement,  and  accord- 
ing to  the  regulations  of  the  directors,  shall  be  invalid  at  law  and  in 
equity;"  which  words  are  very  much  relied  on;  ''and  every  pur- 
chaser or  transferree  of  shares  shall,  in  respect  thereof,  if  required  by 
the  directors,  either  expressly  or  by  a  general  regulation  in  that  be- 
half, execute  a  deed,  to  be  prepared  for  the  purpose  by  the  directors, 
whereby  he  may  enter  into  covenants  with  the  trustees,  or  the  public 
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officers  of  the  company,  duly  to  observe  and  abide  by  all  the  stipu- 
lations, provisions,  and  regulations  for  the  time  being  affecting, 
or  intending  to  affect,  holders  of  shares  in  this  company."  Then, 
passing  over  for  the  present  time  other  clauses,  there  is  a  clause,  the 
32d,  which  provides,  that  "every  person  to  whom  shares  shall  be 
transferred,  and  who  shall  not  then  be  a  member  of  the  company,  and 
subject  to  the  provisions  of  the  deed  of  settlement  in  respect  of  any 
other  shares,  and  every  person  who,  being  the  husband  of  any  female 
shareholder,  or  the  executor,  administrator,  or  legatee  of  any  deceased 
shareholder  as  aforesaid,  shall,  by  notice  in  writing  as  aforesaid,  sig- 
nify to  the  directors  his  desire  to  become  a  member  of  the  company 
in  respect  of  the  shares  vested  in  him  in  such  capacity,  and  shall  not, 
at  the  time  of  the  said  shares  becoming  vested  in  him  by  the  means 
aforesaid,  be  a  member  of  the  company,  and  subject  as  last  aforesaid 
in  respect  of  any  other  shares,  shall,  as  to  all  duties,  obligations, 
claims,  and  demands  upon  or  against  him  in  respect  of  such  shares, 
be  considered  a  member  of  the  company  from  the  time  of  the  same 
shares  being  so  transferred  to  or  so  becoming  vested  in  him  as  afore- 
said ;  but  as  to  all  profits,  rights,  privileges,  benefits,  and  advantages 
to  arise  from  the  same  shares,  no  such  person  shall  be  considered  as 
a  member  in  respect  of  the  same  until  he  shall  have  executed  the 
deed  of  settlement."  So  that  here,  you  observe,  a  purchaser's  lia- 
bility accrues  before  his  right  to  profit  accrues.  He  may  become 
liable  to  the  burthen,  but  may  not  become  entitled  to  the  benefit ;  and 
that  tells  against  this  gentleman,  of  course,  whose  case  is  now  before 
me,  because  he  may  have  become  liable,  although  he  may  not  have 
become  entitled  to  the  benefit ;  and  it  shows  that  the  argument,  that 
he  must  in  all  respects  be  a  member  before  he  can  become  liable,  is 
not  a  sound  argument  Then  clause*  33  is  an  important  one  in  this 
case :  —  "  Every  person  in  wTiom  any  shares  shall  vest  by  transfer  or 
otherwise,  and  who,  previously  to  such  vesting,  shall  have  executed 
the  deed  of  settlement,  and  who  shall  be  a  member  of  the  company 
to  all  purposes  in  respect  of  any  other  shares,  shall,  as  to  all  the  shares 
so  vesting  in  him  as  aforesaid,  be  considered  as  a  member  from  the 
date  of  the  transfer  to  him,  or  firom  the  time  of  leaving  his  title  to 
such  shares  in  the  banking-house  of  the  company,  or  proving  it  as 
aforesaid,  and  shall  not  be  required,  nor  shall  it  be  necessary  for  him, 
again  to  execute  the  deed  of  settlement"  Then,  upon  the  transfer 
of  shares,  the  old  certificates  shall  be  delivered  up,  and  new  ones 
given.  Now,  in  this  case  there  were  a  great  many  shares  which  had 
become  vested  in  these  parties. 

There  were  two  classes  of  shares,  one  of  which  I  have  not  yet 
alluded  to,  and  the  other  I  have.  The  first  consisted  of  120  shares, 
which  went  through  the  process  I  have  abready  described,  and  which 
it  is  not  worth  wMIe  going  through  in  detail.  [The  particulars  are 
stated  15  Jur.  321.]  The  documents  I  have  here ;  but  I  believe  I 
describe  them  truly  in  saying  that  all  the  substance  was  performed  — 
the  notices  were  given,  and  the  shares  were  offered  to  the  companv ; 
the  company  refused  to  avail  themselves  of  the  offer,  and  then  the 
present  holder  sold  them  regularly  through  a  broker,  and  they  were 
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bought  by  the  gentleman  in  question.  Now,  the  way  in  which  it 
was  managed,  in  the  purchase  of  the  120  shares,  was  this ;  and  that 
appears,  by  the  evidence  in  this  matter,  to  have  been  the  scheme 
which  was  adopted  by  the  directors,  in  order  evidently  to  save  stamp 
duty,  and  to  avoid  the  necessity  of  formal  transfers.  It  has  been 
observed  that  the  24th  clause  says,  that  if  the  directors  require  it,  the 
party  coming  in  shall  execute  a  deed,  to  be  prepared  for  that  purpose, 
whereby  they  entered  into  covenants  vdth  trustees  and  public  oflicers 
truly  to  observe  the  stipulations  in  the  deed ;  so  that  there  is  an  ex* 
press  direction  for  that  purpose.  Then,  as  I  have  already  observed, 
it  is  provided  by  clause  33,  that  members  acquiring  additional  shares 
need  not  execute  the  deed.  Now,  on  those  two  clauses  the  deed 
which  I  have  now  before  me  was  evidently  framed,  and  it  is  made 
between  the  persons  who  were  the  holders  of  those  shares,  of  the  first 
part;  the  purchaser,  Mr.  Straffon,  a  gentleman  whose  property  has 
been  embarked  in  this  speculation,  of  the  second  part ;  and  the  public 
officers  of  the  company  of  the  third  part-  Now,  in  that  deed,  which 
is  a  regular  transter  of  the  ten  shares,  there  is  a  covenant  by  JVIr. 
Straffon,  the  purchaser.  He  covenants  with  the  person  who  sold 
them  and  with  the  persons  who  are  there  of  the  third  part,  the  public 
officers  of  the  company,  "  their  successors,  executors,  administrators, 
and  assigns,  that  he,  the  said  John  Straffon,  shall  and  will  from  time 
to  time,  and  at  all  times  hereafter,  in  respect  of  the  said  shares  hereby 
assigned,  well  and  truly  pay  all  instalments  and  sums  of  money  due 
or  hereafter  to  become  due  thereon,  and  also  perform,  fulfil,  and  keep 
all  and  every  the  covenants,  stipulations,  provisions,  and  regulations 
contained  in  the  deed  of  settlement  of  the  said  company ;  •  •  .  .  and 
also  all  other  stipulations,  provisions,  and  regulations  for  the  time 
being  aflecting  or  intended  to  affect  holders  of  shares  in  the  said  com- 
pany ;  .  .  .  .  and  shall  and  will,  if  thereto  required  by  the  directors, 
either  expressly  or  by  a  general  regulation  in  that  behalf,  execute  a 
deed  of  covenant  (to  be  prepared  by  the  directors  for  that  purpose) 
to  and  with  the  trustees  or  public  officers  of  the  company,  on  the 
part  of  him,  the  said  John  Straffon,  his  executors,  administrators,  and 
assigns,  duly  to  observe  and  abide  by  all  the  stipulations,  provisions, 
and  regulations  for  the  time  being  affecting  or  intended  to  affect 
holders  of  shares  in  the  said  company."  I  think  they  made  a  mis- 
take in  that  respect ;  for,  in  point  of  fact,  this  very  deed  was  exe- 
cuting that  very  obligation ;  but  it  is  only  a  work  of  supererogation 
—  he  covenants  that  he  will  do  again  the  very  act  which  he  has  just 
performed.  Now,  this  deed  is  executed  regularly  by  the  persons  who 
were  the  holders,  the  sellers,  and  by  the  public  officers ;  there  is  the 
receipt  for  the  purchase-money,  and  Mr.  Straffon's  name  appears  to 
it  in  very  legible  characters  —  "John  Straffon;"  and  there  is  an 
attestation  by  a  person  who  has  made  an  affidavit-in  this  matter  — 
John  M'Intosh  Straughan.  He  witnesses  this  deed.  Now,  this  deed 
was  sent  to  the  company — I  may  as  well  dispose  of  that  —  as  a 
deed  executed  by  the  purchaser  upon  the  purchase,  in  consequence 
of  the  notice  served  on  the  directors,  and  accepted  by  and  acted  on 
by  them ;  and,  as  the  solemn  deed  of  Mr.  Straffon,  accepted  by  the 
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company,  dealt  with  by  the  company  as  a  bond  fide  deed,  without 
the  slightest  knowledge  that  it  had  not  been  executed  by  the  person 
who  was  represented  on  the  face  to  have  executed  it,  and  who  ought 
to  have  executed  it ;  and  the  execution  by  the  real  party  Mr.  Straughan 
witnessed.  That  deed  being  so  acted  upon,  and  accepted  by  the 
company,  Mr.  StrafTon  receives  the  dividends  as  a  purchaser  under 
and  in  consequence  of  that  deed;  he  receives  dividends  regularly, 
and  signs,  either  by  himself  or  by  his  agent^  the  receipts  for  those 
dividends.  He  has  an  account-book,  in  which,  among  other  things, 
he  keeps  an  account  of  his  property  in  this  company,  and  he  enters 
regularly,  in  a  business-like  manner,  the  dividends  which  were  from 
time  to  time  paid  to  him.  He  discharges  the  debtor  side  by  giving 
credit  for  the  sums  from  time  to  time  paid  to  him.  Then,  I  am  seri- 
ously asked,  in  an  elaborate  argument,  to  treat  this  as  a  perfect  nul- 
lity, because  it  turns  •ut  that  a  grandson  of  this  gentleman  signed 
the  deed  for  him,  believing  himself  to  be  authorized  to  do  so,  and 
acted  for  him  generally  in  his  affairs ;  but  Mr.  StrafTon  himself  having 
made  the  purchase,  Mr.  StrafTon  himself  being  the  purchaser,  per- 
fectly competent  to  transact  business,  bought  those  shares  himself  in 
the  market,  transacted  the  business  himself,  and  then  acted  upon  this 
deed,  so  sent  forth,  as  bis  deed ;  and  I  am  seriously  asked  here,  and 
told  that  I  am  bound,  to  treat  this  deed  as  a  deed  which  is  a  perfect 
nullity,  because  it  is  not  executed  by  the  party  by  whom  it  professes 
to  be  executed.  But  that,  fortunately  for  mankind,  is  not  the  law  in 
this  or  any  other  court  If  a  party  dealing  with  another  professes  to 
put  forth  a  binding  obligation,  which  he  knows  not  to  be  so,  I  am 
told  in  argument,  and  it  was  insisted,  that  it  was  quite  impossible 
there  should  be  any  estoppel  in  a  case  of  this  sort.  Why  should 
there  not  be  an  estoppel  in  a  case  of  this  sort,  as  well  as  in  any 
other?  How  can  a  party  be  heard  to  say,  in  any  court  of  law  or 
equity,  that  that  instrument,  sent  forth  as  his  own,  professed  to  be 
signed  by  his  own  name,  executed  by  one  of  his  own  relations,  which 
is  sent  to  his  house,  which  is  executed  by  other  parties  who  are  deal- 
ing with  him,  and  bond  fide  executed  by  them  as  a  solemn  instru- 
ment which  he  himself  has  executed,  on  which  he  acts  as  owner  of 
the  property  professed  to  be  assigned  to  him,  on  which  he  receives 
dividends  as  property  to  which  he  was  entitled,  that  he  could  not 
have  received  except  on  the  assignment  of  that  property — how  is  it 
possible  to  maintain  in  a  court  of  justice  that  that  man  is  not  bound 
by  the  instrument,  butihat  he  is  to  have  all  the  benefits,  and  reject 
all  the  liabilities  and  burthens  which  he  professes  on  the  face  of  the 
instrument  to  have  become  subjected  to,  in  consequence  of  and  in 
return  for  the  benefits  secured  to  him  ?  Fortunately  this  is  not  the 
law  of  this  court.  If  I  had  to  decide  this  case  for  the  first  time,  I 
should  decide,  without  the  slightest  difficulty,  that  Mr.  StrafTon  can 
never  be  heard  to  say,  against  any  person  in  this  company,  that  that 
was  not  his  deed ;  and  I  must  do  Mr.  StrafTon's  memory  the  justice 
to  say,  that  he  never  made  any  such  statement  He  died  in  the 
belief  that  those  shares  were  his  bond  fide  property  in  all  respects, 
that  he  was  entitled  to  the  dividends,  that  he  received  them  under 
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his  title,  and  that  he  was  bound  by  the  instrament  The  contention 
is  raised  by  his  executors  after  his  death,  and  not  by  himself,  and 
therefore  he  is  not  open  to  the  reproach,  that  having  sent  forth  this 
deed  as  his  own,  he  attempts  to  escape  from  it.  Now,  what  is  the 
law  on  the  subject  ?  Without  going  through  a  great  many  cases, 
which  may  be  easily  accumulated,  the  point  is,  I  believe,  perfectly 
settled  in  the  case  of  The  London  Grand  Junction  Railway  Company 
V.  Freeman^  2  Railw.  Cas.  468.  Here,  in  point  of  fact,  scripholders 
were  held  to  be  entitled,  although  there  had  been  no  transfer  of  shares. 
That  goes  to  another  point  of  the  case  which  I  have  had  occasion  to 
consider,  and  I  will  refer  to  the  cases  more  particularly  applicable  to 
that  point  presently.  But  that  shows,  that  although  there  has  been 
no  real  transfer,  yet,  if  there  has  been  a  course  of  dealing  with  the 
company  in  which  they  have  permitted  scripholders  to  become  share- 
holders defactOj  that  that  is  binding,  even  although  there  has  been 
no  transfer ;  and  even  in  a  case  where  it  was  known  that  the  man 
was  not  an  original  scripholder,  that  he  stood  in  the  place  of  another 
scripholder,  and  there  was  no  transfer,  yet  that  has  been  held,  as  it 
ought  to  be  held,  valid  and  binding.  Now,  in  another  case,  The 
Sheffield^  Ashtonrunder-Lyne^  and  Manchester  Railway  Company  v. 
Woodcock^  2  Railw.  Cas.  522,  a  purchaser  sent  in  a  transfer  which  he 
knew  to  be  void ;  there  was  a  blank  left  for  his  name,  and  the  con- 
sideration was  untruly  stated ;  and  it  was  held  to  be  a  rule  at  law, 
that  when  one  party  makes  a  representation  to  another,  by  which  the 
position  of  the  latter  is  altered,  the  party  making  the  representation 
is  bound  by  it,  and  he  was  not  at  liberty,  therefore,  to  set  up  the  in- 
validity of  that  deed,  which  he  himself  had  sent  forth  as  a  valid  deed, 
when  he  knew  it  was  a  simple  nullity.  But  the  deed  was,  as  many 
of  these  deeds  are,  in  blank,  and  the  consideration  was  untruly 
stated.  He  knew,  therefore,  that  the  deed  was  perfectly  void,  and 
yet  he  executed  it  as  a  valid  deed ;  and  then  he  did  just  what  the 
executors  are  attempting  in  this  case,  he  attempted  to  set  up.  the 
invalidity ;  and  he  was  told,  and  properly  told,  that  he  was  estopped 
from  doing  so.  Here  is  another  case,  The  Cheltenham  and  Great 
Western  Union  Railway  Company  v.  Daniel^  2  Railw.  Cas.  728,  and 
there  a  party,  who  had  not  done  the  acts  necessary  to  make  him  a 
proprietor,  had  claimed  to  be  registered,  and  he  was  registered,  al- 
though, in  consequence  of  the  invalidity  of  the  acts  under  the  deed 
of  settlement,  he  was  not  entitled  to  be  registered ;  but  they  submit- 
ted, and  did  register  him.  He  then  said,  "  I  am  not  a  shareholder ; 
here  the  deed  of  settlement  has  not  been  pursued ;  there  has  been  no 
real  transfer;  I  have  been  improperly  admitted."  He  was  held  to  be 
bound  by  the  representations  in  consequence  of  which  he  had  been 
registered,  and  he  was  not  at  liberty  to  show  that  invalidity,  which 
an  utter  stranger  perhaps  might  have  done.  Now,  those  cases  I 
myself  followed  in  Ireland  in  the  case  of  Taylor  v.  Huffhes,  2  Jo.  & 
Lat  24,  and  I  have  never  had  any  reason  to  doubt  that  the  law  was 
well  settled  by  those  cases.  The  result,  therefore,  is  just  one  directly 
opposite  to  that  which  has  been  so  very  strenuously  contended  for ; 
for  those  cases  prove,  so  far  from  its  being  necessary  to  make  a  man 
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a  contributory,  that  he  should  be  modo  etformd  a  member  according 
to  the  strict  provisions  of  the  deed  of  settlement — that  if  a  man,  by 
representation  that  he  is  entitled  to  be  registered,  becomes  registered, 
and  is  admitted  de  facto  as  a  shareholder,  he  is  not  at  liberty  to  refer 
to  any  invalidity,  and  insist  on  it  that  he  is  not  a  shareholder,  against 
those  persons  who  do  not  dispute  his  liability.  If  the  directors  them- 
selves do  an  irregular  act,  and  admit  a  man,  and  treat  him  as  a  share- 
holder, they  are  both  bound.  It  is  not  an  act  like  that  in  MorgarCs 
casCy  in  direct  violation  of  the  substance  of  the  powers  which  are 
given  to  them ;  but  these  are  matters  of  regulation  —  they  are  within 
their  own  power — they  are,  in  a  sense,  within  their  own  competency; 
that  is,  they  are  not  at  liberty  to  disregard  the  deed ;  but  if  they  ao 
disregard  the  deed,  and  if  they  deal  with  mankind,  and  mankind 
deal  with  them,  on  the  faith  that  every  thing  is  rightly  done,  then  I 
say,  when  they  do  the  least  act  —  for  example,  when  they  give  the 
certificates  which  I  have  before  me  in  this  case  —  you  must  presume 
every  thing  rightly  done  up  to  that  time,  as  against  directors  issuing 
certificates  solemnly  declaring  that  a  given  person  named  in  them  is 
the  person  entitled  to  so  many  shares  in  that  company.  The  law, 
therefore,  I  apprehend,  turns  out  differently  from  what  was  insisted 
on;  and  therefore  —  I  am  speaking  generally  as  regards  this  case, 
and  particularly  as  regards  this  particular  deed — I  am  clearly  of 
opinion  that  this  deed  is  binding,  both  at  law  and  in  equity,  on  Mr. 
Straffon,  as  a  deed  sent  forth  by  him ;  I  mean,  as  far  as  regards  his 
liability  as  a  contributory,  that  be  never  could  be  heard  to  say  that 
that  deed  was  not  executed  by  him ;  and  it  is  well  for  the  people  of 
this  country  that  such  is  the  rule  of  law.  Now,  it  was  argued  on  a 
great  many  points,  that  this  transaction  was  altogether  invalid. 
First,  it  was  said  that  the  deed  of  settlement  was  not  executed. 
Now,  some  of  the  clauses  do  certainly  seem  to  refer  to  the  execution 
of  the  deed  of  settlement  by  a  new  shareholder,  but  there  is  no  ex- 
press clause  that  he  should  sign  the  deed  of  settlement,  though  it 
seems  to  be  considered  necessary ;  but  there  is  a  clause,  that  if  the 
directors  shall  require  it,  the  party  shall  execute  a  deed  of  covenant 
to  two  of  the  public  officers  to  abide  by  the  deed.  Now,  this  was 
done  in  the  present  case,  and,  as  I  have  already  said,  it  is  proved  by 
a  witness  that  that  was  the  course  deliberately  adopted  by  this  coni- 
pany  in  the  transfer  of  shares  where  there  was  a  great  number.  The 
question  is,  whether,  in  point  of  law,  it  was  necessary  to  execute  the 
deed  of  settlement — whether  the  execution  of  this  deed  was  not  in 
substance  and  in  law  an  execution  of  that  deed  of  settlement  If  I 
execute  another  instrument  by  the  desire  of  persons  who  have  a  right 
to  call  on  me  to  execute  a  particular  deed -^  if  I  execute  another 
deed  like  this  one,  with  a  covenant  with  the  partners  that  I  will 
obey,  observe,  and  perform  all  the  covenants  in  the  principal  deed, 
where  is  the  possible  objection  to  that  ?  Am  I  not  bound  by  the 
deed  of  settlement  to  observe  all  its  provisions  ?  Am  I  not  by  infu- 
sion, as  it  were,  a  party  to  the  deed  of  settlement,  just  as  much  as  if 
I  had  been  an  original  party  and  executed  that  very  deed  ?  Where^ 
then,  is  the  substance  of  the  objection  ?  There  is  nothing  approach- 
VOL.  X.  25 
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ing  to  it  Now,  I  have  already  got  rid  of  the  objection,  that  the 
directors  did  not  sign  the  margin  of  transfer,  because  that  was  not 
necessary  to  make  this  gentleman  liable,  in  consequence  of  the  deal- 
ings in  this  case,  and  under  the  authorities.  Then  the  way  in  which 
the  transaction  as  to  the  remainder  of  those  120  shares  was  managed 
was  this.  I  have  abready  referred  to  the  clause  which  says,  that  if  a 
man  has  once  become  bound  by  the  deed  of  settlement  he  need  not 
execute  another  deed  of  settiement;  and  the  way  in  which  this  com- 
pany transacted  their  business  was,  that  when  once  a  man  executed 
the  deed  of  settlement,  they  permitted  the  thing  to  go  on  by  writing 
across  the  notices,  without  actually  signing  the  deed  of  transfer. 
Now,  I  am  clearly  of  opinion,  that  that  course  of  transaction  bound 
them,  and  all  dealing  with  them,  and  that  neither  this  court  nor  any 
other  court  would  ever  permit  the  company,  whatever  might  be  the 
effect  of  the  rules,  to  deal  with  the  public  in  fair  and  bond  fide  trans- 
actions like  these,  and  then  to  endeavor  to  reverse  them  because  all 
the  solemnities  have  not  been  complied  with.  But  the  directors  are 
not  doing  so ;  the  representatives  of  the  man  who  was  to  have  the 
benefit  of  the  transfer  are  the  parties  doing  so.  If  there  had  been  a 
benefit  they  would  have  claimed  it,  and  the  directors  would  not  have 
withheld  it  from  them ;  but  there  is  a  burden,  and  the  burden  they 
endeavor  to  disclaim,  although  they  would  have  claimed  the  benefit 
Now,  those  being  the  transactions,  according  to  the  ordinary  rule  ol 
business,  and  there  being  that  express  clause  that  it  was  not  neces- 
sary for  a  party  bound  by  the  deed  again  to  execute  the  deed  of  set- 
tiement, which  is  a  work  of  supererogation,  I  think  that  every  one  of 
these  transactions  must  be  deemed  valid  and  binding  on  both  the 
directors  and  the  shareholders.  Then  I  consider  as  part  of  the  same 
class  all  those  shares  which  were  not  bought  of  the  directors  them- 
selves. I  consider  them  as  a  separate  class,  which  were  afterwards 
purchased  by  this  gentleman,  and  I  therefore  refer  them  to  the  same 
rules,  and  consider  them  to  be  bound  by  the  same  law.  I  am,  there* 
fore,  clearly  of  opinion  —  I  am  not  now  dealing  with  those  shares 
which  were  bought  directly  from  the  directors — that  this  gentieman 
was  liable  as  a  contributory  to  the  extent  of  all  those  shares ;  and 
that  therefore,  in  that  respect,  the  order  must  be  varied,  and  he  must 
be  declared  liable. 

Now,  that  brings  me  to  a  separate  transaction,  standing  on  differ- 
ent grounds.  The  directors,  by  clause  25  of  the  deed,  are  authorized 
to  buy  shares,  and  when  they  have  bought  them,  they  are  authorized 
to  sell  them  for  the  best  prices  that  can  be  obtained,  or  otherwise  to 
deal  therewith,  as  to  them  shall  seem  most  expedient  "  Every  pur- 
chaser of  such  shares  shall,  when,  and  as  soon  as  he  shall  have  paid 
his  purchase-money  to  the  directors,  and  otherwise  have  complied  with 
the  provisions  of  the  deed  of  settiement  respecting  purchasers  of 
shares,  or  such  of  them  as  may  be  applicable  to  the  case  now  in 
contemplation,  receive  from  the  directors  a  certificate  or  transfer  of 
the  same  shares,  under  the  hands  of  two  of  their  body,  and  be  there- 
upon recognized  as  a  shareholder  in  respect  of  the  same  shares,  and 
invested  with  all  the  rights,  privileges,  and  qualifications  incident 
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to  the  complete  ownership  of  such  shares."  I  have  already  stated 
that  the  porchasers  may  be  liable,  although  they  may  not  have  the 
benefit  Then,  on  every  transfer  of  shares,  the  certificate  of  former 
holders  shall  be  cancelled,  and  new  certificates  issued.  Now,  the 
directors,  having  a  certain  number  of  shares,  sold  a  number  of  those 
shares  to  this  gentleman  directly,  and  he  bought  and  paid  for  them, 
and  obtained  a  regular  certificate  of  them.  It  is  now  before  me.  It 
is  directed  to  the  directors  of  the  company  —  to  themselves : — "  Take 
notice,  that  we,  the  directors  and  proprietors  of  the  North  of  Eng- 
land Joint-Stock  Banking  Company,  have  agreed  to  seU,  and  do 
propose  to  transfer,  unto  John  Straffon,  of  South  Shields,  in  the 
county  of  Durham,  shipowner,  100  shares,  now  held  by  us  in  the 

capital  stock  of  the  North  of  England  BanJdng  Company,  at ," 

so  much  per  share.  He  declares  that  he  is  willing  to  buy,  and  that 
deed  is  witnessed  by  Mr.  Bendies,  who  is  the  managing  director,  and 
written  across  it  is  the  word  "  transferred^"  with  two  persons'  names, 
both  directors,  I  suppose.  Now,  it  is  said  that  this  is  totally  void, 
because  the  clause  in  question  requires  that  the  party  should  have 
complied  with  the  provisions  of  the  deed  of  settlement  respecting  pur- 
chasers of  shares,  or  such  of  them  as  may  be  applicable  to  the  deed 
in  question.  Then  they  say  there  is  no  deed  of  transfer ;  that,  con- 
sequently, there  are  no  names  of  two  directors  in  the  margin,  and  so 
on.  Now,  this  is  a  direct  sale  by  the  directors  themselves  to  this 
gentleman.  He  paid  his  money ;  they  gave  what  thev  considered  a 
proper  notice  to  themselves ;  they  issue  to  him  a  certificate,  which  is 
before  me,  certifying  that  he  is  a  shareholder,  and  entitled  to  those 
shares  and  aU  the  benefits,  and  they  deal  with  him  thereafter  as  a 
shareholder.  They  pay  him  dividends,  and  he  receives  dividends  on 
those  shares,  just  as  he  did  on  the  others ;  and  then  I  am  asked  to 
declare  that  this  gentleman  is  not  the  owner  of  those  shares,  and  not 
a  contributory.  Why  the  cases  which  I  referred  to  go  infinitely  be- 
yond this  case.  The  directors,  having  sold  those  shares,  and  issued 
the  certificates  to  the  purchaser  as  the  holder  of  those,  and  frequently 
treated  him  as  de  facto  the  owner  of  those  shares,  never  can  be  heard 
to  say,  in  a  court  of  justice,  that  that  person  is  not  as  they  have  re- 
presented, and  allowed  him  by  that  representation  to  become,  enti- 
tled to  dividends,  and  to  become  liable  to  the  responsibilities  —  they 
never  can  be  heard  to  say  that  he  did  not  fill  the  character  which  they 
themselves  have  attributed  to  him  in  their  own  document  I  am, 
therefore,  clearly  of  opinion  that  that  was  a  valid  transaction,  without 
reference  to  the  deed  of  settlement.  I  am  by  no  means  satisfied  that 
it  is  not  strictly  good  under  the  deed  of  settlement ;  for  when  he  has 
paid  his  money,  he  is  to  comply  with  the  provisions  of  the  deed  of 
settlement,  or  such  of  them  as  may  be  applicable  to  the  case  now  in 
question ;  and  when  he  has  done  so,  he  is  to  receive  from  them  the 
certificates  of  shares,  and  thereupon  be  recognized  as  a  shareholder. 
If,  therefore,  they  give  him  a  certificate,  and  recognize  him,  can  he  or 
they  be  heard  to  say  —  for  it  amounts  to  the  same  thing  —  but  parti- 
cularly, can  he  be  heard  to  say  that  there  is  something  he  ought  to 
have  complied  with  which  they  did  not  require,  when  I  see  the  certi- 
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ficate,  under  their  hands,  that  he  paid  the  money,  and  is  a  share- 
holder ?  I  am  perfectly  content  to  believe,  and  to  hold,  that  every 
thing  is  rightfully  performed  up  to  and  precedinj^  the  issuing  of  that 
certificate.  When  this  case  was  before  me  the  first  day,  I  mentioned 
what,  of  itself,  would  be  quite  a  sufiicient  ground  on  this  head. 
These  directors  sell  their  shares.  By  the  rule  of  this  court,  a  seller 
can  insist  on  a  purchaser  making  himself  liable  to  every  thing  as  a 
transferree  of  shares.  They  would  have  a  right,  therefore,  as  against 
the  purchaser,  to  compel  him  to  do  all  proper  acts,  in  order  to  relieve 
them  from  their  liability  as  owners  of  shares.  He  would  have  a  cor- 
responding right  against  them,  and  compel  them,  in  this  court  at  all 
events,  if  there  was  any  thing  necessary,  in  point  of  formality,  to  give 
efiect  to  the  sale  and  purchase  and  transfer  of  the  shares  —  he  would 
have  a  power  in  this  court  to  compel  them  to  clothe  him  with  every 
legal  interest — with  every  thing  that  remained  in  them.  He  was 
therefore  the  owner  of  the  shares,  and  as  such  he  was  a  member ;  if 
not  a  member  strictly,  he  was  a  contributory ;  and,  therefore,  I  am 
clearly  of  opinion  that  this  gentleman's  representatives  are  liable  for 
the  whole  700  shares.  I  declare  that  to  be  the  order.  They  must  be 
put  on  the  list  as  liable  for  the  whole  of  the  700  shares ;  and  this  ap- 
peal must  be  dismissed,  and  dismissed  with  costs. 

Appeal  dismissed^  with  costs. 


Clark  v.  Tipping.^ 

April  15, 1852. 

Practice — Course  of  proceeding'  after  Decree  where  sole  Plaintiff 

becomes  Bankrupt. 

Where  solo  plaintiff  becomes  bankrupt,  t]^e  defendant  may  move  that  the  assignees  may 
elect  within  a  certain  time  to  file  toeir  supplemental  bill,  or  in  defkult  that  all  further 
proceedings  should  be  stayed  \  and  is  not  compelled  to  file  his  bill  of  reyiyor  and  proceed 
with  the  cause. 

Selwyn  moved,  on  behalf  of  a  sole  defendant,  that  the  assignees  of 
the  sole  plaintiff,  who  had  become  bankrupt,  might  be  ordered  to 
elect  within  a  fortnight  to  file  a  supplemental  bill,  or  that  all  further 
proceedings  in  the  cause  might  be  stayed.  If  a  decree  had  not  been 
made  in  the  cause,  the  application  would  have  been  for  the  dismissal 
of  the  bill,  in  the  event  of  the  assignees  not  filing  a  supplemental 
bill  within  a  time  to  be  limited ;  but  a  decree  having  been  made,  the 
proper  application  was,  that  all  further  proceedings  should  be  stayed. 

Bazalgette^  for  the  bankrupt,  opposed  the  motion,  on  the  ground 
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that  it  was  irregular.  There  is  no  such  practice  as  that  contended 
for  on  the  other  side.  The  course  of  proceeding  which  is  applicable 
in  such  cases,  before  a  decree  has  been  made  in  the  cause,  is  not  ap- 
plicable after  decree.  The  course  in  such  cases  is  for  the  defendant 
himself  to  file  his  bill  of  revivor,  and  proceed. 

[RoMiLLY,  M.  R.  But  the  defendant,  it  is  assumed,  is  desirous  of 
getting  rid  of  the  suit :  he  does  not  desire  to  proceed.  Is  there  no 
authority  on  this  point?] 

None  either  way,  as  the  precise  point  now  at  issue. 

[Beavan,  amicus  curies^  referred  to  the  68th  order  of  the  8th  May, 
1845,  as  to  the  course  of  proceeding  in  cases  of  the  death  of  a  sole 
plaintiff.] 

The  course  adopted,  in  such  cases  as  those  referred  to  in  this  order, 
shows  that  no  such  practice  as  that  contended  for  by  the  defendant 
exists. 

Selwyny  in  reply.  The  bankruptcy  in  this  case  is  of  considerable 
date, — about  a  year  ago.  The  only  opposition  is  by  the  bankrupt, 
who  has  no  interest  in  the  matter.  The  only  argument  is,  that  no 
case  is  to  be  found  on  the  subject  The  assignees  have  had  a  reason- 
able time  to  consider  the  course  they  will  sidopt.  They  do  not  ap- 
pear on  this  motion,  although  they  have  been  served.  The  course 
now  proposed  is  obviously  the  most  convenient  one.  Should  the  de- 
fendants proceed,  it  would  be  at  the  risk  of  costs. 

RoMiLLY,  M.  R.  Such  an  order  as  is  now  sought  has,  I  know, 
often  been  made  by  consent.  I  have  been  referred,  however,  by  Mr. 
Bicknell,  to  a  case  of  Whitmore  v.  OxborroWj  1  Coll.  91,  which  will,  I 
think,  justify  the  order.  That  was  a  case  where  a  decree  had  been 
made,  and  the  assignees  were  put  to  their  election ;  and  in  default  of 
their  electing  within  ten  days  to  prosecute  the  suit  in  the  name  of  the 
bankrupt,  all  further  proceedings  in  the  cause  were  ordered  to  be 
stayed  until  the  further  order  of  the  court  I  shall  make  the  order 
accordingly.  I  'think,  however,  you  should  give  them  a  reasonable 
time.     You  should,  I  think,  give  them  six  months. 

Selwyn.    We  have  no  objection  to  that 

Order  made  accordirigly. 


Trilley  v.  Keefe.^ 

April  20,  1852. 

Practice  —  Making  Decree  absolute  on  Bill  pro  Confesso  —  Service 
of  Notice  on  Defendant  out  of  the  Jurisdiction  —  Orders  87  and  90 
of  May,  1845. 

In  this  case  a  decree  had  been  taken  pro  confesso  against  a  defend- 
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ant  out  of  the  jarisdiction.  An  order  had  been  obtained,  under  the 
87th  order  of  May,  1845,  limiting  the  time  within  which  the  defend- 
ant might  apply  to  the  court  to  set  aside  the  decree.  This  order  had 
been  served  on  the  defendant  at  the  same  time  as,  and  together  with, 
a  copy  of  the  decree  ;  but  no  formal  notice,  as  provided  by  the  86th 
and  o7th  orders  of  May,  1845,  was  served  on  the  defendant.  The 
time  limited  by  the  order  of  the  court  having  now  elapsed, 

Batten  moved,  under  the  90th  order  of  May,  1845,  that  the  decree 
might  be  made  absolute.  A  doubt  was  suggested  whether  the  ser- 
vice of  the  order  limiting  the  time  was  a  sufficient  compliance  with 
the  terms  of  the  86th  and  87th  orders. 

RoMiLLY,  M.  B..,  however,  held  that  the  service  of  the  order  limit- 
ing the  time  was  sufficient  notice,  and  made  the  order  accordingly. 


Walkbr  v.  Tipping.^ 

lAarch  1  and  S,  1852. 

Will  —  Construction  —  Life  Annuity. 

The  words  of  a  clause  in  a  will  are  not  to  be  added  to,  nor  transposed,  if  they*  are  susceptible 
of  a  reasonable  constmction  as  they  stand.  Therefore,  where  seycnJ  grandnephews  took 
gifts  of  300/.  each,  some  of  which  were  directed  to  be  snnk  in  an  annuity  for  lite,  and  two 
gifts  were,  "  to  A  300^  annuity  for  his  life ;  to  B  300/.  annuity  for  her  life: "  — 

Wd^  that  these  words  passed,  not  gross  sums  of  300/.  to  be  taken  by  way  of  annuity,  but 
annuities  of  300/.  per  annum. 

B.  Walker,  by  his  will,  dated  1843,  gave  several  legacies  to  dif- 
ferent individuals  and  classes  of  individuals,  in  the  following  form : — 
"  To  my  sisters,  nephews,  and  nieces,  I  give  as  follows,  viz."  (various 
amounts  to  different  persons  named,  to  some  1000/.  each,  to  some 
300/.) :  "  to  my  grandnephews  and  nieces  as  follows,  viz.  to  Mary 
Puckles  300/.,  to  be  laid  out  in  an  annuity  for  her  life  ;  to  F.  Walker 
300/.  to  be  paid  to  him  at  twenty-one ;  to  Alfred  Walker  300/.,  to  be 
sunk  in  an  annuity  for  his  life ;  William  Walker  300/,  at  twenty-three 
years  of  age ;  Joseph  Walker  300/.  annuity  for  life ;  Hannah  R.  300/. ; 
Martha  R.  300/.  annuity  for  life ;  300/.  to  Martha  Walker,  to  be  sunk 
in  an  annuity  for  her  life ;  to  John  Feather,  my  gardener,  10/.  annuity 
for  life.  Joseph  Walker  and  Martha  R.  claimed  to  have  an  annuity 
of  300/.  per  annum  purchased  for  their  benefit.  The  executors  con- 
tended that  these  legatees  were  only  entitled  to  have  a  gross  sum  of 
•300/.  laid  out  in  an  annuity. 

BoU  and  Bagskawe^  for  the  legatees.     There  would  be  no  doubt 
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whatever  on  this  will  if  there  were  no  other ^fts  than  these  two ;  and 
the  fact  of  other  gifts,  whether  similar  or  dinerent,  being  given  in  dif- 
ferent words,  cannot  affect  the  construction.  The  testiaitor  uses  the 
word  <'  sunk "  when  be  intends  that  the  sum  named  should  be  the 
whole  amount  to  be  sunk.  The  ages  at  which  the  various  bequests 
are  to  take  effect  vary  in  different  cases ;  there  is,  therefore,  but  little 
force  to  be  attributed  to  the  similarity  of  the  sums  named  in  the  dif- 
ferent bequests.  These  gifts  to  Joseph  Walker  and  Martha  R.  are 
Srecisely  in  the  same  words  which  the  testator  uses  in  the  bequest  to 
ohn  Feather,  where  it  is  incredible  he  should  have  intended  the  10/. 
to  be  a  gross  sum  invested  as  an  annuity.  Wordsworth  v.  Wood^  4 
My.  &  C.  641. 

Walker  and  TXUotsoHj  for  the  executors,  argued  that  the  several 
gifts  of  200L  were  all  intended  to  be  the  same ;  there  is  no  hint  at  any 
intention  to  make  so  great  an  inequality  in  the  provisions  for  persons 
who  all  stood  in  the  same  relation  to  him. 

[Turner,  V.  C.  If  the  testator  had  wished  to  give  these  parties 
annuities  of  300/.  per  annum,  what  other  more  proper  form  of  words 
could  he  have  used  ?] 

The  court  will  alter  the  order  of  the  words  in  order  to  make  out  a 
consistent  intention.  The  testator,  having  given  some  annuity  gifts, 
and  then  gifts  of  gross  sums,  and  then  again  resuming  a  series  of  an- 
nuity gifts,  inadvertently  omits  the  woid  "  sunk."  5  Vin.  Ab.,  "  De- 
vise," D.  51. 

RoU,  in  reply.  You  cannot  resort  to  other  parts  of  the  will  to 
create  an  ambiguity.  If  a  clause  be,  on  the  face  of  it,  ambiguous, 
you  may  go  to  other  parts  to  explain  that  clause.  There  is  no  such 
uniformity  in  the  scheme  of  this  will  as  is  here  pretended.  The  gifts 
are  of  different  amounts,  and  to  take  effect  at  dinerent  ages ;  and  even 
the  prescribed  modes  of  enjoyment  are  different. 

March  2.  Turner,  V.  C,  (after  stating  the  question  and  reading 
the  wilL)  The  first  question  which  arises  is,  what  is  the  natural  im- 
port of  the  words,  taking  the  clause  by  itself?  There  are  only  two 
modes  in  which  these  words  can  be  read :  they  either  amount  to  a 
gift  of  a  principal  sum  of  300/.,  to  be  enjoyed  by  way  of  an  annuity, 
or  else  it  is  a  gift  of  3002.  per  annum.  The  first  construction  cannot 
be  got  at  without  the  addition  of  some  words  to  direct  the  conversion 
of  this,  if  a  capital  sum,  into  an  annuity.  The  second  construction 
is  plain  enough  on  the  face  of  it.  Can  we  then,  or.  rather  must  we, 
turn  to  the  rest  of  the  will,  and  see  whether  this  clause  seems  to  agree 
with  the  remainder  of  the  will,  before  we  give  effect  to  it?  Now,  the 
rule  I  take  to  be,  that  no  addition  to  or  transposition  of  the  words  of 
a  gift  can  be  made,  if  they  are  susceptible  of  a  reasonable  construc- 
tion as  they  stand.  The  second  construction,  as  I  have  mentioned, 
is  clear  and  simple,  and  therefore,  on  the  words  of  that  clause,  this  is 
a  gift  of  300/.  per  annum.  But  then  it  was  said  that  the  context 
shows  the  intention  of  the  testator  to  have  been  different     I  have 
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therefore  to  consider,  first,  whether  the  court  can  resort  to  the  context 
under  such  circumstances ;  and,  secondly,  whether  the  context,  if  ad- 
missible, does  clearly  show  any  contrary  intention  to  the  plain  mean- 
ing of  this  gift,  taken  by  itself.  Now,  in  MeUish  v.  Mellish^  4  Ves, 
45,  Lord  Alvanley,  says,  p.  48, ''  The  question  is,  can  I  see  sufficient 
to  enable  me  to  declare  that,  demonstrably  and  incontrovertibly,  the 
name  of 'Ann'  has  crept  in  by  mere  mistake?  I  really  believe  it 
was  so ;  but  I  dare  not,  as  a  judge,  take  upon  myself  to  say  this  word 
cannot  be  reconciled  with  the  rest  of  the  will ;  and  I  have  always 
understood  that  where  there  is  a  mistake  or  an  omission,  all  the  court 
has  to  do  is  to  see  whether  it  is  possible  to  reconcile  that  part  with 
the  rest,  and  whether  it  is  perfectly  clear  upon  the  whole  scope  of  the 
will  that  the  intention  cannot  stand  with  the  alleged  mistake  or  omis- 
sion." And  then  again,  (p.  50,)  "  The  rule  is,  that  wherever  there  is 
a  clear  mistake  or  a  clear  omission,  recourse  is  to  be  had  to  the  gene- 
ral scope  of  the  will,  and  the  general  intention  to  be  collected  from  it; 
but  the  first  thing  to  be  proved  is,  that  there  is  a  mistake.  I  do  not 
find  enough  to  convince  me  that  there  is  a  mistake ;  and  wherever  it 
comes  to  be  a  doubt,  the  safest  way  is  to  adhere  to  the  words."  I 
adopt  the  rule  thus  laid  down  by  Lord  Alvanley  in  every  point  I 
think  the  court  must  be  satisfied  that  something  more  was  intended 
before  it  will  go  to  the  context  to  do  away  with  what  would  be  the 
clear  meaning  of  a  gift  standing  alone.  But  in  the  next  place,  if  I 
resort  to  the  context,  I  find  nothing  there  to  guide  me  with  certainty 
to  the  conclusion  that  the  testator  had  a  dinerent  intent  firom  what 
appears  from  the  words  of  the  gift  The  different  gifts  in  the  will  are 
differently  expressed;  and  dinerence  of  expression  seems  to  imply 
difference  of  intention.  As  to  the  argument  attempted  to  be  drawn 
firom  the  relation  between  the  parties,  it  is  impossible  that  the  court 
can  decide  the  rights  of  parties  under  a  will  upon  the  ground  of  the 
connection  between  them.  Precisely  the  same  reasoning  applies  to 
the  gift  of  Martha  R.  I  understand  that  assets  are  admitted.  I  wish 
not  to  be  understood  as  disregarding  the  rule,  to  which  Lord  Cotten- 
ham  adhered  so  strictly,  against  making  decrees  upon  the  rights  of 
the  parties  before  we  know  the  state  of  the  subject-matter  of  the  suit 
I  think  it  might  be  very  convenient  if  the  court  did  more  firequently 
decide  the  rights  of  parties  in  the  first  place ;  but,  on  the  other  hand, 
it  would  frequently  only  create  confusion  and  expense. 


Dallimore  v.  Ogilby.^ 

May  6, 1852. 

Practice  —  Payment  out — Service. 

In  this  case  a  suit  had  been  instituted  for  redemption,  and  the 
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mortgage  money  had  been  paid  into  court  by  the  mortgagor.  The 
mortgagees  were  trustees  for  three  infant  sisters,  and  an  order  had 
been  made  that  the  sums  should  be  divided  and  carried  to  their  sepa- 
rate accounts ;  but  this  order  had  not  been  carried  out,  and  the  fund 
remained  to  the  general  credit  of  the  cause.  Two  thirds  had  been 
paid  out  to  two  sisters,  and  the  third,  having  come  of  age,  now  ap- 
plied for  payment,  serving  the  trustees  only.  The  registrar  objected, 
that  the  mortgagor  and  the  other  sisters,  being  parties  to  the  suit, 
ought  to  have  been  served. 

Campbell  now  applied  to  the  court 

KiNDERSLEY,  V.  C,  WBs  of  opiuion  that  there  was  no  necessity  to 
serve  the  mortgagor ;  and  with  respect  to  the  other  sisters,  the  prac- 
tice now  was  in  such  cases,  where  the  previous  orders  for  payment 
had  been  regularly  made,  that  the  other  parties  need  not  be  served. 


The  Great  Western  Railway  Company  &  others  v.  The  Ox- 
ford, Worcester,  and  Wolverhampton  Railway  Company  & 
othersL 

April  16,  20,  and  21,  1S52. 

Railways  —  Construction —  Special  Act 

The  0^  W.,  and  W.  Railway  Company  were  by  their  special  act  under  an  obligation  to  make 
a  broad  gauge  railway  from  Wolvercot,  near  Oxford,  to  WolTcrhampton,  with  additional 
narrow  gauge  rails  from  an  intermediate  point,  namely,  Abbotswood,  where  the  line  would 
intersect  the  Birmingham  and  Bristol ;  a  narrow  gauge  railway  to  Wolverhampton,  at 
which  point  it  would  join  the  London  and  North- Western  Railway.  The  Company,  com- 
mencing at  Wolyerhsjnpton,  proceeded  to  construct  a  single  line  of  narrow  gauge  railway, 
which  they  prepared  in  such  a  manner  that  it  mifht  readily  be  converted,  by  toe  addition 
of  one  raii,  into  a  mixed  gauge  single  line;  and  this  they  completed  from  Wolverhampton 
to  a  point  at  some  distance  south  of  Abbotswood.  An  injunction  to  restrain  this  mode  of 
constructing  tiie  railway  was  refused,  it  being  proved  that  the  O.,  W.,  and  W.  Company 
intended  to  make  a  single  mixed  gauge  line  from  Wolvercot  to  Abbotswood,  and  a  doable 
mixed  gauge  line  from  that  point  to  Wolverhampton,  and  that  they  had  power  to  raise 
sufficient  funds  for  that  purpose :  — 

Htldy  that  the  company  were  authorized  in  making  a  single  line  of  mixed  gauge  from  Wol- 
vercot to  Abbotswood,  the  act  not  specifying  whether  they  were  to  lay  down  one  or  two 
lines  of  rails  between  those  termini. 

Senitie^  that  the  company  were  authorized  in  opening  parts  of  the  northern  portion  of  the  un- 
finished  railway  constructed  on  the  narrow  gauge  only,  but  not  the  whole  distance  until 
the  broad  guage  line  was  laid  down. 

This  was  a  motion  by  the  Great  Western  Railway  Company,  that 
the  Oxford,  Worcester,  and  Wolverhampton  Railway  Company, 
George  Rushout,  Henry  Goodear  Busby,  Michael  Grazebrook  Zadoc, 
Aaron  Jessell,  William  Lewis,  Benjamin  Oliveira,  William  Henry, 
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Thomas  Jonathan  Thorp,  Charles  William  Tyndale,  Samuel  Baker, 
Thomas  Bulkeley,  Richard  Potter,  Henry  Simonds,  and  Thomas  Wil- 
liams, and  the  servants  and  agents  of  the  said  Oxford,  Worcester  and 
Wolverhampton  Railway  Company,  might  be  restrained  by  the  order 
and  injunction  of  this  honorable  court,  from  taking  or  causing  to  be 
taken  any  step,  or  doing  or  causing  to  be  done  any  act,  matter,  or  thing, 
and  in  particular  from  expending,  or  causing  or  permitting  to  be  ex- 
pended, the  moneys  or  funds  of  the  said  Oxford,  Worcester,  and  Wol- 
verhampton Railway  Company,  or  any  part  thereof,  or  any  moneys  bor- 
rowed or  to  be  borrowed  by  or  on  the  credit  of  the  said  last-mentioned 
company,  or  in  any  way  pledging  or  using  the  credit  of  the  said  last- 
mentioned  company,  in,  or  towards,  or  for  the  purpose  of  construct- 
ing their  said  line  of  railway,  in  the  first  instance,  otherwise  than  on 
the  broad  gauge,  throughout  its  entire  length,  and  so  as  to  enable  the 
same  to  be  worked  continuously  with  the  said  Great  Western  Rail- 
way, together  with  additional  rails  to  the  north  of  Abbotswood,  and 
side  lines,  pursuant  to  the  provisions  of  the  acts  of  parliament  in  the 
bill  in  this  suit  mentioned ;  and  in  particular  that  the  said  company 
and  persons,  and  the  servants  and  agents  of  the  said  last-mentioned 
company,  might  be  in  like  manner  restrained,  under  any  circum- 
stances, from  laying  rails  on  the  narrow  gauge  on  the  line  between 
Abbotswood  and  Evesham,  in  the  said  bill  also  mentioned,  or  any 
part  thereof,  or  any  part  of  the  line  to  the  south  of  Abbotswood  afore- 
said ;  and  that  the  said  last-mentioned  company  and  persons,  and  the 
servants  and  agents  of  the  said  last-mentioned  company,  might  also 
be  restrained,  as  to  that  part  of  the  line  of  the  said  Oxrord,  Worces- 
ter, and  Wolverhampton  Railway  Company  which  lay  to  the  north 
of  Abbotswood  aforesaid,  from  laying  rails  on  the  narrow  gauge,  un- 
less and  until  they  should  have  laid  rails,  throughout  the  entire  length 
of  the  said  railway,  on  the  broad  gauge ;  and  that  the  said  last-men- 
tioned company  and  persons,  and  the  servants  and  agents  of  the  said 
last-mentioned  company,  might  also  in  like  manner  be  restrained  from 
opening  or  using  any  part  of  the  said  Oxford,  Worcester,  and  Wol- 
verhampton Railway,  except  the  loop  line  in  the  said  bill  also  men- 
tioned, unless  and  until  they  should  as  aforesaid  have  laid  and  opened 
the  said  Oxford,  Worcester,  and  Wolverhampton  Railway,  through- 
out its  entire  length,  on  the  broad  gauge ;  and  also  that  the  said  last- 
mentioned  company  and  persons,  and  the  servants  and  agents  of  the 
said  last-mentioned  company,  might  in  like  manner  be  restrained 
from  constructing  or  using  any  of  the  works  of  the  said  Oxford,  Wor- 
cester, and  Wolverhampton  Railway,  or  laying  down  or  using  the 
rails  thereof,  or  any  of  them,  otherwise  than  in  conformity  w^ith  the 
Oxford,  Worcester,  and  Wolverhampton  Railway  Act,  1845,  and  the 
several  other  acts  under  which  the  said  Oxford,  Worcester,  and  Wol- 
verhampton Railway  was  constituted,  and  the  true  spirit  thereof.  The 
history  of  the  connection  and  negotiations  between  the  Great  West- 
ern Railway  Company  and  the  Oxford,  Worcester,  and  Wolverhamp- 
ton Railway  Company  may  be  found  in  part  in  the  report  of  The 
Great  Western  Railway  Company  v.  Rushout  and  others^  16  Jur.  238; 
B.  c.  ante,  72,  where  many  of  the  sections  of  the  act  of  1845,  in- 
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corporating  the  Oxford,  Worcester,  and  Wolverhampton  Company, 
are  abstracted.  By  sect,  28  of  this  statute,  after  reciting  that  plans 
and  sections  of  the  intended  railway  and  branch  railway,  showing  the 
line  and  levels  thereof,  &c.,  had  been  deposited  with  the  clerks  of  the 
peace  of  certain  counties,  it  is  enacted,  that,  subject  to  the  provisions 
therein,  and  in  the  therein  recited  acts,  namely,  the  Companies 
Clauses  Consolidation  Act,  1845,  the  Lands  Clauses  Consolidation 
Act,  1845,  and  the  Railways  Clauses  Consolidation  Act,  1845,  it 
should  be  lawful  for  the  Oxford,  Worcester,  and  Wolverhampton 
Company  to  make  and  maintain  the  said  railway  and  branch  rail- 
ways in  the  line  and  upon  the  lands  delineated  upon  the  said  plans, 
and  described  in  the  said  books  of  reference.  By  sect  38  it  is  enacted 
that  the  said  railway,  branch  railways,  and  works  should  be  construct- 
ed and  completed  in  all  respects  to  the  satisfaction  of  the  engineer  for 
the  time  being  to  the  Great  Western  Railway  Company,  and  that 
the  said  railway  should  be  formed  of  such  gauge,  and  according  to 
such  mode  of  construction,  as  would  admit  of  the  same  being  worked 
continuously  with  the  Great  Western  Railway.  By  sect.  44,  after 
reciting  that  the  railway  by  that  act  authorized  to  be  made  was  in- 
tended to  be  connected  with  the  Birmingham  and  Gloucester  Rail- 
way at  Abbotswood,  and  with  the  Grand  Junction  Railway  near 
Wolverhampton,  and  that  the  branch  railway  to  Stoke  Prior,  thereby 
authorized,  was  also  intended  to  be  connected  with  the  said  Birming- 
ham and  Gloucester  Railway,  and  that  it  was  expedient  that  on  the 
line  of  the  said  branch  railways,  and  on  the  line  to  Kingswinford, 
thereby  also  authorized,  as  well  as  on  the  main  line  between  the  said 
Birmingham  and  Gloucester  and  Grand  Junction  Railways,  addi- 
tional rails  should  be  laid  down,  so  as  to  adapt  the  said  lines  as  well 
to  the  gauge  of  the  said  Birmingham  and  Gloucester  and  Grand 
Junction  Railways  as  to  the  gauge  of  the  rails  of  the  Great  Western 
Railway,  for  the  purpose  of  admitting  the  free  and  uninterrupted 
passage  of  carriages,  wagons,  and  trucks  passing  from  or  to  the  said 
Birmingham  and  Gloucester  and  Grrand  Junction  Railway,  it  is  en- 
acted that  the  said  company  thereby  incorporated  should,  and  they 
were  thereby  required  to  lay  down  and  maintain,  upon  the  whole 
extent  of  the  railway  thereby  authorized,  between  the  point  of  junc- 
tion thereof  with  the  said  Birmingham  and  Gloucester  Railway  at 
Abbotswood,  and  the  point  of  junction  thereof  with  the  said  Grand 
Junction  Railway  near  Wolverhampton,  as  well  as  on  the  said  branch 
railways  thereby  authorized  to  Kingswinford  and  Stoke  Prior  afore- 
said, such  additional  rails,  adapted  to  the  gauge  of  the  said  Birming- 
ham and  Gloucester  and  Grand  Junction  Railways  respectively,  as 
might  be  requisite  for  allowing  the  free  and  uninterrupted  passage  as 
aforesaid  of  carriages,  wagons,  and  trucks  passing  to  or  from  the  said 
Birmingham  and  Gloucester  and  the  said  Gfarand  Junction  Railways 
respectively,  or  from  the  last-mentioned  railway  to  the  said  Birming- 
ham and  Gloucester  Railway,  or  passing  from  one  portion  of  the  said 
Birmingham  and  Gloucester  Railway  to  another  portion  thereof,  or 
to  or  from  any  intermediate  place  between  the  said  two  railways  to 
the  one  or  the  other  of  them,  and  such  additional  rails  should  be  laid 
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down,  maintained,  and  used  to  the  satisfaction  and  approval  of  the 
Board  of  Trade,  and  all  the  necessary  facilities  and  accommodations 
should  be  afforded  by  the  company  thereby  incorporated,  or  their  les- 
sees, for  the  convenient  use  thereof;  and  it  should  be  lawful  for  the 
said  board  at  any  time,  on  complaint  made  by  any  company  or  per- 
son interested  in  the  question  that  such  additional  rails  had  not  been 
laid,  or  that  such  facilities  or  accommodations  were  not  afforded,  to 
order  and  direct  the  said  company  thereby  incorporated,  or  their  les- 
sees aforesaid,  to  adopt  such  regulations  as  they  might  see  fit  to  re- 
quire with  reference  to  the  laying  down  of  such  additional  rails,  or  to 
the  use  of  the  said  additional  rails,  and  other  conveniences  aforesaid, 
and  for  the  purpose  of  securing  such  free  and  uninterrupted  passage 
thereon  as  aforesaid.  Sect  45  enacted,  that  wherever  the  railway 
thereby  authorized,  or  any  of  the  branches  thereof,  should  join  or  com- 
municate with  any  existing  railway  or  railways  already  authorized  by 
parliament,  and  which  should  have  been  constructed  of  a  different 
gauge  from  the  said  first-mentioned  railway,  the  company  thereby  in- 
corporated, or  their  lessees,  should  find  and  provide,  at  all  times,  at 
their  own  expense,  and  free  of  charge  for  the  use  thereof,  to  all  per- 
sons or  companies  using  the  said  first-mentioned  railway  or  branch 
railways  respectively,  such  machinery  and  apparatus  as  might  be 
necessary  for  readily  transferring  the  goods,  coal,  or  merchandize 
brought  from  or  intended  to  pass  on  such  other  railway  to  or  from  the 
said  railway  thereby  authorized,  or  any  of  the  branches  thereof;  and 
such  machinery  and  apparatus  should  be  of  such  description,  and  so 
constructed,  as  to  admit,  in  the  most  convenient  and  readiest  manner, 
of  the  transfer  of  such  goods  or  merchandize,  or  of  the  carriages  in 
which  the  same  were  conveyed  from  or  to  the  railway  thereby  autho- 
rized, or  the  branches  thereof,  to  or  from  such  other  railway  as  afore- 
said; and  on  complaint  made  by  any  company  or  person  of  the 
insufficiency  of  any  such  machinery  or  apparatus  for  the  purpose 
aforesaid,  the  Board  of  Trade  might  appoint  an  engineer  to  inspect 
the  same,  and  order  the  adoption  of  other  apparatus  for  the  purpose. 
Sect.  128  authorized  a  lease  for  years  of  the  said  railway  and  works 
to  the  Great  Western  Company.  Sect  129  authorized  a  sale  and 
transfer  thereof  to  the  same  company  as  therein  mentioned,  and  that, 
on  completion  of  the  purchase,  the  said  Great  Western  Company 
might  hold  the  said  railways,  or  the  part  purchased  by  them,  and  use, 
exercise,  and  enjoy  all  the  rights,  powers,  and  privileges  thereby  con- 
ferred on  the  Oxford,  Worcester,  and  Wolverhampton  Company  in 
relation  thereto;  and  from  and  after  such  purchase,  the  said  railways, 
or  the  purchased  part  thereof,  were  to  be  amalgamated  with  and  form 
part  of  the  undertaking  belonging  to  the  Great  Western  Company, 
and  the  provisions  of  the  now  stating  act  with  reference  thereto  were 
to  be  applied  and  applicable  to  the  Great  Western  Company,  as 
therein  mentioned.  Sect  130  empowered  the  two  companies  to  enter 
into  contracts  for  effecting  the  aforesaid  purposes,  or  for  otherwise 
working  or  using  the  said  railways,  or  any  part  thereof;  and  provided 
that  any  contract  made  before  the  passing  of  the  now  stating  act,  for 
all  or  any  of  the  purposes  aforesaid,  by  the  provisional  committee  of 
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the  company  thereby  incorporated  and  the  directors  of  the  said  Great 
Western  CJompany,  with  the  sanction  of  any  general  meeting  of  the 
last-mentioned  company,  should  be  as  valid  and  binding,  in  every 
respect,  as  if  made  subsequently  to  the  passing  of  the  now  stating 
act,  and  in  conformity  with  the  provisions  thereof.  Sect.  131  recited 
that  the  Great  Western  Company  were  willing  to  undertake,  in  case 
of  need,  the  due  completion  of  the  said  railway  and  branches,  and 
enacted,  that  in  the  event  of  the  Oxford,  Worcester,  and  Wolver- 
hampton Company  failing  to  complete  the  same  within  the  time 
thereby  limited,  it  should  be  lawful  for  the  Great  Western  Company, 
after  giving  a  month's  notice,  to  enter  upon  and  construct  the  railway, 
and  to  exercise  all  or  any  of  the  powers  of  the  Oxford,  Worcester, 
and  Wolverhampton  Company  with  relation  thereto ;  and  if  at  any 
time  the  Oxford,  Worcester,  and  Wolverhampton  Company  should, 
in  the  opinion  of  the  Board  of  Trade,  fail  to  proceed  with  the  con- 
struction of  the  railway  therein  mentioned,  the  Great  Western  Com- 
pany should,  on  being  required  so  to  do  by  the  said  board,  enter  upon 
the  said  railway,  and  should  complete  the  same  as  aforesaid ;  and  in 
such  event  it  should  not  be  lawful  for  the  Oxford,  Worcester,  and 
Wolverhampton  Company,  or  the  directors  thereof,  at  any  time  after 
such  entry,  unless  with  the  special  consent  of  the  said  Board  of 
Trade,  to  declare,  make,  or  pay  any  interest  or  dividend.  By  sect. 
132,  in  consideration  of  the  fact  that  they  were  or  might  become  not 
only  lessees  or  purchasers  of  the  railway,  or  might  subscribe  to  the 
Oxford,  Worcester,  and  Wolverhampton  Company,  but  would  also 
derive  considerable  advantage  from  the  construction  of  the  said  rail- 
way by  means  of  the  additional  traffic  which  would  thereby  be  brought 
upon  the  main  line  of  the  Great  Western  Railway,  the  Great  West- 
ern Railway  Company  were,  from  the  passing. of  the  act,  subjected, 
as  to  revision  of  rates,  to  the  7  &  8  Vict  c  85.  By  sect  133  the 
Birmingham  and  Gloucester  Railway  Company  were  authorized  to 
use  that  portion  of  the  Hne  lying  between  Abbotswood  and  Stoke 
Prior,  as  therein  mentioned,  at  the  rent  and  upon  the  terms  contained 
in  the  134th  and  135th  sections. 

The  material  evidence  produced  in  support  of  and  in  opposition  to 
this  motion  was  to  the  effect,  that  the  Oxford,  Worcester,  and  Wol- 
verhampton Company  had  laid  down  a  single  line  only  of  narrow 
gauge  rails  on  the  northern  portion  of  their  railway,  not  only  from 
Wolverhampton  to  Abbotswood,  but  also,  further  south,  from  Abbots- 
wood  to  Evesham ;  that  the  earth  and  timber-works,  however,  were 
of  such  construction  as  would  admit  of  the  broad  gauge  rails  being 
added,  so  as  to  make  the  railway  a  mixed  gauge  line  throughout,  with 
double  rails  on  the  part  north  of  Abbotswood,  and  a  single  line  south 
of  that  point ;  and  it  was  sworn  on  the  side  of  the  Oxford,  Worcester,. 
and  Wolverhampton  Company,  that  their  intention,  if  their  funds 
should  be  sufficient,  was  to  make  a  double  line  of  mixed  gauges 
throughout  It  was  in  evidence  that  there  was  a  difficult  tunnel 
south  of  Evesham,  which  delayed  the  completion  of  the  works  there^ 
On  the  part  of  the  Great  Western  Company  it  was  sworn,  that  they 
did  not  know  the  state  of  the  works  until  the  24th  February  last,  when, 
VOL.  X,  26 
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by  the  effect  of  the  injunction  then  granted,  the  Great  Western  Com- 
pany were  again  admitted  to  the  coancils  of  the  Oxford,  Worcester, 
and  Wolverhampton  Company,  and  the  proceedings  of  the  General 
Purposes  Committee.  On  the  other  hand,  it  was  proved  that  IVIr. 
Brunei  had  been  the  engineer  of  both  companies  up  to  March,  1851. 
In  that  month  he  wrote  to  the  directors  of  the  Oxford,  Worcester, 
and  Wolverhampton  Company  a  letter,  in  which  he  requested,  that 
if  he  were  retained  in  their  service  as  engineer,  his  position  might  be 
carefully  restricted  to  the  duties  of  that  office,  and  might  not  be  in 
any  degree  confidential.  There  was  much  conflicting  evidence  as  to 
the  state  of  the  funds  of  the  Oxford,  Worcester,  and  Wolverhampton 
Company.  The  following  memorandum  by  Mr.  Parsons,  solicitor  of 
the  Oxford,  Worcester,  and  Wolverhampton  Company,  was  proved 
as  an  exhibit:^ 

"  If  our  line  had  been  completed  according  to  Mr.  Bru- 
nei's plans  of  December,  1850,  the  cost  would  have 
been,  according  to  figures  then  given      .        .        •     £3,110,000 

The  mixed  gauge  from  Abbotswood  to  Show  HiU  will 

cost 60,000 

The  sides  lines,  when  absolutely  necessary  •        .        .  40,000 

£3,200,000 
I  must  have  some  margin  on  this  for  contingencies,  say  50,000 

£3,250,000 
Ordinary  share  capital 1,460,000 


Debt  £1,800,000 

This  debt  will  consist  of — 

Debentures      .        .  .     £780,000  say  at  4j      .         £33,100 

Preference,  6/.  per  cent     .        450,000    "        «       .  27,000 

Further  preference  shares .        570,000    «        «       .  26,350 

£1,800,000  £86,450." 

It  appeared  also  that  the  Oxford,  Worcester,  and  Wolverhampton 
Company  had  power  to  raise  money  by  one  of  their  special  acts,  au- 
thorizing the  purchase  of  the  Sutton  Canal,  of  which  it  was  estimated 
50,000/.  would  be  applicable ;  and  they  had  also  power  to  raise  a  sum 
of  20,000/.  which  would  be  similarly  applicable  for  general  purposes, 
under  their  authority  to  raise  money  for  a  branch  railway,  called  the 
Droitwich  Spur. 

Bethell  and  G.  L,  Russell^  for  the  motion. 

RoUy  Malins^  and  Jessel,  for  the  defendants.  The  Oxford  Company 
do  not  dispute  that  they  are  bound  to  make  a  broad  gauge  railway 
throughout  the  whole  length  of  the  line,  and  also  a  narrow  gauge 
railway  on  the  part  of  the  line  between  Norton  Junction  and  Wol- 
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verhampton ;  but  they  may  also  make  a  narrow  gauge  line  throughout, 
and,  if  that  shall  be  more  advantageous,  may  lay  down  the  narrow 
gauge  first.  They  have  begun  on  the  northern  portion  of  the  line, 
which  communicates  with  narrow  gauge  railways  only,  and  therefore 
they  make  the  narrow  gauge  there  first,  that  being  obviously  most  for 
the  interest  of  the  shareholders.  It  is  their  duty  to  expend  their  capi- 
tal first  in  those  works  which  will  soonest  bring  a  return  to  the  share- 
holders. Their  intention  to  make  the  broad  gauge  afterwards  is 
evidenced  by  the  affidavits,  and  also  by  the  manner  in  which  all  the 
railway  is  being  constructed,  the  ecurth  works  being  actually  made 
broader  than  would  be  necessary  for  the  narrow  gauge,  and  the  tim- 
bers to  which  the  rails  are  fastened  being  constructed  on  purpose,  so 
that  the  broad  gauge  rails  may  be  easily  added.  If  that  is  not  satis- 
factory as  evidence  of  their  intention,  they  are  ready  to  give  an  un- 
dertaking. As  to  the  funds  of  the  company,  the  evidence  is,  that 
their  funds  are  sufficient  to  make  a  double  line  of  broad  gauge  from 
Wolvercot  to  Abbotswood,  and  a  double  line  of  mixed  gauge  from 
thence  to  Wolverhampton.  Their  present  proposal  is  to  make  a 
single  line  of  mixed  gauge  south  of  Abbotswood,  which  would  be  less 
expensive  than  a  double  line  of  broad  gauge,  and  therefore  their  funds 
are  ample.  It  is  competent  to  the  company,  as  to  any  railway  com- 
pany in  the  ordinary  cases  to  lay  down  one,  two,  or  three  lines  of 
rails  at  their  pleasure,  if  the  special  acts  do  not  contain  any  express 
provision.  Many  existing  railways  are  made  with  one  line  only  in  a 
similar  case ;  and  this  view  is  accordingly  taken  by  Lord  Cranworth  in 
Beman  v.  Rufford,  1  Sim.  n.  s.  560 ;  s.  c.  6  Eng.  Rep.  106.  The  only  ques- 
tion is,  have  the  Oxford,  Worcester,  and  Wolverhampton  Company 
power  to  do  what  they  are  contemplating?  It  is  contended  for  them 
that  they  have,  for  the  reasons  already  given,  and  because  there  is  no 
agreement  with  the  Great  Western  Company  now  existing.  The 
agreements  of  1844  depended  on  precedent  conditions  therein,  which 
were  not  fulfilled,  and  therefore  they  never  were  binding.  If  they  had 
been,  some  bill  would  certainly  ere  this  have  been  filed  to  enforce  them, 
on  one  side  or  the  other.  This  has  not  been  done ;  and  the  Great 
Western  Company  have,  by  their  subsequent  dealings  with  this  com- 
pany, shown  that  they  considered  the  original  contracts  to  be  nugatory. 
The  power  of  the  company  depends  upon  the  special  act  of  1845,  and 
the  38th  and  44th  sections  do  not,  by  imposing  one  obligation,  affirm- 
atively, negative  the  company's  right  to  do  any  thing  beside.  Not 
denying  the  obligation,  the  argument  is,  that  they  have  a  right  to  do 
more,  and  that  they  are  not  compelled  to  perform  their  obligation 
first ;  and  this  is  supported  by  Lord  Cranw^orth's  judgment  in  Beman 
v.  Ruffordj  1  Sim.  n.  s.  560 ;  s.  c.  6  Eng.  Rep.  106.  Then  the  line  is  actu- 
ally laid  down  on  the  narrow  gauge  only,  in  great  part;  and  if  the  Great 
Western  Company  had  not  knowledge  of  this  fact,  they  had  full  notice 
or  means  of  obtaining  such  knowledge  through  Mr.  Brunei,  who  was 
engineer  for  both  companies,  and  therefore  they  come  too  late ;  and 
on  that  ground  this  application,  if  otherwise  sustainable,  must  fail 
The  courts  have  refused  to  restrain  even  an  unauthorized  proceeding 
where  so  much  had  been  done  that  the  inconvenience  of  the  injunc- 
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tion  would  have  been  greater  than  that  caused  by  refusing  it.  Gror 
ham  V.  Birkenhead  Railway  Company^  2  Mac.  &  G.  146 ;  Cohen  v.  WU- 
kinson^  1  Mac.  &  G.  481 ;  Irvinff  v.  Bancroft  coram  Shadwell,  V.  C, 
not  reported ;  Hodgson  v.  Earl  Powis,  12  Beav.  392.  A  fortiori^  if 
there  be  even  a  doubt  whether  what  has  been  done  be  in  truth  illegal, 
in  an  application  of  this  kind  the  court  will  give  the  defendant  company 
the  benefit  of  such  doubt.  The  Great  Western  Company  have  a 
remedy  by  mandamus  to  compel  the  Oxford,  Worcester,  and  Wolver- 
hampton Company  to  lay  down  the  broad  gauge  line,  and  in  the  last 
alternative  they  may,  under  the  powers  of  the  special  act,  themselves 
complete  it  for  their  own  benefit. 

Bethellj  in  reply.  First,  it  is  said  that  it  is  competent  to  the  Oxford 
company  to  lay  down  the  narrow  gauge  throughout  the  whole  line; 
and  that,  in  order  to  restrain  a  company  from  making  their  line  on 
any  gauge  they  may  please,  there  must  be  an  express  prohibitory 
clause  in  the  special  act  That  is  singular  law.  The  true  doctrine 
is,  simply,  that  the  powers  conferred  on  these  companies  are  enabling 
powers,  and  such  powers  show  not  only  the  nature,  but  the  measure 
of  their  authority.  The  power  to  a  railway  company  to  do  a  certain 
thing  is  a  direction  to  do  it;  and  the  company  have  no  power  except 
that  which  is  conferred  on  them,  which  is,  consequently,  the  limit 
within  which  they  are  bound  to  keep.  If  they  have  power  to  make 
a  railway  in  a  particular  manner,  they  are  bound  to  keep  to  that 
mode  of  construction.  The  38th,  44th,  45th,  and  the  129th  to  the 
135th  sections,  both  inclusive,  of  the  act  of  1845,  define  the  mode  of 
constructing  this  railway,  and  show  throughout  an  intention  that  it 
was  to  be  on  the  broad  gauge.  The  words  of  the  38th  section  are  as 
stringent  as  possible  to  fix  that  as  the*tnode.  The  44th  section  is  a 
permissive  power  to  make  part  of  the  line  on  the  narrow  gauge  as 
well,  which  would  have  been  unnecessary  if  it  was  not  otherwise  to 
be  on  the  broad  gauge.  The  argument  on  the  other  side  would  in- 
vert the  order,  and  make  the  compulsory  authority  permissive.  The 
44th  section  only  applies  to  part  of  the  line,  and  confers  a  power  or 
obligation,  if  they  please,  to  lay  down  "  such  additional  rails,"  the 
reason  for  which  is  given  in  the  preamble,  viz.,  to  communicate  with 
the  Bristol  and  Birmingham  Railway.  Then  all  railways  of  import- 
ance have  two  lines  of  rails,  as  the  plans  and  sections  show  was  in- 
tended on  this  line ;  and  these  plans  and  sections  being  incorporated 
into  the  act,  by  the  reference  to  them  in  sect.  28,  it  is  apparent  that 
the  company  were  under  an  obligation  to  make  a  double  line  of  broad 
gauge,  and  between  certain  places  an  additional  line  of  narrow  gauge 
rails,  for  the  purpose  of  accommodating  the  traflic  between  two  nar- 
row gauge  railways,  which,  in  that  part,  this  railway  connects.  Now, 
the  word  "  additional,"  used  in  the  44th  section,  shows  that  the  thing 
to  which  there  is  to  be  an  addition  must  be  first  made.  But  the 
Oxford,  Worcester,  and  Wolverhampton  Company  are  seeking  to 
make  this  principal  thing  subordinate.  Moreover,  by  the  45th  section, 
the  legislature,  contemplating  the  possibility  of  their  coming  into 
connection  with  other  narrow  gauge  lines,  provides,  that  whenever 
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that  happened  they  should  find  machinery,  &c.,  to  accommodate  the 
traffic  of  such  lines.  That  would  have  been  superfluous  if  the  line 
was  not  itself  to  be  on  the  broad  gauge. 

The  powers  to  sell  or  lease  the  line  to  the  Great  Western  Com- 
pany, for  the  Great  Western  Company  to  complete  the  line,  which, 
in  certain  events,  was  to  be  compulsory  upon  them,  and  other  provi- 
sions of  the  subsequent  sections,  all  evidently  assume  that  the  rail- 
way is  to  be  formed  with  a  double  line  of  broad  gauge  rails.  As  to 
the  dictum  cited  from  the  judgment  of  Lord  Cranworth  in  Beman  v. 
Ruffordy  that  was  aa  expression  of  opinion,  if  rightly  reported,  on  a 
point  collateral  to  the  chief  question  before  him,  which  was  simply, 
whether,  under  a  certain  agreement,  narrow  gauge  rails  could  be  laid 
down  on  this  line ;  the  real  point  was  as  to  the  validity  of  that  agree- 
ment, and  the  decision  was,  that,  the  agreement  being  illegal,  such  an 
act  could  not  be  done  in  conformity  to  the  agreement  In  p.  567  of 
the  report,  Lord  Cranworth  is  made  to  say,  *'  Then  the  first  question 
that  arises  is,  whether,  regard  being  had  to  their  act  of  parliament, 
the  Oxford,  Worcester,  and  Wolverhampton  Company  have  a  right 
to  make  a  narrow  gauge  line  throughout.  In  my  opinion,  although 
I  intend  to  grant  the  interim  injunction,  they  have ;  for  I  think,  that 
all  they  are  bound  to  do  in  conformity  with  the  act  of  parliament  is 
to  form  their  railway  of  such  a  gauge  as  will  admit  of  its  being 
worked  continuously  with  the  Great  Western,  and  to  lay  down  on 
certain  parts  of  their  line  additional  rails  adapted  to  the  gauge  of  the 
Birmingham  and  Gloucester  and  Grand  Junction  Railways ;  that  is 
to  say,  to  make  a  broad  guage  throughout  the  whole  line,  and  a 
mixed  gauge  or  a  narrow  gauge  on  part  of  it."  I  question  the  accu- 
racy of  the  report,  for  the  conclusion  here  is  utterly  irreconcileable 
with  th^  premises ;  the  result  is,  that  they  are  bound  to  lay  down  the 
broad  gauge  throughout  the  whole  line,  and  a  mixed  or  narrow 
gauge  on  part  of  it,  and  yet  they  have  a  right  to  make  a  narrow 
gauge  throughout  The  only  possible  mode  of  reconciling  these  ap- 
parent discrepancies  is  by  construing  the  meaning  of  Lord  Cranworth 
to  be,  that  when  the  company  had  fulfilled  their  obligations,  and  laid 
down  the  whole  line  on  the  broad  gauge,  then,  if  they  had  the  requi- 
site funds,  he  saw  nothing  to  prevent  their  laying  down  narrow 
gauge  rails  as  well ;  he  did  not  mean  to  say  they  could  invert  the 
mode  or  the  relative  times  of  doing  what  they  were  obliged  to  do, 
and  what  they  were  at  liberty  to  do.  The  knowledge  of  one  share- 
holder that  the  company  were  deviating  from  tlieir  proper  authority 
would  be  immaterial,  for  the  sanction  of  all  the  shareholders  could 
not  authorize  such  a  breach  of  duty  to  the  public,  who  are  interested 
in  having  the  line  made  according  to  the  act  of  parliament  It  is 
said  the  company  mean  to  lay  down  the  broad  gauge  subordinately 
to  the  narrow,  but  it  is  not  said  when  nor  how.  They  have  actually 
laid  down  the  narrow  gauge  beyond  the  limits  mentioned  in  the  44th 
section  of  the  act  The  argument  of  expediency  cannot  be  regarded 
for  a  moment  They  say  they  intend  to  make  the  broad  gauge  line 
also ;  but  it  is  notorious  that,  in  the  present  state  of  the  law,  there  is 
no  effectual  mode  of  compelling  them  to  do  this ;  neither  a  numdamus^ 
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nor  information,  nor  bill  for  specific  performance  is  effectual,  and  the 
only  remedy  is  an  injunction  to  prevent  them  from  doing  any  thing 
but  what  they  ought  to  do,  Their  intention,  if  now  sincere,  may  be 
relinquished  to-morrow.  Next,  as  to  the  means  of  the  Oxford,  Wor- 
cester, and  Wolverhampton  Company  to  construct  both  a  broad  and 
narrow  gauge  railway.  I  can  afford  to  concede,  that  where  they 
have  power  to  construct  both,  it  may  not  be  material  which  is  first 
done ;  the  moment  they  overstep  that  limit,  I  must  have  a  right  to 
stop  them  in  first  making  the  narrow  gauge  line,  if  I  can  show  the 
smallest  probability  that  their  funds  may  not  be  sufficient  to  make 
the  broad  gauge  as  well.  My  argument  is,  that  the  broad  gauge 
should  be  made  throughout  first ;  or,  at  any  rate,  the  narrow  gauge 
first  only  where  it  is  authorized  by  the  act.  Now,  according  to  the 
estimate  recently  made,  570,O00Z.  must  be  raised  to  complete  what 
has  yet  to  be  done  in  conformity  with  the  act  of  parliament ;  and  the 
company's  funds  consists  of  power  to  raise  altogether  3,133,000/.,  and 
possibly  firom  the  Sutton  Canal  Act  50,000Z.,  Droitwich  Spur  20,000/.; 
total,  3,203,000/.;  and  the  estimated  expense  for  completing  the 
whole  line,  as  a  double  line  of  broad  gauge,  to  Abbotswood,  with 
mixed  gauge  north  of  that  point,  is  3,250,000/.,  which  shows  a  defi- 
ciency of  47,000/.  But  the  power  to  raise  money  cannot  be  consi- 
dered assets  of  the  company,  at  any  rate  to  the  full  amount  of  the 
sum  authorized  to  be  raised,  especially  where,  as  here,  there  are 
questions  in  litigation  between  these  two  companies,  which  will  seri- 
ously injure  the  power  of  the  Oxford,  Worcester,  and  Wolverhamp- 
ton Company  to  raise  capital  even  by  preference  shares.  They  have 
no  right  to  speculate  on  the  chance  of  their  being  able  to  raise  aU 
their  authorized  capital,  and  what  they  have  realized  is  not  sufficient 
to  construct  a  double  line  of  broad  gauge  throughout,  or  even. to  add 
the  broad  gauge  to  the  narrow  gauge  they  are  now  laying  down.  It 
is  said  that  the  agreements  of  1844  are  no  longer  binding.  They 
have  not  been  departed  from,  and  could  not  be  violated  by  the  Ox- 
ford, Worcester,  and  Wolverhampton  Company.  But  the  equity  in 
this  case  does  not  depend  upon  them,  and  their  validity  is  not  now 
in  question ;  however,  they  are  one  circumstance  in  evidence  of  the 
obligation  upon  the  Oxford,  Worcester,  and  Wolverhampton  Com- 
pany, which  is  the  ground  of  this  application.  As  to  the  time  which 
elapsed  before  the  Ghreat  Western  Company  filed  this  bill,  it  is  only 
important  to  inquire  when  they  first  had  notice  of  the  wrong  doings 
which  they  seek  to  restrain;  that,  as  appears  by  their  affidavit,  was 
on  the  24th  February  last,  when  they  were  restored  by  the  injunc- 
tion of  that  month  to  a  participation  in  the  councils  of  the  Oxford, 
Worcester,  and  Wolverhampton  Company ;  and  this  bill  was  filed 
on  the  18th  March.  On  the  other  side,  it  is  only  said  that  Mr.  Brunei 
as  the  engineer  of  both  companies,  must  have  known  what  the  Ox- 
ford, Worcester,  and  Wolverhampton  Company  were  doing,  and  that 
his  knowledge  must  have  been  communicated  to  the  Great  Western 
Company.  But  the  Great  Western  Company  have  sworn  they  had 
no  knowledge,  and  Mr.  Brunei's  knowledge  was  not  notice  to  them, 
ior  he  filled  two  capacities,  and  the  knowledge  obtained  by  him  in 
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one  was  not  notice  to  those  who  employed  him  in  the  other ;  the  rule 
of  the  court  as  to  notice,  being,  that  whatever  knowledge  an  agent 
acquires  in  that  character  is  known  also  to  his  principal,  but  not  the 
knowledge  he  acquires  as  agent  of  another;  and  in  the  case  of  a  soli- 
citor, he  may  even  be  restrained  from  imparting  that  knowledge  to 
any  one. 

Parker,  V.  C.  This  case  has  been  very  fully  argued,  and  I  have 
had  an  opportunity  of  considering  it,  and  have  made  up  my  mind  as 
to  the  course  to  be  taken  in  respect  of  this  application.  I  think  the 
plaintiffs  have  not  made  out  a  case  for  the  injunction  they  seek.  The 
question  seems  to  me  to  turn  entirely  upon  the  construction  and  effect 
of  the  original  act  of  parliament  incorporating  this  company,  and 
directing  the  line  to  be  made.  Now,  that  act  of  parliament  author- 
izes the  railway  to  be  made  from  Wolvercot,  which  is  near  Oxford, 
to  Wolverhampton,  crossing  the  line  of  the  Birmingham  and  Bristol 
Railway  at  a  place  called  Abbotswood,  and  proceeding  to  Wolver- 
hampton. When  completed,  it  would  leave  the  broad  gauge  line, 
which  it  joins  at  Wolvercot,  to  cross  a  narrow  gauge  line  at  Abbots- 
wood,  and  to  fall  into  the  narrow  gauge,  the  line  of  the  Grand  Junc- 
tion, at  Wolverhampton.  The  question  is,  what  were  the  principles 
of  the  construction  of  this  railway,  as  regards  the  question  which  has 
been  so  much  spoken  of, — the  gauge  of  it  Now,  it  appears  to  me 
that  that  depends  upon  the  effect  ot  two  sections  of  this  act  of  par- 
liament.. 

The  38th  section  provides  that  the  railway  shall  be  formed  of  such 
gauge  and  according  to  such  mode  of  construction  as  will  admit  of 
being  worked  continuously  with  the  Grreat  Western  Railway;  and 
the  44th  section  requires  the  railway  which  has  been  formerly  directed 
to  be  made  so  as  to  be  capable  of  being  worked  continuously  with 
the  Great  Western — requires  the  company  to  lay  down  such  addi- 
tional rails  between  Abbotswood  and  the  station  at  Wolverhampton 
as  will  enable  it  to  be  worked  in  conjunction  with  the  narrow  gauge 
railways.  Now,  the  company  admit — and  it  appears  to  me  they 
could  not  do  otherwise  —  their  obligation  to  lay  down  the  broa 
gauge  line  throughout  from  Wolvercot  to  Wolverhampton,  and,  in 
addition  to  that,  to  lay  down  a  narrow  gauge  line  from  Abbotswood 
to  Wolverhampton;  and  several  questions  have  arisen  as  to  their 
obligations  and  powers  with  respect  to  any  thing  beyond  that.  The 
first  question  is,  being  bound  to  lay  down  the  broad  gauge,  are  they 
at  liberty  also  to  lay  down  the  narrow  gauge  line  throughout  ?  —  ana 
it  appears  to  me  that  they  are.  The  act  of  parliament,  which  pre- 
scribes that  the  railway  shall  be  formed  of  such  gauge  and  according 
to  such  mode  of  construction  as  will  admit  of  being  worked  continu- 
ously with  the  Great  Western,  does  not  seem  to  me  to  prohibit  its 
being  laid  down  so  as  to  be  adapted  to  another  mode  of  working  as 
well,  if  it  suits  the  interest  of  the  railway  company  to  do  so.  That 
view  of  the  case  appears  to  me  to  be  entirely  in  accordance  with  Lord 
Cranworth's  judgment  in  the  case  of  Beaman  v.  Rufford.  Then  the 
next  question  is,  are  they  bound  to  lay  down  a  double  line  through- 
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out  ?  —  and  I  do  not  think  that  they  are.  Engineering  questions  may 
arise  as  to  whether  it  is  advisable  to  lay  down  a  double  line ;  but  it 
appears  to  me  there  is  nothing  in  the  act  of  parliament  to  restrain 
them  from  laying  down  a  single  tine  if  they  think  fit  Then,  are  they 
at  liberty  to  lay  it  down  upon  a  mixed  gauge  if  they  think  fit?  I 
think  they  are.  I  see  nothing  to  prevent  their  tine  being  a  line  capa- 
ble of  being  worked  continuously  with  the  broad  gauge  line,  adapted 
so  as  to  be  able  to  be  traversed  by  carriages  to  be  run  upon  a  narrow 
gauge  line ;  so  that  it  appears  to  me,  if,  when  the  railway  is  com- 
pleted, there  be  a  single  line  of  railway,  the  whole  distance  from 
Wolverhampton  to  Wolvercot  admitting  of  being  worked  continu- 
ously with  the  Great  Western,  and  with  additional  rails  between 
Abbotswood  and  the  Grand  Junction,  capable  of  being  worked  by  a 
broad  gauge  line  with  those  additionail  rails,  that  the  company  are  not 
bound  to  do  more.  It  appears  to  me  they  have  power  to  construct  it 
upon  a  narrow  gauge  between  Abbotswood  and  Wolvercot,  and  it 
appears  to  me,  that  will  be  a  railway  made  in  accordance  with  the 
provisions  of  this  act  of  parliament  Now,  it  is  the  intention  of  the 
company,  as  sworn  by  Mr.  Parsons,  to  make  the  railway  in  that  way, 
with  this  addition — a  single  line  of  rails  south  of  Abbotswood,  and 
a  double  line  of  rails  between  Abbotswood  and  Wolverhampton. 
What  is  it  that  they  are  doing  ?  They  are  beginning  at  the  north 
end,  and  working  to  the  south.  They  have  purchased  land,  and  their 
works  are  in  a  more  or  less  forward  state  of  advancement — all  with 
a  view  to  make  a  mixed  gauge  line  in  the  way  I  have  pointed  out, 
and  therefore,  it  appears  to  me,  all  with  a  view  to  make  the  railway 
in  a  manner  in  accordance  with  the  act  of  parliament  No  rails  have 
been  laid  down  yet  south  of  Evesham.  Several  points  have  been 
raised.  It  has  been  said  there  is  no  great  faith  in  this  intention,  and 
also  that  there  is  an  intention  to  abandon  making  the  line  south  of 
Evesham.  I  see  no  evidence  whatever  of  that ;  on  the  contrary,  so 
far  as  I  can  judge  from  the  affidavits  and  from  what  has  been  done,  I 
think  there  is  an  intention  to  complete  the  railway  south  of  Evesham 
in  the  way  I  have  pointed  out  Something  has  been  urged,  not  very 
material,  as  to  expense :  as  they  are  obliged  by  the  act  to  do  one 
thing,  if  they  are  going  to  do  something  beyond  that,  and  if  it  could 
be  shown  they  have  not  the  means  for  doing  both,  it  might  be  a  very 
strong  reason  for  saying  they  should  be  restrained  from  doing  any 
thing  except  what  the  act  enjoins.  As  to  expense,  the  evidence 
stands  thus  —  Mr.  Barlow,  on  his  information  and  belief,  states  that 
the  funds  will  be  insufficient  to  make  the  line  according  to  what  he 
considers  to  be  the  obligation  to  make  it  by  the  act  of  parliament — 
that  is,  as  I  understand  it,  a  double  gauge  line,  with  a  variety  of 
branches,  some  of  which  have  been  abandoned.  On  the  other  hand, 
Mr.  Thomas  and  Mr.  Parsons,  who  swear  in  the  only  way  they  could 
swear,  to  their  information  and  belief,  state  that  the  funds  will  be 
sufficient  to  do  what  is  intended.  The  only  thing  that  is  brought  in 
to  throw  additional  light  upon  that  is  a  paper  which  appears  to  have 
been  communicated  by  Mr.  Parsons  to  the  company,  or  to  the  solici- 
tor of  the  company  at  the  time  of  the  negotiation,  the  object  of  which 
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was,  that  the  Great  Western  Railway  Company  should  support  or 
assist  this  company  in  carrying  out  the  line.     That  paper  shows,  ac- 
cording to  Mr.  Brunei's  estimate,  (which,  it  is  to  be  observed,  was  for 
making  a  double  broad  gauge  line  throughout,  taking  a  margin  of 
50,000/.  to  cover  its  contingencies,)  that  a  sum  of  3,250,000/.  would 
be  required.    It  appears  from  the  statement  which  has  been  admitted, 
that  the  company  have  already  got  the  means  of  raising  3,133,000/., 
and  it  is  stated  they  have  the  means  of  raising  more,  making 
3,200,000/.     It  is  to  be  observed,  that  it  is  to  be  expended,  not  in 
making  a  double  broad  gauge  line,  but  in  making  a  single  mixed 
gauge  line ;  and  therefore  it  is  impossible,  upon  this  evidenco,  to  come 
to  any  conclusion  that  Mr.  Parsons  and  Mr.  Thomas  are  incorrect, 
when  they  make  the  statement  which  they  make  in  respect  of  their 
information  and  belief  as  to  the  mode  of  making  the  railway,  or  the 
means  of  making  it.     No  doubt,  as  far  as  the  works  have  gone,  the 
narrow  gauge  works  are  more  advanced  than  the  broad  gauge  works, 
but  I  see  no  harm  in  that     The  object  of  the  broad  gauge  is,  that 
the  railway,  when  completed,  shall  be  of  such  a  gaug^  and  such  mode 
of  construction  as  shall  admit  of  its  being  worked  continuously  with 
the  Great  Western.     If  it  is  bond  fide  made  down  to  Wolvercot,  and 
when  it  is  completed  and  open  at  Wolvercot,  there  is  a  line  then 
capable  of  being  worked  continuously  with  the  Great  Western,  it 
seems  to  me  that  the  obligation  imposed  upon  them  by  the  act  of 
parliament  will  have  been  performed ;  but  if  it  is  not  so  —  if,  when  it 
is  open  at  Wolvercot,  it  is  open  as  a  narrow  gauge  line  only,  made  in 
compliance  with  the  38th  section,  though  that  question  is  not  before 
me,  in  my  humble  judgment  it  would  not  be  in  accordance  with  the 
act  of  parliament,  and  the  law  would  furnish  ample  means  to  the 
Great  Western  Railway  Company,  in  that  case,  of  getting  redress. 
Now,  a  railway,  of  course,  cannot  be  completed  and  open  all  at  once ; 
part  must  be  completed  before  the  rest,  and  the  company  really  must 
judge  what  part  they  will  complete  before  they  do  the  rest     If  they 
have  done  a  portion  of  the  whole,  which  is  not  illegal,  I  see  no  reason 
whatever  for  interfering  upon  the  grounds  I  am  asked  to  do,  by  grant- 
ing any  part  of  this  injunction  with  respect  to  such,  portion.     The 
line  is  adapted  obviously  to  the  nsurow  gauge  at  the  place  where  it  is 
made,  because  the  broad  gauge  line  would  be  useless  there  until  there 
was  some  communication  between  this  line  and  the  broad  gauge  line. 
With  respect  to  the  injunction  that  I  am  asked  to  grant,  the  first  of 
several  objects  is  to  restrain  the  company  from  making  their  railway, 
in  the  first  instance,  otherwise  than  upon  the  broad  gauge,  throughout 
its   entire  length,  with  additional  rails  between  Abbotswood   and 
Wolverhampton.     I  think  there  is  no  ground  for  that     For  the  rea- 
sons I  have  stated,  it  appears  to  me  the  company  have  a  perfect  right 
to  go  on  as  they  are  doing,  also  making  the  railway  in  a  lawful  way, 
pari  passu.    And  then  I  am  asked  to  grant  an  injunction  forbidding  their 
laying  down  the  narrow  gauge  south  of  Abbotswood.    For  the  reason 
I  have  stated,  I  think  that  part  of  the  application  must  fail.     Then, 
as  to  that  part  of  the  line  north  of  Abbotswood,  I  am  asked  to  restrain 
them  from  laying  the  rails  upon  a  narrow  gauge  till  they  have  laid 
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rails  throughout  upon  the  broad  gauge.  That  must  follow  what  I 
have  just  said,  because,  a  fortiori,  they  have  power  to  lay  down  the 
narrow  gauge  concurrently  with  the  broad  gauge  between  Abbots- 
wood  and  Wolverhampton,  And  then  I  am  generally  asked  to 
restrain  the  opening  of  the  railway ;  and  if  that  is  to  be  done,  it  could 
only  be  done  upon  the  ground  that  it  is  illegal ;  and  as  to  that,  I  do 
not  think  it  right,  for  the  reasons  I  have  stated,  to  interfere.  There 
is  no  reason  whatever  for  interfering  to  that  extent.  With  respect  to 
the  costs  of  this  application,  I  had  better  not  say  any  thing  about 
them.  The  course  of  the  court  provides  for  the  costs  of  these  mo- 
tions in  a  way  that  is  most  just  Nothing  is  said  about  costs.  If 
the  suit  fails,  the  party  moving  must  pay  the  costs:  if  the  suit  suc- 
ceeds, then  the  order  for  taxation  of  the  costs  provides  a  better  way 
than  any  special  order  made  by  me  would  do. 

Bolt.     Then  nothing  is  said  about  the  costs? 

Parker,  V.  C.    Nothing  is  said  about  the  costs.    That  will  make 
them  costs  in  the  cause. 


Ex  parte  Bates  Sc  others ;  in  re  Williams  Sc  others,  Bankrupts.^ 

Febmary  17,  1852. 

Bankruptcy '^Jurisdiction  of  Commissioner  as  to  the   Removal  of 

the  Solicitor  of  the  Assignees. 

The  commissioner^  objecting  to  the  solicitors  employed  by  the  creditors*  assignees,  on  the 
ground  that  they  were  connected  by  marriace  with  the  bankrupts,  requested  the  assignees 
to  change  such  solicitors,  and  upon  their  refusal  to  do  so,  made  an  order  removing  them 
from  their  office  of  assignees :  — 

Hdd^  upon  appeal  from  the  order  of  the  commissioner,  that  the  matter  was  one  entirely  in 
the  discretion  of  the  commissioner ;  and  that,  there  being  nothing  to  show  a  wrongful  ex- 
ercise of  such  discretion,  the  court  bad  no  power  to  interfere. 

This  was  a  petition  presented  by  the  creditors'  assignees  in  the 
bankruptcy,  by  way  of  appeal  from  the  decision  of  the  commissioner 
removing  them  from  the  office  of  assignees.  It  appeared  that  the  two 
firms  of  solicitors  employed  by  the  petitioners  to  act  for  them,  at 
Newport  and  at  Bristol,  in  the  bankruptcy,  a  member  of  one  was  an 
uncle  of  the  wife  of  one  of  the  bankrupts,  and  a  member  of  the  other 
was  a  cousin  of  the  wife  of  another  of  the  bankrupts.  Upon  being 
informed  of  this,  the  commissioner  requested  the  petitioners  to  change 
their  solicitors,  alleging  that  the  interest  of  the  creditors  and  of  the 
estate  required  that  persons  acting  as  solicitors  should  be  unconnected 

1 16  Jur.  459.    Before  the  Lords  Justices  the  Right  Hon.  Sib  Jambs  L.  Knight 
Bruce,  and  the  Right  Hon.  Lord  Crakworth.  ' 
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with  the  bankrupts.  The  petitioners  declined  to  accede  to  the  request 
of  the  commissioner,  alleging  as  a  reason,  that  the  solicitors  had  been 
appointed  with  the  sanction  and  approbation  of  the  principal  credit- 
ors of  the  estate ;  that  they  had  been  acting  for  some  time  as  such 
solicitors;  and  that  having  made  themselves  acquainted  with  the 
state  of  the  accounts,  and  with  the  multifarious  and  extensive  tran- 
sactions of  the  bankrupts,  their  removal,  and  the  introduction  of 
other  solicitors,  would  considerably  increase  the  expenses  of  the  pro- 
ceedings under  the  adjudication.  Under  these  circumstances,  they 
respectfully  declined  to  change  their  solicitors,  and  stated  that  if  the 
commissioner  should  make  an  order  upon  them  to  do  so,  it  was  their 
intention  to  disobey  such  order.  The  commissioner  thereupon  made 
an  order  removing  the  petitioners  from  their  office  of  assignees,  and 
appointed  a  meeting  of  creditors  for  the  purpose  of  electing  other  per- 
sons to  the  office.  Against  this  order  the  present  petition  of  appeal 
was  presented.  The  reasons  for  making  the  order  appealed  from 
were  thus  stated  by  the  commissioner  (Mr.  Commissioner  Stephen)  in 
his  judgment  delivered  on  the  9th  February,  1852 :  — 

<^  The  appointment  of  solicitors  made  by  the  assignees  in  this  case 
being  in  my  opinion  objectionable,  for  reasons  already  stated,  and 
which  it  is  unnecessary  to  repeat,  I  think  it  also  dear  that  it  falls 
within  my  province,  as  the  commissioner  before  whom  the  petition  is 
presented,  to  take  the  objection.  I  apprehend  this  to  be  incident  to 
the  general  power  and  duty  unquestionably  residing  in  this  court  to 
superintend  the  whole  course  of  proceedings  in  every  bankruptcy 
placed  upon  its  file,  and  to  see  that  those  proceedings  are  conducted 
(so  far  as  the  court  has  the  opportunity  of  becoming  officially  ac- 
quainted with  what  is  doing)  in  the  manner  best  adapted  to  promote 
the  objects  of  the  bankrupt  law.  Upon  the  present  specific  question, 
namely,  whether  the  court  has  power  to  interfere  with  the  choice 
made  by  the  assignees  of  their  solicitors,  the  only  argument  against 
its  possessing  the  power  that  occurs  to  my  mind,  as  carrying  with  it 
sufficient  color  to  require  notice,  is,  that  the  right  which  the  court 
does  unquestionably  possess  of  rejecting  an  assignee  whom  it  may 
deem  unfit  to  be  appointed,  is  given  by  the  express  provision  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  (sect.  139 ;)  and  it  may  be 
said,  perhaps,  that  the  express  insertion  of  such  a  power  leads  to  the 
inference  that  it  would  not  otherwise  have  existed,  and  therefore  to 
the  inference  that  the  power  now  in  question  does  not  exist  Neither 
of  these  inferences,  however,  seems  to  be  legitimate.  The  139th  sec- 
tion containing  as  it  does  an  express  enactment  that  the  appointment 
of  assignees  may  be  made  by  the  major  part  in  value  of  creditors,  it 
became  necessary  to  add  the  express  proviso  in  order  to  obviate  the 
implication  that  might  otherwise  have  seemed  to  arise,  that  this 
choice  was,  even  in  the  case  of  an  unfit  person,  to  be  absolute  and 
conclusive.  But  even  without  the  proviso,  I  conceive  that  this  court 
must  have  possessed,  as  incident  to  the  general  jurisdiction  with 
which  this  act  so  largely  clothes  it,  and  to  an  extent  so  much  greater 
than  any  preceding  act,  the  power  to  reject  or  remove  an  unfit 
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assignee.  And  even  supposing  the  contrary,  yet  the  case  of  the 
solicitor  is  very  different  from  that  of  the  assignee.  The  assignee 
being  once  appointed,  his  nomination  of  a  solicitor  unfit,  for  whatever 
reason,  to  be  employed,  is  a  breach  of  his  duty  as  trustee  for  the 
creditors ;  and  on  that  ground,  independently  of  any  other,  the  inter- 
ference of  the  court  in  such  a  case  seems  to  be  clearly  authorized. 
Besides  which,  it  is  to  be  considered  that  the  court  has  a  more  direct 
and  peculiar  interest  in  the  fitness  of  the  solicitor  appointed,  because 
that  solicitor,  when  appointed,  becomes  as  it  were  the  minister  and 
assistant,  in  a  sense,  of  the  court  itself.  For  it  is  laid  down,  on  the 
high  authority  of  Lord  Eldon,  6  Ves.  1,  at  the  time  when  bankrupt- 
cies were  under  the  immediate  cognizance  of  the  Court  of  Chancery, 
ttiat  the  solicitor  was  to  be  deemed  '  a  minister  of  the  court ; '  and  if 
so,  it  seems  to  follow,  on  the  same  principle,  that  he  is  now  a  minis- 
ter of  the  court  in  which  the  petition  is  prosecuted.  It  may  be  added 
to  these  remarks,  that  if  I  am  right  in  holding  the  appointment  made 
by  the  assignees  in  the  present  case  to  be  of  a  nature  tending  to  com- 
promise the  interests  of  the  creditors  and  the  claims  of  public  justice ; 
and  if  it  be,  indeed,  true,  as  contended  for,  that  the  court  has  no 
power  of  interference ;  then  it  follows  that  the  creditors  and  the  pub- 
lic remain  in  this  respect  without  protection ;  for  I  am  aware  of  no 
other  quarter  in  which  an  original  jurisdiction  on  this  subject  can  be 
supposed  to  reside.  There  would,  therefore,  be  a  great  defect  in  the 
law ;  and  although  we  know  that  such  defects  are  occasionally  dis- 
covered, I  need  scarcely  say  that  they  are  never  to  be  presumed,  and 
that,  in  any  case  of  doubt,  it  is  to  be  taken  as  more  probable  that  the 
law  has  intended  its  existing  institutions  to  comprise  some  remedy 
for  a  given  abuse,  than  that  it  has  left  that  abuse  wholly  unprovided 
for.  Under  these  circumstances,  I  should  have  thought  it  right  to 
make  a  formal  order  on  the  assignees  directing  them  to  change  their 
solicitor ;  but  as  they  declared  to  the  court  at  the  last  sitting,  that,  in 
the  event  of  such  an  order  being  made,  it  was  their  intention  not  to 
obey  the  same,  it  would  seem  futile  to  take  that  course ;  and  I  there- 
fore now  proceed  to  order,  and  do  hereby  order,  that  the  assignees  be 
removed  from  their  office,  on  the  ground  of  their  persisting  in  the 
choice  they  have  made  of  solicitors,  and  refusing  to  obey  any  order 
the  court  should  make  for  changing  their  solicitors ;  and  that  a  sitting 
be  held  on  the  23d  day  of  the  present  month,  at  eleven  o'clock  in  the 
forenoon,  for  the 'choice  of  the  new  assignee  or  assignees;  and  that 
the  time  of  the  sale  of  the  bankrupts'  property,  now  advertised  for 
the  2d  March  next,  be  enlarged  until  the  16th  March,  by  advertise- 
ment ;  and  I  do  adjourn  the  last  examination  of  the  said  bankrupts 
until  the  said  23d  day  of  February,  at  eleven  o'clock  in  the  forenoon. 

"  H.  J.  Stephen,  Commissioner." 

The  gommissioner  afterwards,  on  the  11th  February,  added  the  fol- 
lowing :  — 

On  the  11th  day  of  February  following,  Mr.  Stone,  of  counsel 
for  the  said  assignees,  and  Mr.  Abbott  the  bankrupts'  soUcitori  being 
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both  in  court,  I  called  their  attention  to  the  ISlst  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  which  I  had  omitted  to 
notice  in  the  above  judgment,  and  which  provides,  'that  the  as- 
signees shall  be  subject  to  the  orders  of  the  court  in  their  conduct 
as  assignees.'  "  Henry  J.  Stephen,  Commissioner." 

Bacon  and  Giffard^  in  support  of  the  appeal.  There  is  no  case  in 
the  books  in  which  it  has  been  held  that  the  commissioner  has  power 
to  interfere  with  the  assignees  in  their  choice  of  a  solicitor.  If  the 
creditors'  assignees  selected  a  solicitor  who  conducted  himself  with 
impropriety  as  regards  the  estate,  or  as  against  whom  it  became  ne- 
cessary to  take  proceedings  under  the  bankruptcy,  the  commissioner 
might  properly  insist  upon  the  removal  of  such  solicitor ;  and  if  the 
assignees,  in  opposition  to  his  wish,  continued  to  employ  their  soli- 
citor, they  would  be  properly  removable.  The  mere  fact,  however, 
that  the  commissioner,  diflering  from  the  principal  creditors  of  the 
bankrupts,  entertained  an  opinion  that  a  (fistant  degree  of  relation- 
ship between  the  wives  of  the  solicitors  to  the  assignees  and  the 
bankrupts,  cannot  be  maintained  as  a  ground  for  the  removal  of  such 
solicitors.  The  Bankrupt  Law  Consolidation  Act  contains  nothing 
which  is  material  upon  the  question,  except  a  provision  in  the  40th 
section,  which  enacts,  that  the  creditors'  assignees  shall  be  unfettered 
as  to  the  choice  or  removal  of  a  solicitor :  at  all  events,  so  far  as  re- 
gards the  interference  of  the  official  assignee. 

[Knight  Bruce,  L.  J.  My  impression  is,  that  the  assignees  can- 
not be  compelled  to  employ  any  solicitor  except  one  of  their  own 
choice.  How  can  they  be  compelled  to  rely  on  one  in  whom  they 
may  have  no  confidence  ?] 

Not  disputing  the  right  of  the  commissioner  to  insist  on  the  re- 
moval of  the  solicitor  for  misconduct,  we  contend  that  the  grounds 
on  which  the  commissioner  has  acted  are  insufficient  to  give  him 
jurisdiction.  The  151st  section  of  the  act,  referred  to  by  the  com- 
missioner, has  reference  to  the  conduct  only  of  the  assignees  in  the 
particular  proceedings  under  the  bankruptcy.  The  power  of  rejec- 
tion given  to  the  court  by  the  139th  section  applies  to  cases  of  mis- 
conduct on  the  part  of  the  assignees  in  their  office,  and  not  to  the 
case  of  their  jpersisting  in  the  employment  of  a  solicitor  against 
whom  no  misconduct  is  alleged. 

SwansUm  and  Roxburgh^  who  appeared  for  the  petitioning  creditor, 
were  not  called  upon. 

Lord  Cranworth,  L.  J.  I  entertain  some  doubt  whether,  had  I 
been  in  the  place  of  the  commissioner,  and  had  to  exercise  a  discre- 
tion, I  should  have  acted  as  this  learned  commissioner  has  done. 
The  whole  matter,  however,  rested  in  the  discretion  of  the  commis- 
sioner, and  this  court  ought  not  to  interfere  with  that  discretion 
unless  it  is  satisfied  that  such  discretion  has  been  improperly  exei- 
cised.  For  this  reason  I  put  the  case,  during  the  argument,  of  the 
father  of  the  bankrupt  being  appointed  solicitor  of  the  assignees. 
VOL.  X.  27 
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In  that,  which  is  an  extreme  case,  every  one  may  see  that  the  dis- 
cretion which  has  been  exercised  by  the  commissioner  would  have 
been  very  probably  a  right  one.  T,hat  being  so,  and  relationship 
being  evidently  in  some  cases  a  ground  for  interfering  with  the  ap- 
pointment of  a  solicitor,  it  is  impossible  in  every  case  to  measure 
the  degree  of  relationship  which  is  to  influence  the  commissioner's 
mind.  This  may  depend  upon  the  state  and  habit  of  society  in  the 
locality,  and  other  matters  best  known  to  the  commissioner  of  the 
district  in  which  the  adjudication  has  taken  place.  That  being  so,  I 
am  of  opinion  that  it  would  be  extremely  improper  for  the  court, 
which  can  have  no  knowledge  of  the  reasons  influencing  the  com- 
missioner in  his  conclusion,  to  interfere  with  that  conclusion  merely 
on  the  ground  that  one  member  of  the  court  has  a  doubt  whether  he 
would  himself  have  acted  in  the  same  way  as  the  commissioner  has 
acted.     I  think  the  petition  should  be  dismissed,  with  costs. 

Knight  Bruce,  L.  J.  If  the  learned  commissioner  had  made  an 
order  upon  the  assignees  to  change  their  solicitors,  or  any  one  of 
them,  what  I  should  have  thought  of  such  an  order  it  is  totally  un- 
necessary to  say.  Upon  that  I  abstain  from  giving  any  opinion. 
But  what  the  commissioner  has  done,  in  itself,  I  understand  to  be 
this.  He  has  said  to  the  assignees,  "  You  are  respectable  men,  and 
you  have  employed  respectable  solicitors,  but  there  are  reasons  con- 
sistent with  your  and  their  respectability  which  induce  me  to  think 
it  would  be  better  for  the  administration  of  the  estate,  and  perhaps  of 
justice,  so  far  as  this  estate  and  bankruptcy  are  concerned,  that  other 
solicitors  should  be  employed.  That  is  my  judicial  opinion.  Will 
you,  therefore,  retire  from  the  assigneeship,  or  employ  other  solici- 
tors?" In  answer  to  this,  the  assignees,  in  effect,  say,  "We  will  do 
neither  the  one  nor  the  other."  I  agree  entirely  with  th^  conclusion 
my  learned  brother  has  arrived  at.  The  petition  will  be  dismissed, 
with  costs,  not  out  of  the  estate. 


Ashley  v.  Allden  ;  Jones  v.  Ashley.^ 

April  30,  1852. 

Infant  —  Next  Friend — Costs  where  several  Suits, 

On  a  motion,  some  time  previously,  to  have  a  second  bill  on  behalf  of  an  infant  taken  off 
the  iile,  the  court  had  not  made  an  order  in  the  terms  of  the  motion,  but  by  an  order  inti- 
tuled  in  both  suits  had  retained  the  second  bill,  and  reserved  the  costs  of  it  and  of  that 
motion.  The  question  coming  on  now  to  be  finally  settled  as  to  the  costs  of  the  second 
suit  and  of  that  motion :  — 

Heldf  that  it  was  not  now  open  to  the  court  to  omit  all  provision  for  the  costs  of  that  second 
suit. 


1  16  Jur.  460. 
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Semhle^  a  bill  filed  by  one  executor  in  his  own  name,  and  that  of  an  infant  cestui  que  trusty 
against  another  execator,  praying  accounts  against  the  defendant,  but  not  against  himself, 
nor  offering  to  pay  into  court  what  he  held  of  the  testator's  assets,  is  not  a  proper  form 
of  suit 

The  clerk  of  the  solicitor  to  the  defendant  in  the  first  suit  was  made  the  next  friend  of  the 
infant  in  the  second  suit: — 

Heldf  that  ho  was  not  necessarily  an  improper  next  friend. 

The  circumstances  sufficiently  appear  in  the  judgment. 

Rolt  and  Terrell^  for  the  plaintiffs  in  the  first  suit 

Cooper,  for  the  plaintiffs  in  the  second  suit. 

Turner,  V.  C.  The  only  question  for  consideration  is  as  to  the 
costs  of  the  second  suit,  and  a  motion  by  the  plaintiffs  in  the  first 
suit  to  take  the  second  bill  off  the  file.  The  court,  by  an  order  on 
that  motion,  made  in  both  suits,  reserved  the  costs  of  the  second 
suit  and  of  that  motion.  I  am,  therefore,  bound  to  consider  that  the 
court  did  not  then  hold  that  the  second  bill  was  improperly  filed ; 
because,  if  it  had,  it  would  clearly  have  been  the  duty  of  the  court 
to  order  the  second  bill  to  be  taken  off  the  file,  and  to  have  made  the 
order  in  the  first  suit  only,  and  not  on  the  second  suit  at  all :  and  not 
only  this  order,  but  whatever  has  been  done  since  has  been  intituled 
in  both  suits.  The  question,  therefore,  is,  whether  the  court  having 
adopted  the  second  suit,  and  directed  a  reference  to  take  accounts  in 
both  suits,  I  can  now  consistently  with  justice  consider  that  the  costs 
in  the  first  suit  only  are  to  be  provided  foi*,  without  any  subsequent 
improper  conduct  being  shown  in  the  second  suit.  I  am  in  this  posi- 
tion—>  that  the  court,  at  the  hearing,  did  not  consider  the  second  suit 
altogether  wrong,  but  the  court  intended  to  keep  the  costs  of  the 
motion  as  a  check  on  the  parties  in  the  conduct  of  the  suit  I  feel, 
therefore,  to  some  extent,  bound  by  that  order ;  and  notwithstanding 
my  reluctance  to  allow  two  suits  to  be  charged  upon  the  infant's 
estate,  I  do  not  think,  if  the  motion  had  come  as  an  original  motion 
before  me,  that  I  could  have  made  any  other  order.  The  original 
bill  was  filed  by  Mr.  and  Mrs.  Ashley,  concurrently  with  the  infant, 
against  the  other  executor,  and  not  stating  that  they  themselves  had 
any  assets,  nor  praying  generally  that  all  accounts  might  be  taken, 
but  only  an  account  from  the  defendant,  the  other  executor:  not 
offering  to  pay  into  court  the  assets  which  they  had  in  their  hands, 
nor  praying  any  account  to  be  taken  against  themselves,  nor  offering 
to  account  themselves.  In  these  circumstances  the  second  suit  is  in« 
stituted  on  behalf  of  the  infant  against  both  the  executors.  I  cannot 
say  this  is  improper.  Then  the  objection  is  raised,  that  the  next 
friend  in  the  second  suit  is  a  clerk  to  the  solicitor  to  the  defendant  in 
the  first  suit.  I  cannot  say  that  he  is  such  an  improper  person  to  be 
the  next  friend  as  to  deprive  him,  or  the  other  plaintiffs  in  it,  of  all 
right  to  their  costs.  The  order  of  Sir  J.  L.  Knight  Bruce,  V.  C,  is 
most  happily  adapted  for  meeting  the  justice  of  the  case;  and  I  feel 
satisfied  that  if  the  court  had  thought  that  the  second  suit  was  alto- 
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gether  improper,  or  that  the  retaining  it  was  of  no  use  whatever,  it 
would  then  have  been  dismissed. 

Order  made  for  costs  in  both  suits. 


Carwardine  v.  Wishlade,^ 

March  8  and  12, 1852 

Practice  —  Infant — Guardian. 

Motion  for  appointing  gnardian  ad  litem  to  infants  without  a  commission,  and  withoat  their 

appearance  m  court,  refused. 
Costs  of  appointing  guardian. 

This  was  a  motion  on  behalf  of  two  infant  defendants,  one  of 
whom  resided  at  Kington,  Herefordshire,  and  the  other  at  Church 
Stretton,  Shropshire,  that  their  father,  who  resided  in  London,  might 
be  appointed  guardian  ad  litem^  without  their  appearance  in  court, 
and  without  a  commission,  on  account  of  the  poverty  of  the  parties. 
There  was  the  usual  affidavit  that  the  father  was  a  proper  person  to 
be  appointed  guardian,  and  that  he  had  no  adverse  interest  to  the 
infants. 

T.  C.  Wriffht,  for  the  motion,  cited  Drant  v.  Vauz^  2  Y.  &  C.  524 ; 
Peascod  v.  Tullepy  15  Jur.  663 ;  s.  c.  5  Eng.  Rep.  127 ;  Piddocke  v. 
Smith,  Id.  1120 ;  a.  c.  8  Eng.  Rep.  95 ;  BeU  v.  Hornby,  M .  R.,  Jan.  31, 
1852,  MS. ;  Bttchcock  v.  Sitchcock,  Kinderslev,  V.  C,  March  5, 1852, 
not  reported ;  and  Stilwell  v.  Blair,  13  Sim.  329,  in  which  similar  or- 
ders had  been  made.^ 

Parker,  V.  C,  said  that  it  was  contrary  to  the  accustomed  practice 
of  the  court  to  appoint  a  guardian  on  such  a  motion,  and  that  before 
he  made  any  order,  he  would  consult  the  other  judges  and  the  re- 
gistrars. 

March  12.  Parker,  V,  C,  said  that  this  application  was  made  on 
the  ground  that  the  appointment  of  a  guardian  without  requiring  the 
appearance  of  the  infants  in  court,  and  without  a  commission,  would 
save  expense.  His  honor  said  that  he  had  made  strict. inquiries  of 
the  officers  of  the  court,  and  especially  of  the  taxing-masters,  on 
this  point,  and  he  foand  that  the  costs  of  appointing  a  guardian  on 
motion  of  counsel  were  actually  greater  than  the  costs  of  appointing 
a  guardian  on  the  appearance  of  the  infants  in  court,  or  by  means  of 
a  commission.  It  was  very  desirable  that  this  should  be  well  known, 
because  similar  applications  to  the  court  had  become  frequent  The 
costs  of  appointing  a  guardian,  when  done  in  court,  amounted  to  2L 
5s.  8d. ;  by  commission,  if  executed  at  one  place,  4/.  3^.  2d. ;  and  if 
the  children  lived  at  a  distance  from  each  other,  so  that  it  became 

J  16  Jut.  461 ;  Ex  relatione  Mr.  T.  C.  Wright 
9  Vide,  control  Mower  v.  Orr,  6  Hare,  617. 
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necessary  to  execute  the  commission  at  two  places,  the  costs  would 
be  4/.  9s.  lOd.  The  costs  of  an  appointment  when  made  on  motion 
were  5/.  125.  4d.  The  costs  which  his  honor  had  mentioned  as  in- 
curred on  appointing  a  guardian  by  commission  would  include  the 
costs  of  taking  the  answer  of  the  guardian,  which  last  costs  would 
be  incurred  in  addition  in  the  other  cases,  unless  taken  without  oath. 
Where  the  answer  of  the  guardian  was  not  taken  without  dath,  the 
commissioners'  fees  of  1/.  6s.  8d,  would  still  be  incurred.  It  was, 
therefore,  evidently  desirable  to  adhere  to  the  ancient  practice  of  the 
court,  and  to  appoint  a  guardian  for  these  infants  in  the  usual  way. 
As  the  proposed  guardian  lived  in  London  in  this  case,  it  would  not 
be  necessary  that  he  should  attend  before  the  commissioners.  1  Dan. 
Ch.  Prac.  717.  Motion  refused.^ 

1  His  honor  referred  to  the  following  table  of  costs :  — 

When  done  in  Court. 

Previous  letters,  &c *.        .        .  £0    6    8 

Solicitor's  fee  attending  court, 0  13    4 

Paid  court  fees,      .        .        * 0  IS    0 

Paid  for  order, 036 

Attending  to  pass,          .        .        ;        .        .        .        .        '068 
Copy  and  service, 0    2    6 

£2    5     8 
By  Commissum, 

Petition  for  commission, £0    4    0 

Attending,  ^ 068 

Paid  answering,  and  for  order, 0     7    0 

Copy  and  service,  .        .        .        .        .        .        .        .026 

Instructions  for  and  drawing  special  dedimus,         .        .        .0134 

Paid  sealing, 0  18     0 

Commissioners' fees, 168* 

Carriage  of  commission, 0    5     0 

£4     3     2 
By  Motion, 
Instructions  for  affidavit,         .        .        .        .        .        .  £0    6    8 

Drawing  ditto, .        .        .068 

Attending  to  swear, 0    6    8 

Paid  oath, 0     16 

Office  copy, *        .034 

Instructions  to  counsel, 0  10    0 

Copy  affidavit, 034 

Fee, .        .        .136 

Attending  counsel,         . 068 

Attending  court,    .        . 0  13    4 

Paid  for  order, •        .        .100 

Attending  to  pass, 0     6     8 

Entermg, 016 

Copy  and  service, 0    2    6 

£6  12    4t 

*  This  includes  the  costs  of  taking  the  answer  of  the  guardian,  which  costs  will  be  incurred  in 
addition  in  the  other  cases,  (appointment  in  court  or  on  motion,)  unless  taken  without  oath. 
Where  the  answer  of  the  guardian  is  not  taken  without  oa^,  the  commissioners*  fees  of  IL  6s,  8dl 
would  be  equally  incurred:  the  above  fee  including  assigning  guardian  and  taking  the  guardian's 
answer. 

t  But  note,  that  these  fees  do  not  include  travelling  expenses,  none  of  which  would  be  incurred 
on  appointment  of  guardian  by  motion. 
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DURING  THE  TEAR  1852. 


'  CoBBETT  V.  Hudson.^ 

Noyember  2,  1850. 

Husband  and  TFt/fe—  Wife  cannot  appear  for  Husband. 

The  wife  of  a  plaintiff  cannot  claim  to  manage  the  caose  for  him  at  nisiprius,  he  being  ab- 
sent and  in  custody. 

And,  where  the  jndge  refused,  in  snch  a  case,  to  hear  the  wife  as  adyocate,  and  the  husband 
not  appearing  in  person  or  hj  attorney,  a  nonsuit  was  directed,  the  court  refused  to  set 
the  nonsuit  aside. 

But,  per  Lord  Campbell,  C.  J.,  in  an  application  directly.conceming  liberty,  as  motion  for 
a  habeas  corpus^  the  wife  may  be  heard  on  behalf  of  )ier  husband. 

This  was  an  action  against  the  keeper  of  the  queen's  prison  for  a 
false  return  to  a  habeas  corpus.  Qn  the  trial,  before  Pollock,  C.  B., 
at  the  last  Surrey  assizes,  the  plaintiff,  who  was  in  custody,  did  not 
appear  by  either  counsel  or  attorney,  or  in  person ;  but  his  wife  ap- 
peared, and  proposed  to  conduct  the  cause  on  his  behalf.  The  Lord 
Chief  Baron,  after  conference  with  Erie,  J.,  refused  to  permit  this; 
and  the  plaintiff  was  nonsuited,  no  one  appearing  to  represent  him. 

The  plaintiff  in  person  now  moved  that  the  nonsuit  might  be  set 
aside,  and  a  new  trial  had. 

Lord  Campbell,  C.  J.     We  cannot  say  that  the  Lord  Chief  Baron 

Uo  Q.  B.  Bep.  988. 
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was  wrong  in  refusing  to  hear  the  wife  of  the  plaintiff  as  an  advo- 
cate. The  nonsuit  was  regular.  The  plaintiff  was  called,  and  ap- 
peared neither  by  counsel  or  attorney  nor  in  person ;  but  his  wife 
claimed  to  appear  for  him.  The  question,  therefore,  is  whether,  as 
of  right,  the  wife  of  a  party  may  insist  on  appearing  on  his  behalf  in 
a  civil  cause.  There  is  no  such  rule  in  a  civil  suit  The  first  day  I 
sat  here,  Mrs.  Cobbett  desired  to  make  a  motion  on  behalf  of  her 
husband  for  a  habeas  corpus ;  and  I  heard  her  without  the  smallest 
scruple,  as  my  illustrious  predecessor  Hale  heard  the  wife  of  John 
Bunyan.  On  each  of  those  occasions  the  liberty  of  the  subject  was 
in  question ;  and  in  such  a  case  great  inconvenience  might  arise  from 
refusing  to  hear  the  wife,  or  any  person,  on  behalf  of  the  party  who 
was  under  restraint.  But  a  proceeding  at  nisi  prius  is  very  difl'erent : 
there  can  be  no  similar  necessity  there  for  the  wife's  appearance  as 
counsel  to  conduct  the  cause  for  her  husband.  There  would  at  least 
be  opportunity  for  applying  to  a  gentleman  of  the  bar ;  and  we  know 
that  on  such  an  occasion  any  member  of  the  bar  would  come  forward 
without  an  honorarium,  and  see  justice  done.  And  this  would  be 
much  better  than  that  the  wife  of  a  party  should  come  into  court  to 
wrangle  at  nisi  prius,  and  engage  in  scenes  inconsistent  with  the  cha- 
racter of  her  sex.  I  think  the  Lord  Chief  Baron  and  my  brother 
Erie  did  right 

Coleridge,  J.     I  am  of  the  same  opinion,  and  for  the  same 
reasons. 

WiGHTMAN,  J.,  and  Erle,  J.,  concurred. 

Rule  refused. 


Brierly  V,  Kendall  &  others.^ 

January  26,  1852. 

Trespass  —  Measure  of  Damages  —  Seizure  of  Goods  —  Assignment 
as  Security  for  Debt — Proviso  for  quiet  Possession  —  Action  by 
Assignor. 

An  assignment  was  made  by  B.  of  all  his  goods  and  chattels  to  «ecure  a  debt,  subject  to  a 
proviso  in  the  deed  of  assignment,  that  eyery  thing  therein  contained,  should  cease  and  be 
void  upon  payment  of  the  debt  on  a  day  named  in  the  deed,  or  at  such  earlier  day  as  the 
parties  to  whom  the  assignment  was  made  should  appoint  for  payment,  by  a  notice  in 
writing  twenty-four  hours  before  the  appointed  day,  interest  in  the  mean  time  to  be  paid 
at  certain  periods  named.  There  was  also  a  stipulation  that  until  default  in  payment  of 
the  debt  or  the  interest,  at  the  appointed  days  and  times,  contrary  to  the  tenor  and  effect 
of  the  above  proviso,  it  should  be  lawful  for  B.  to  hold,  use,  and  possess  the  said  goods 
and  chattels  without  any  manner  of  hinderance  or  disturbance :  — 

Hddy  that  B.  was  entitled  to  maintain  an  action  of  trespass  in  respect  of  a  seizure  of  the 
goods  and  chattels  by  the  assignees,  a  sufficient  notice  not  having  Seen  given  as  required 
by  the  above  proviso ;  but  the  proper  measure  of  damages  in  the  action  was  not  the  value 
dr  the  goods  seized,  but  B.^s  limited  interest  in  the  goods  at  the  time. 

Trespass.     The  first  count  of  the  declaration  was  for  breaking  and 

i  —  r 
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entering  the  plaintiff's  dwelling-house,  and  continuing  therein.  The 
second  count  was  for  a  similar  trespass  on  another  day,  doing  da- 
mage to  the  dwelling-house,  removing  certain  fixtures  of  the  plaintiff 
and  seizing  and  taking  away  divers  goods,  chattels,  cattle,  and  effects 
of  the  plaintiff,  and  converting  them  to  the  defendants'  use. 

Pleas,  first,  not  guilty,  and  by  three  of  the  defendants,  secondly  and 
thirdly,  that  the  fixtures  and  the  goods,  chattels,  cattle,  and  effects 
were  not  the  plaintiff's,  modo  et  formd ;  and  fourthly,  the  leave  and 
license  of  the  plaintiff. 

On  the  trial,  before  Parke,  B.,  at  the  Coventry  summer  assizes, 
1851,  the  plaintiff  proved  that  the  defendants  had,  on  the  26th  of 
February,  1851,  forcibly  entered  his  dwelling-house  and  premises  and 
remained  in  possession  for  several  days,  and  had  taken  away  certain 
fixtures  and  other  property  of  the  plaintiff  in  the  house  at  the  time, 
which  they  afterwards  sold.  Besides  the  goods  included  in  the  bills 
of  sale,  the  defendants  had  taken  possession  of  other  goods,  to  the 
amount  of  about  9Z. 

The  defendants  justified  the  alleged  trespasses  under  the  power 
contained  in  an  indenture  of  sale,  dated  the  23d  of  May,  1850,  and 
made  between  the  plaintiff  of  the  one  part  and  William  Kendall  and 
George  Furnival,  another  of  the  defendants,  of  the  other  part;  by 
which,  in  consideration  of  370/.  15s.  due  by  the  plaintiff  to  the  said 
W.  R.  and  G.  F.,  the  plaintiff  assigned  to  them,  their  executors,  ad- 
ministrators, and  assigns,  all  his  household  goods,  furniture,  plate, 
linen  and  china,  live  and  dead  stock,  implements  of  industry  and 
other  effects  in,  about,  or  belonging  to  the  dwelling-house  in  question, 
"  Provided,  nevertheless,  that  in  case  the  said  William  Brierly,  his  ex- 
ecutors or  administrators,  should  pay  unto  the  said  W.  K.  and  G.  F., 
their  executors,  administrators,  or  assigns,  the  said  sum  of  370/.  155. 
on  the  23d  of  May  which  will  be  in  the  year  1857,  or  at  such  earlier 
day  or  time  as  the  said  W.  K.  and  G.  F.  or  either  of  them,  their  or 
either  of  their  executors,  administrators,  or  assigns  as  aforesaid,  shall 
appoint  for  payment  thereof,  by  a  notice  in  writing,  to  be  given  to 
the  said  W,  Brierly,  his  executors  or  administrators,  or  left  at  his  last 
©r  usual  place  of  abode,  at  least  twenty-four  hours  before  the  day  or 
time  so  to  be  appointed  for  payment  as  aforesaid ;  and  shall  in  the 
mean  time,  until  the  repayment  of  the  said  sum  of  370/,  15^.,  at  either 
of  the  periods  aforesaid,  pay  unto  the  said  W.  K.  and  G.  F.,  their' ex- 
ecutors, administrators,  and  assigns,  interest  on  the  said  sum  of 
370/.  its,  at  the  rate  of  5/.  per  cent  per  annum,  by  equal  half-yearly 
payments,  on  the  23d  of  November  and  the  23d  of  May  in  every 
year,  and  also  a  proportional  period  of  a  half  year,  if  any,  which 
shall  elapse  between  the  last  half-yearly  day  of  payment  and  the  ex- 
piration of  the  notice  so  to  be  given  by  the  said  W.  K.  and  G.  F.,  or 
either  of  them,  their  or  either  of  their  executors,  administrators,  or  as- 
signs, for  the  payment  of  the  said  sum  of  370/.  15^.  as  aforesaid,  such 
proportional  part  to  be  paid  at  the  expiration  of  such  notice,  and  such 
several  payments  afterwards  to  be  made  without  deduction  or  abate- 
ment ;  then  and  in  such  case  these  presents,  and  every  article  and 
thing  herein  contained  shall  cease  and  be  void,"  &c. 
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The  deed  further  contained  a  covenant  for  payment,  and  a  stipula* 
tion  that  after  default  made  in  payment  of  the  sura  of  370Z.  155.  and 
interest,  contrary  to  the  tenor  and  effect  of  the  before-mentioned  pro- 
viso, and  in  respect  to  the  interest,  after  notice  given  by  the  said 
W.  K.  and  G.  F.  to  the  said  W.  Brierly,  or  left  at  his  last  usual 

f)lace  of  abode,  requiring  payment  of  such  interest,  then  it  should  be 
awful  for  the  said  W.  K.  and  G.  F.  peaceably  and  quietly  to  receive 
and  take  into  their  possession  and  thenceforth  to  hold  and  enjoy  all 
and  every  the  said  goods,  chattels,  stock,  effects,  and  premises  assign- 
ed, and  to  sell  and  dispose  of  the  same,  and  reimburse  themselves  all 
costs,  charges,  and  expenses  of  such  sale  or  sales,  and  the  receipt  and 
recovery  of  the  said  sum  of  370L  15s,  and  interest  respectively,  and 
also  to  retain  to  and  reimburse  themselves  the  said  sum  of  370/.  15s. 
and  the  interest  thereof,  or  as  much  thereof  as  shall  then  remain  un- 
paid, and  then  to  account  for  the  surplus,  if  any,  unto  the  said  W. 
Brierly,  his  executors,  administrators,  and  assigns.  And  further, 
"  that  until  default  be  made  in  payment  of  the  said  sum  of  370/.  155. 
at  the  day  or  time  hereinbefore  appointed  for  payment  thereof,  con- 
trary to  the  tenor  and  effect  of  the  proviso  hereinbefore  contained,  or 
untU  default  shall  be  made  in  payment  of  the  interest  of  the  said 
principal  sum  or  some  part  thereof,  on  some  or  one  of  the  days  or 
times  hereinbefore  appointed  for  payment  thereof,  contrary  to  the 
same  proviso,  and  until  in  respect  of  the  said  interest,  notice  shall  be 
given  or  left  as  aforsaid,  it  shall  be  lawful  for  the  said  W.  Brierly,  his 
executors  or  administrators,  to  hold,  make  use  of,  and  possess  the 
said  goods,  chattels,  stock,  effects,  and  premises  hereby  assigned, 
without  any  manner  of  hinderance  or  disturbance  of  or  by  them  the 
said  W.  Kendall  and  G.  Furnival;  their  executors,  administrators,  or 
assigns." 

On  the  25th  of  February,  1850,  at  about  two  o'clock  in  the  after- 
noon, the  following  notice  was  served  on  the  plaintiff:  —  "  In  pursu- 
ance of  the  provision  in  this  behalf,  contained  in  an  indenture  on  bill 
of  sale  by  way  of  mortgage,  dated  the  23d  of  May,  1850,  made  be- 
tween yourself  of  the  one  part,  and  us,  the  undersigned  W.  Kendall 
and  G.  Furnival,  of  the  other  part,  we  do  hereby  give  you  notice  that 
we  appoint  the  26th  of  February  instant  for  the  payment  by  you  to  us 
of  the  principal  sum  of  370Z.  155.  intended  to  be  secured  by  the  said  bill 
of  sale,  and  of  the  interest  thereon  to  that  day.  And  that  in  case  de- 
fault be  made  in  payment  thereof,  or  any  part  thereof  respectively, 
that  we  shall  proceed  to  act  upon  or  carry  into  execution  the  provi- 
sions applicable  to  such  case  under  or  by  virtue  of  the  said  bill  of 
sale.  Dated  the  24th  of  February,  1851."  This  notice,  it  was  ad- 
mitted, was  not  a  sufficient  notice  under  the  terms  of  the  deed,  and 
a  verdict  was  entered  for  the  plaintiff  for  189/.  125.  6rf.,  leave  being 
reserved  to  the  defendant  to  move  to  reduce  the  verdict  by  180/.  or 
for  a  new  trial. 

Hayes  showed  cause.  The  only  ground  upon  which  the  rule  for 
a  new  trial  can  be  supported  is,  that  no  right  of  property  remained  vest- 
ed in  the  mortgagor,  but  that  all  passed  absolutely  to  the  mortgagee. 
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[Patteson,  J.  This  very  point  has  lately  been  before  the  Court 
of  Exchequer.] 

In  Fenn  v.  mttleston,  21  Law  J.  Rep.  (n.  s.)  Exch.  41 ;  s.  c.  8  Eng. 
Rep.  483,  in  which. case  all  the  authorities  on  the  subject  are  review- 
ed, and  the  decision  is  expressly  in  favor  of  the  plaintiff's  right  to  sup- 
port this  action.  To  maintain  trespass  there  must  be  a  right  of  pos- 
session, Wilbraham  v.  Snow,  2  Wms.  Saund.  47,  n ;  Gordon  v. 
Harper,  7  Term  Rep.  9.  The  plaintiff  has  both  the  possession  and 
right  of  possession,  and  the  defendant  has  committed  a  wrongful  act 

[Lord  Campbell,  C.  J.     There  is  no  jus  tertii  here.] 

The  right  is  only  out  of  the  mortgagee  because  it  remains  in  the 
plaintiff. 

[Lord  Campbell,  C.  J.  At  present  the  case  seems  to  me  to  re- 
solve itself  into  a  question  of  damages ;  and  as  to  that,  ought  not 
the  damages  to  be  commensurate  with  the  wrong  sustained  ?] 

Having  the  right  of  possession,  the  plaintiff  is  entitled  to  full  da- 
mages. As  against  a  wrongdoer,  the  full  value  of  the  goods  might 
have  been  recovered,  and  it  would  be  novel  to  say  that  the  defendant, 
who  has  acted  as  a  wrongdoer,  is  entitled  to  excuse  himself  from  the 
payment  of  full  damages.  There  is  no  distinct  authority  on  the 
point,  but  upon  principle  the  defendant  is  not  at  liberty  to  take  ad- 
vantage of  his  own  wrong.  He  cannot  gain  any  right  by  his  wrong- 
ful act. 

Mdcaulay,  contra.  After  the  decision  in  Fenn  v.  Bitileston,  it  can- 
not now  be  contended  that  this  action  is  not  maintainable.  As  to 
the  amount  of  the  damages,  no  doubt  can  exist  when  the  notice  and 
the  other  evidence  in  the  Qase  are  considered. 

Lord  Campbell,  C.  J.  I  entirely  approve  of  the  decision  in  Fenn 
V.  Biltleston,  and  think  the  action  is  maintainable.  The  mortgagee 
could  not  maintain  an  action  either  of  trespass  or  trover,  and  the 
converse  of  that  is,  that  the  mortgagor  may,  as  well  against  the  mort- 
gagee as  against  a  stranger.  Then,  as  to  the  other  point,  I  have  as 
littie  doubt  that  the  value  of  the  goods  as  between  the  parties  here,  is 
not  necessarily  the  measure  of  the  damages.  If  the  goods  had  been 
taken  by  a  mere  stranger  it  would  have  been  a  very  different  matter ; 
but  where  we  have  the  parties  as  they  appear  in  this  case,  it  seems  to 
me  that  it  would  amount  to  great  injustice  to  say  that  the  value  of 
the  goods  must  necessarily  be  taken  to  be  the  measure  of  the  da- 
mages ;  for,  as  was  put  by  my  brother  Wightman,  during  the  argu- 
ment, the  same  might  be  said  in  the  case  of  a  demise  of  goods  for 
twenty-four  hours.  I  think,  therefore,  the  verdict  ought  not  to  stand 
for  the  full  value  of  the  goods,  and  as  it  has  been  agreed  between 
the  parties  that  we  should  say  to  what  amount  it  should  be  reduced, 
I  think  to  AOs. 

Patteson,  J.  I  am  of  the  same  opinion.  The  notice  being  bad, 
the  plaintiff  had  the  right  of  possession,  and  is  entitled  to  some 
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damages  proportioned  to  the  interest  that  he  had  in  the  goods  at  the 
time  of  the  trespass. 

WiGHTMAN,  J.,  concurred. 

Rule  absolute  to  reduce  the  damages  to  111.  12s.  6d. 


COUNTY  COURT  APPEAL. 

Cannon,  Appellant,  v.  Johnson,  Respondent^ 

February  11,  1852. 

County  Court  Appeal  —  Stating'  Grounds  of  Dissatisfaction  in  Notice 
of  Appeal  —  Amending  Particulars  of  Demand. 

On  the  hearing  of  a  coantj  conrt  appeal,  it  cannot  be  taken  as  an  objection  to  the  jnrisdic- 
tion  of  the  court  of  appeal,  that  the  notice  of  appeal  does  not  contain  any  statement  of 
the  grounds  of  dissatisfaction  with  the  decision  of  the  county  court  judge  as  required  by 
rule  151  of  the  County  Court  Rules. 

The  plaintiff's  particulars  in  a  plaint  in  a  county  court  alleged  that  the  defendant  had  deep- 
ened tiie  bed  of  a  riyer,  and  thereby  varied  the  level,  whereby  the  plaintiff  had  been 
deprived  of  his  accustomed  head  of  water  at  his  mill.  It  appeared  in  evidence  that  the  de- 
fendant had  formerly  deepened  the  bed  of  the  stream,  for  which  the  plaintiff  recovered  da- 
mages in  an  action ;  that  the  defendant  then  erected  on  his  own  land  a  dam,  which  while 
it  remained,  kept  up  the  head  of  water  as  of  old;  that  the  defendant  afterwards  removed 
the  dam,  on  wnich  the  water  fell,  and  the  plaintiff  brought  the  present  action.  The 
county  court  judse,  thinking  the  particulars  were  not  fuU  enough  to  meet  the  evidence  as 
to  the  loss  of  tne  water,  directed  an  amendment  under  rule  104  of  the  County  Court 
Rules,  and  inserted  the  words  "  and  unlawfully  lowered  the  dam "  before  the  word 
"  whereby "  in  the  particulars.  It  was  objected  that  the  jude«  by  rule  104  could  only 
amend  in  case  of  a  variance  between  the  allegations  and  proof,  mat  there  was  no  variance 
here,  and  that  consequently  the  amendment  was  improper. 

The  court  of  appeal,  though  they  deemed  the  amendment  unnecessary,  held  that  the  judge 
who  considered  tbat  there  was  a  variance,  had  under  the  circumstances  authority  ta 
make  the  amendment  at  his  discretion. 

The  following  case  was  settled  by  the  judge  of  the  County  Court 
of  Kent,  at  Canterbury :  —  This  was  a  complaint  in  the  County  Court 
of  Kent,  at  Canterbury,  entered  on  the  8th  of  October,  1851,  and  tried 
by  a  jury  on  the  14th  of  November  following.  The  particulars  of 
the  plaintifT's  demand  before  the  amendment  made  as  hereinbefore 
mentioned  were  as  follows:  —  In  the  County  Court  of  Kent,  at  Can- 
terbury, between  Benjamin  Johnson,  the  plaintiff,  and  William  Can- 
non, the  defendant  The  following  are  the  particulars  of  the  plain- 
tiff's demand  in  this  action  :  First,  for  that  you,  the  said  defendant^ 
in  the  year  1847,  and  at  divers  times  from  that  period  to  the  present 
time,  in  the  parish  of  Hackington,  otherwise  St.  Stephen,  in  the 
county  of  Kent,  and  within  the  jurisdiction  of  this  court,  have,  by 
yourself,  your  servants,   and   workmen,  unlawfully  deepened   and 

1  21  Law  J.  Rep.  (k.  s.)  Q.  B.  164.    Coramy  Pattkson,  J.,  and  Wightman,  J; 
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carried  away  the  soil,  weeds,  mud,  and  gravel,  and  thereby  altered 
and  varied  the  level  of  the  northern  (or  Dean's  Mill)  branch  of  a 
certain  public  river  there  called  the  River  Stour,  and  also  of  a  certain 
ditch  there  called  Bushy  Dyke,  leading  from  and  out  of  the  south- 
ern (or  Abbott's  Mill)  branch  of  the  same  public  river  unto  and 
into  the  said  northern  branch  thereof;  whereby  the  said  plaintiff,  who 
during  all  the  time  aforesaid  hath  been  and  still  is  the  occupier  of  a 
certain  corn  water-mill,  called  Old  Barton  Mill,  in  the  parish  of  St 
Mary,  Northgate,  in  the  city  of  Canterbury,  and  within  the  jurisdic- 
tion of  this  court,  hath  been  deprived  of  the  usual  and  accustomed 
head  and  supply  of  water,  which  he  and  his  predecessors,  occupiers 
of  the  said  mill,  have  from  time  whereof  the  memory  of  man  runneth 
not  to  the  contrary,  been  accustomed  to  hold  and  enjoy,  and  have 
held  and  enjoyed;  and  whereby  the  southern  branch  of  the  said 
public  river  which  supplies  the  plaintifPs  said  mill  hath  been  and  still 
is  deprived  of  its  usual  and  accustomed  supply  of  water.  By  means 
whereof  the  said  plaintiff  hath  been  during  the  time  aforesaid,  and 
still  is  hindered  and  prevented  from  working  and  using  the  said  mill, 
called  Old  Barton  null,  as  he  hath  been  accustomed  and  is  still  enti- 
tled to  work  and  use  the  same,  and  hath  been  and  is  deprived  of  the 
usual  and  accustomed  head  of  water  thereto,  to  the  great  nuisance 
of  the  plaintiff,  to  his  great  loss,  damage,  and  injury  in  his  said  trade 
and  business  of  a  miller,  and  to  his  great  damage  and  interruption  in 
the  occupation  and  enjoyment  of  his  said  mill ;  whereby  the  plaintiff 
hath  sustained  damage  to  the  amount  of  501.  Second,  and  also  for 
that  on  Saturday,  the  17th  day  of  August,  185Q,  you,  the  said  de- 
fendant, undertook  and  agreed  with  the  said  plaintiff,  that  you,  the 
said  defendant,  would  forthwith  erect  and  thenceforth  maintain  a 
tumbling-bay  at  Bushy  Dyke  aforesaid,  at  such  a  height  and  on  such 
a  level  that  no  water  should  escape  from  the  main  river  through 
Bushy  Dyke,  whilst  the  water  at  the  plaintiff's  said  mill  should  be 
under  the  top  or  head  of  the  stone  water-mark  and  tumbling-bay 
there.  And  for  that  you,  the  said  defendant,  have  neglected  and  re- 
fused, and  still  do  neglect  and  refuse  to  erect  and  maintain  such 
tumbling-bay  according  to  your  said  agreement  By  reason  of  which 
your  neglect  and  default  the  water  from  the  said  main  river  hath 
escaped  therefrom,  and  the  plaintiff's  said  mill  was  and  is  deprived 
of  its  usual  and  accustomed  head  of  water,  to  the  damage  of  the  said 
plaintiff  of  60/.     Witness  my  hand  this  eighth  day  of  October,  1851. 

Benjamin  Johnson,  Plaintiff. 

The  plaintiff  and  defendant  are  both  millers,  occupying  mills  on  the 
river  Stoiir,  in  or  near  Canterbury.  The  river  Stour  is  divided  above 
the  mills  of  both  parties  into  two  branches,  called  the  north  and  south 
branches  respectively.  The  defendant  is  the  owner  and  occupier  of 
some  land  and  a  mill  called  Abbott's  MiU,  situate  on  the  south  branch 
of  the  stream,  and  also  of  another  mill  called  Dean's  Mill,  situate  on 
the  north  branch  of  the  stream.  The  plaintiff  is  the  occupier  of  a 
mill  called  Old  Barton  Mill,  situate  on  the  south  branch  of  the  stream 
some  distance  below  Abbott's  Mill.    A  short  distance  below  the  mills 
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of  the  defendant,  there  is  a  dyke  called  Bushy  Dyke,  which  has 
existed  more  than  twenty  years,  and  connects  the  two  branches  of 
the  river,  and  this  dyke  is  situate  wholly  on  land  belonging  to  the  de- 
fendant. It  appeared  in  evidence  that,  on  the  19th  of  August,  1850, 
a  plaint  was  commenced  in  the  County  Court  of  Kent,  at  Canter- 
bury, the  particulars  of  demand  in  which  were  the  same  as  those  set 
forth  in  the  first  count  or  part  of  the  particulars  in  the  present  action, 
except  that  the  trespasses  were  alleged  to  have  been  committed  by 
the  defendant,  his  servants,  and  workmen,  and  to  have  continued  from 
1847,  to  the  8th  day  of  October,  1849.  The  action  in  1850,  was  not 
tried,  but  the  parties  agreed  that  the  plaintiff  should  have  a  verdict 
for  20/.  damages,  subject  to  the  following  terms  :  — 

"  In  the  County  of  Kent,  at  Canterbury. 

19th  AnguBt,  1850. 

Johnson  v.  Cannon. 

It  is  agreed  between  the  parties  that  a  verdict  shall  be  taken  for  the 
plaintiff  in  this  action,  damages  20/.  and  costs.  But  no  execution 
shall  be  issued  for  the  said  damages  unless  default  be  made  by  defend- 
ant in  forthwith  erecting  and  henceforth  maintaining  a  tumbling-bay 
at  Bushy  Dyke,  at  such  a  height  and  on  such  a  level  that  no  water 
shall  escape  from  the  main  river  through  Bushy  Dyke  whilst  the 
water  at  the  plaintiff's  miU  shall  be  under  the  top  or  head  of  the  stone 
water-mark  and  tumbling-bay  there. 

Charles  Sandys,  Plaintiffs  Attorney. 

Thomas  Thorpe  De  Lassaux,  Defendant's  Attorney." 

Accordingly,  judgment  i%  that  action  was  entered  on  the  record  of 
the  county  court,  upon  the  above-mentioned  terms.  The  defendant 
then  gave  the  plaintiff  parol  license  to  erect  a  temporary  dam  at  the 
south  end  of  Bushy  Dyke,  which  the  plaintiff  accordingly  did,  but 
erected  it  seven  inches  higher  than  was  sufficient  to  procure  his 
proper  head  of  water  at  Qld  Barton  Mill.  The  defendant  then  pro*^ 
ceeded  himself  to  convert  this  temporary  dam  into  one  of  a  more  per- 
manent nature  by  puddling  it  with  clay  and  straw  so  as  to  render  it 
effectual  for  the  purpose  of  keeping  the  water  from  running  away 
from  the  tail  of  Abbott's  Mill  through  the  dyke  into  the  north  branch.. 
No  tumbling-bay  was  at  any  time  erected  by  the  defendant,  and  in. 
consequence  of  the  default  in  this  respect,  the  plaintiff  issued  execu- 
tion upon  the  judgment  above  mentioned.  The  amount  of  the  judg- 
ment was  paid  into  court,  and  the  defendant  then  made  an  application 
to  have  it  refunded  to  him,  which  was  refused,  and  the  amount  of 
the  judgment  was  ordered  to  be  paid  out  of  court  to  the  plaintiff. 
Evidence  was  given  on  the  part  of  the  plaintiff  that  the  defendant's 
men  had  deepened  the  back  stream,  that  they  had  taken  out  some 
stuff,  particularly  at  Christmas,  1850,  and  January,  1851,  —  this  was 
at  a  place  called  Bushy  Dyke  Corner, — and  that  drift,  sand,  and 
gravel  were  carried  off  the  premises.  It  was  also  proved  that  the 
working  of  the  plaintiff's  mill  was  by  reason  of  the  before-mentioned 
VOL.  X.  28 


326  COURT  OF  QUEEN'S  BENCH,  1852. 

Cannon  v.  Johnson. 

temporary  dam  satisfactory  to  the  plaintiff  until  September  last,  when 
about  the  9th  or  10th  of  that  month,  the  plaintiff  found  that  the  mill 
was  short  of  water,  and  upon  inspecting  the  dam,  it  was  found  that 
it  had  been  lowered  by .  the  defendant  himself.  The  defendant  cut 
down  ten  inches  of  the  dam,  but  subsequently  raised  it,  so  that  on  the 
day  of  trial  the  head  of  water  was  about  the  same  as  usual.  The 
plaintiffs  evidence  showed  that  he  could  not  work  his  mill  as  he  used 
to  do,  in  consequence  of  the  escape  of  wat«r  into  Bushy  Dyke  in 
September,  and  that  he  was  obliged  to  send  corn  to  be  ground  at 
other  mills.  . 

The  defendant  did  not  question  the  plaintiff's  right  to  a  certain 
head  of  water  at  Barton  Mill,  but  set  up  as  a  defence  to  the  plaint  as 
it  then  stood,  first,  that  he  was  not  guilty ;  and,  secondly,  that  judg- 
ment had  already  been  recovered  in  respect  of  the  same  causes  of 
action.  After  the  case  was  closed  on  both  sides,  and  immediately 
before  summing  up,  the  judge  expressed  his  opinion,  that  there  was 
no  evidence  of  any  agreement  to  erect  the  tumbling-bay;  that  the 
terms  agreed  to,  amounted  only  to  a  condition  with  regard  to  issuing 
execution  on  the  judgment  in  the  first  action,  and  the  condition  not 
having  been  fulfilled  the  judgment  was  enforced  ;  that  he  (the  judge,) 
should  therefore  direct  the  jury  to  withdraw  their  attention  from  that 
part  of  the  particulars,  and  he  would  strike  out  the  second  count,  and 
that  as  the  particulars  were  not  full  enough  to  meet  ail  the  evidence 
produced  as  to  the  loss  of  water,  he  should,  under  the  104th  rule, 
amend  the  proceedings  by  adding  the  words, "  and  unlawfully  lowered 
the  height  of  a  bay  or  dam  at  the  south  end  of  the  dyke  called  Bushy 
Dyke,"  between  the  words,  "the  said  northern  branch  thereof,"  and 
the  words  "  whereby  the  said  plaintiff,"  &c. 

The  judge  then  directed  the  jury  to  confine  their  attention  to  the 
evidence  of  acts  alleged  to  have  been  done  since  the  last  action, 
namely,  since  September,  1850,  for,  that  for  the  previous  acts  the 
plaintiff  had  received  damages,  and  that  if  they  were  satisfied  that  by 
the  clearing  of  the  stream  as  alleged  by  the  plaintiff 's  evidence,  or  by 
the  lowering  of  the  dam,  or  both,  the  plaintiff  had  been  deprived  of 
any  portion  of  the  head  of  water  to  which  he  was  entitled,  they  should 
find  a  verdict  for  him. 

There  was  no  objection  taken  to  the  jurisdiction  of  the  court  to  try 
the  case. 

The  jury  found  a  general  verdict  for  the  plaintiff,  damages  lOZ, 
The  defendant' gave  the  following  notice  of  appeal :  — 

"  In  tine  County  Court  of  Kent,  at  Canterbury,  between  Benjamin 
Johnson,  plaintiff,  and  William  Cannon,  defendant  To  Mr.  Ben- 
jamin Johnson,  the  above-named  plaintiif,  Mr.  Charles  Sandys,  his 
solicitor,  and  to  CJeorge  Furley,  Esq.,  clerk  of  the  said  county 
court 

Whereas,  at  the  trial  of  the  above-named  plaint  in  the  County 
Court  of  Kent,  at  Canterbury,  on  the  14th  day  of  November  inst, 
before  Charles  Harwood,  Esq.,  judge  of  the  said  court,  the  said  judge 
amended  the  particulars  of  demand  delivered  by  you,  the  said  plain- 
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tiff,  as  your  cause  of  action,  by  inserting  therein  certain  words ;  now, 
I,  the  defendant,  being  dissatisfied  with  the  determination  of  the  said 
judge  in  making  the  said  amendment,  and  with  his  direction  thereon 
to  the  jury,  do  hereby  give  you  notice  that  it  is  my  intention  to 
appeal  against  the  said  determination  and  direction  to  the  Court  of 
Queen's  Bench,  Westminster.  Dated  this  twenty-second  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty  one.  ^  William  Cannon." 

The  questions  for  the  court  were,  whether  the  judge  was  entitied 
to  make  the  amendments  under  the  circumstances ;  and  supposing 
the  amendments  to  be  proper,  whether  upon  the  facts  above  stated, 
the  plaintiff  had  a  good  cause  of  action  in  respect  of  the  lowering  of 
the  dam  and  deepening  the  stream. 

iZoti;e,  for  the  respondent  There  is  a  preliminary  objection.  This 
court  has  no  jurisdiction  to  hear  this  appeal.  The  notice  of  the  ap- 
peal, which  is  set  out  in  the  case,  is  bad  in  law  as  it  does  not  comply 
with  the  rules  regulating  the  practice  of  the  county  courts,  drawn  up 
pursuant  to  the  stat  12  &  13  Vict,  c  101,  s.  12.  Rule  151,  requires 
that  '^  the  notice  of  appeal  shall  be  in  writing,  and  shall  state  the 
grounds  on  which  the  party  appeals,  and  shall  be  signed  by  the 
appellant,  his  attorney  or  agent,  and  such  notice  must  be  served  on 
the  clerk  as  well  as  the  successful  party,"  &c.  The  grounds  of  appeal 
are  not  properly  stated  here.  There  is  no  statement  in  this  notice 
what  the  amendment  was,  or  what  the  direction  of  the  judge  with 
which  the  appellant  is  dissatisfied. 

[  WiGHTMAN,  J.  Have  we  any  thing  to  do  with  the  question  as  to 
the  notice  ?] 

Unless  tnis  court  can  decide  it  no  court  can,  for  the  proceedings 
had  terminated  in  the  court  below. 

[  WiGHTMAN,  J.  No ;  the  county  court  judge  had  to  sign  the  case. 
He  might  have  said  to  the. appellant,  if  you  do  not  give  the  proper 
notice  I  cannot  tell  what  points  to  raise.] 

The  judge  does  not  draw  the  case,  the  parties  agree  upon  it 

[WiGHTMAN,  J.  If  they  agree,  the  want  of  notice  of  the  grounds  is 
immaterial. 

Patteson,  J.  I  do  not  think  that  we  have  any  thing  to  do  with  the 
notice.  All  that  the  rule  requires  to  be  done,  is  for  the  information 
of  the  court  below.  The  judge  has  chosen  to  think  the  notice  good. 
It  is  sufficient  to  give  us  jurbdiction.     We  will  hear  the  appeal.] 

Barrow^  for  the  appellant  The  county  court  judge  was  wrong  in 
making  the  amendment  The  power  of  amending  is  given  and 
defined  in  rule  104,  of  the  County  Court  Rules.  The  only  case  in 
which  the  judge  has  the  power  of  amending  is  where  there  is  a  vari- 
ance between  the  matters  stated  in  the  proceedings  and  the  evidence. 
The  case  here  does  not  show  or  allege  any  variance ;  but  the  judge 
merely  says  "  as  the  particulars  were  not  full  enough  to  meet  all  the 
evidence  produced  as  to  the  loss  of  water,  he  should,  under  the  104th 
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rule,  amend  the  proceedings/'  If  there  was  sufficient  evidence  to 
warrant  the  case  goinff  to  the  jury  on  the  plaint  as  it  stood,  the  judge 
had  no  right  to  amend.  Besides,  the  amendment  was  made  after  the 
defendant's  case  was  closed.  The  defendant,  therefore,  was  deprived 
of  the  opportunity  of  addressing  the  jury  on  the  amended  case,  by 
which  a  new  issue  was  raised.  [He  then  contended  on  the  facts  that 
the  plaintiff  had  no  cause  of  action.] 

Mowe^  for  the  respondent,  was  not  called  upon. 

Patteson,  J.  The  first  question  is,  whether  the  county  court  judge 
had  the  right  of  making  the  amendment  under  rule  104.  The  words 
of  the  rule,  which  are  very  general,  are  as  follows :  — "  Where  at  the 
hearing  a  variance  appears  between  the  evidence  and  the  matters 
stated  in  any  of  the  proceedings  in  the  pounty  court,  such  proceedings 
may,  at  the  discretion  of  the  judge,  and  on  such  terms  as  he  shall 
think  fit,  be  amended,  and  such  amendments,  as  well  as  amendments 
as  to  parties  when  ordered,  shall  be  made  in  open  court,  and  during 
the  sitting  of  the  court."  The  learned  judge  here  has  considered  that 
there  was  a  variance  between  the  evidence  and  the  proceedings  in  the 
county  court  There  was  evidence  of  this  dam  having  been  erected, 
and  made  permanent  by  the  defendant,  and  afterwards  of  its  having 
been  taken  down  by  mm  ten  inches,  that  is,  three  inches  below  the 
height  which  was  necessary  to  preserve  to  the  plaintiff  his  right  head 
of  water.  Nothing  was  said  about  this  dam  in  the  proceedings  in 
the  county  court.  There  was  so  far  a  variance;  and  the  judge  in  his 
discretion  thought  it  necessary  to  amend  the  plaint  in  order  to  meet 
this  evidence.  I  cannot  say  that  I  quite  agree  with  him.  I  should 
have  put  the  lowering  the  dam  out  of  the  question,  not  indeed  by 
way  of  evidence,  but  as  a  cause  of  action,  and  I  should  have  con- 
sidered that  the  substantial  cause  of  action,  which  was  the  diminish- 
ing the  plaintiff's  head  of  water,  and  which  the  dam,  while  it  existed, 
prevented,  was,  on  its  being  lowered,  restored.  Still  I  think  that  the 
judge  had  the  right  to  make  this  amendment  at  his  discretion,  and 
that  we  cannot  interfere  with  the  exercise  of  his  discretion.  It  is  said 
that  the  defendant,  by  this  amendment,  was  shut  out  of  some  defence 
that  he  might  have  offered.  Had  the  defendant  on  the  amendment 
being  proposed,  desired  to  be  allowed  to  go  into  some  further  evi- 
dence, or  to  have  had  the  case  adjourned,  the  point  should  have  been 
submitted  to  the  judge,  and  the  judge  would  have  exercised  his  dis- 
cretion as  to  the  terms  on  which  he  would  have  allowed  the  amend- 
ment to  be  made.  It  ought  to  have  appeared  on  the  face  of  the  case 
that  such  a  proposition  was  submitted  to  the  judge.  I  cannot  take 
upon  me  to  say,  that  the  judge  had  not  the  power*  to  make  this 
amendment  [He  then  examined  the  facts  of  the  case,  and  decided 
that  the  plaintiff  had  a  cause  of  action  in  respect  of  the  deepening 
the  stream,  though  he  had  no  right  to  have  the  dam  continued,  and 
held  that  the  judgment  ought  to  be  affirmed.] 

WiGHTMAN,  J.     I  do  not  scc  what  possible  hardship  the  defendant 
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has  sustedned  or  could  have  sustained  by  the  amendment  His  case 
is,  that  he  had  not  been  guilty  of  lowering  the  level  of  the  water. 
He  must  know  by  what  means  he  had  lowered  the  level  of  the  water 
if  it  had  been  lowered  by  him.  The  inserting  the  words  respecting 
the  lowering  the  dam  in  the  plaint,  was  merely  to  avoid  a  supposed 
variance  and  formal  difficulty.  It  seems  to  me  that  the  judge  had  the 
power  to  make  the  amendment,  and  to  impose  such  terms  as  he 
thought  necessary,  and  that  he  was  perfectly  warranted  in  making  the 
alteration.  [He  then  observed  on  the  other  point,  that  the  substan- 
tial grievance  sustained  by  the  plaintiff  was  the  reduction  of  the  head 
of  water,  and  that  it  was  immaterial,  whether  this  was  done  by  lower- 
ing the  dam  or  by-  any  other  means,  and  expressed  his  opinion  that 
the  judgment  ought  to  be  affirmed.] 

Rowe  applied  for  costs. 

Patteson,  J.     When  the  judgment  below  is  affirmed,  costs  foUow 
as  a  matter  of  course,  unless  the  contrary  be  expressed. 

Judffment  affirmed^  ivith  costs. 


Crake  v.  Powell.^ 

February  10, 1852. 

Costs  — 13  4*  14  Vict,  c,  61,  s,  13 — County  Court  —  Action  in  Superior 

Court — Discretion  of  Court  or  Judge, 

The  13th  section  of  13  &  14  Vict.  c.  61,  which  provider  that  where  less  than  20/.  is  recovered 
in  an  action  in  the  superior  courts,  and  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
court  or  a  judge  at  chambers,  that  the  action  was  of  the  description  therein  specified,  such 
court  or  judge  "  may  thereupon  by  rule  or  order  direct  that  the  plaintiff  shall  recover  his 
costs ;  ^  confera  a  power  upon  the  court  or  a  judge  to  grant  costs,  which  is  imperatiye  in 
cases  faUing  within  that  section. 

This  was  an  action  for  goods  sold  and  delivered. 

On  the  trial,  before  the  Secondary  of  London,  the  plaintiff  recovered 
a  verdict  for  4/.  125.  &d,  A  rule  was  afterwards  obtained,  calling 
upon  the  defendant  to  show  cause  why  the  Master  should  not  tax 
and  allow  to  the  plaintiff  his  costs  of  the  trial,  to  be  paid  by  the 
defendant,  on  the  ground  that  the  plaintiff  and  the  defendant  resided 
more  than  twenty  miles  from  each  other,  namelyi  seventy  miles;  and, 
therefore,  as  by  section  128  of  the  County  Courts  Act,  9  &  10  Vict 
c.  95,  concurrent  jurisdiction  was  given  to  the  superior  courts,  the 
plaintiff  was  entitled  to  an  order  for  his  costs,  under  13  &  14  Vict  c. 
61,  8. 13. 


1 21  Law  J.  Rep.  (n.  8.)  Q*  B.  183 ;  16  Jur.  865. 

28* 
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January  13.  Lush^  showed  cause.  It  is  not  obligatory  on  the 
court,  to  grant  the  plaintiff  an  order  for  his  costs.  Section  12,  of  13 
&  14  Vict  c.  61,  makes  it  discretionary  with  the  judge  at  the  trial  to 
certify  that  the  cause  of  action  was  one  for  which  a  plaint  could  not 
be  entered  in  the  county  court,  and  it  would  be  strange  to  construe 
the  power  given  by  the  13th  section  to  the  court  or  a  judge  at  cham- 
bers as  imperative,  when  the  judge  at  the  trial,  and  perhaps  the 
same  judge  at  chambers,  had  exercised  his  discretion,  and  refused  to 
certify. 

[Lord  Campbell,  C.  J.  That  reasoning  rests  on  the  presumption 
that  acts  of  parliament  are  very  carefully  drawn,  —  a  presumption 
hardly,  I  am  sorry  to  say,  consistent  with  the  fact 

Patteson,  J.  Under  the  12th  section  the  judge  at  the  trial  has  a 
much  larger  discretion  than  the  court  or  a  judge  at  chambers.  He 
may  certify  in  a  case  where  there  appesurs  to  be  no  concurrent  juris- 
diction.] 

The  Statute  of  Gloucester  entitled  the  plaintiff  to  his  costa.  Then, 
by  section  11,  of  13  &  14  Vict  c.  71,  the  plaintiff's  right  to  costs  is 
expressly  taken  away,  except  in  the  cases  thereinafter  provided,  and 
except  in  the  case  of  a  judgment  by  default  Section  13,  could  not 
have  been  intended  to  mve  any  new  jurisdiction,  by  which  as  a  mat- 
ter of  right  the  plaintiff  was  to  be  entitled  to  his  costs.  The  word 
"  may "  is  merely  discretionary,  and  has  been  so  held  to  be,  by  the 
Court  of  Exchequer,  in  Jones  v.  Harrison^  6  Exch.  Rep.  328 ;  s.  c.  3 
Eng.  Rep.  579 ;  and  Palmer  v.  Richards^  6  Exch.  Rep.  335 ;  s.  c.  5 
Eng.  Rep.  535;  but  see  (since  decided,)  Asplin  v.  BUickman^  21 
Law  J.  Rep.  (n.  s.)  Exch.  78;  s.  c.  8  Eng.  Rep.  524. 

GriffUhSj  in  support  of  the  rule.  In  section  11,  of  13  &  14  Vict  c. 
61,  there  is  an  express  exception  of  the  cases  provided  for,  in  sections 
12,  and  13,  and  if  ^'  may  ".  in  section  13,  is  to  be  construed  as  giving 
a  discretion,  it  will  in  effect  be  impliedly  repealing  the  Statute  of 
Gloucester.  The  granting  of  a  certificate  is  the  matter  left  to  the 
discretion  of  the  judge  at  the  trial,  and  necessarily  so,  because  he  is 
the  proper  person  to  say  whether  the  amount  sought  to  be  recovered, 
was  reduced  below  20Z.,  or  whether  the  title  came  in  question. 
As  to  the  argument  of  its  being  strange,  to  make  it  imperative  on  a 
judge  at  chambers  afterwards  to  grant  an  order  for  costs,  the  facts 
necessary  to  warrant  the  certificate  at  the  trial,  must  appear  to  the 
judge  at  the  time ;  but  if  not,  then  they  might  be  supplied  afterwards 
on  an  application  to  a  judge  at  chambers. 

[Coleridge,  J.  And  yet  ah  application  might  be  made  to  the 
judge  at  the  trial  upon  affidavits.] 

In  Macdovgall  v.  Paterson^  7  Eng.  Rep.  510,  the  Court  of  Common 
Pleas  has  expressly  decided  that  the  word  "  may "  in  the  13th  sec- 
tion is  not  used  to  give  a  discretion,  but  to  confer  a  power,  the  exer- 
cise of  which  depends  not  upon  the  discretion  df  the  court  or  a  judge, 
but  upon  proof  of  the  particular  case  out  of  which  such  power  arises. 
And  the  court  so  held,  after  considering  the  authorities  on  the  subject 
Alderman  BlacktvelPs  case^  1  Vern.  152 ;  The  King  v.  Barlow^  2  Salt 
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609;  and  The  Queen  v.  The  Tithe  CbmmM«Mwer5,19LawJ.  Ilep.(N.s.) 
Q.  B.  177.  He  referred  also  to  The  King  v.  The  Reward  of  Haver^ 
ing  atte  Bower^  5  B.  &  Aid.  691.  Our.  adv.  vuU. 

The  judgment  of  the  court^  was  delivered  by 

Lord  Campbell,  C.  J.  In  this  case  we  are,  for  the  first  time,  to 
give  our  opinion  whether,  under  section  13,  of  13  &  14  Vict  c.  61,  it 
is  discretionary  in  a  court,  or  judge  at  chambers,  to  direct  that  the 
plaintiff  shall  recover  his  costs,  where  it  is  made  to  appear  to  the 
satisfaction  of  the  court  or  judge,  that  the  action  was  brought  for  a 
cause,  in  which  concurrent  jurisdiction  is  given  to  the  superior  courts 
and  the  county  courts,  or  for  which  no  plaint  could  have  been  entered 
in  any  county  court,  or  that  the  said  cause  was  removed  from  a  county 
court  by  certiorari.  We  have  the  advantage  and  the  embarrassment 
of  finding  that  this  question  has  already  been  decided  bv  the  Court 
of  Exchequer  and  the  Court  of  Common  Pleas,  and  decided  different 
ways.  Having  in  the  discharge  of  our  duty,  considered  very  atten- 
tively the  words  of  the  statute,  and  the  reasons  given  by  the  learned 
judges  of  the  two  courts,  we  agree  with  those  of  the  Common  Pleas, 
which  exhaust  the  subject,  and  which  therefore  we  need  not  repeat. 
We  will  only  observe,  that  in  looking  to  discover  in  what  sense  the 
word  "may"  is  here  used  by  the  legislature,  we  are  chiefly  struck  by 
the  consideration  that  the  11th  section  of  13  &  14  Vict  c.  61,  taking 
away  the  right  to  costs  which  before  existed,  excepts  from  its  opera- 
tion the  cases  thereinafter  provided,  and  therefore  seems  expressly  to 
declare,  that  in  the  three  cases  provided  for  by  section  13,  the  plain- 
tiff shall  still  be  entitled  to  costs.  All  that  remains  is  to  point  out 
how  he  shall  recover  them,  and  that  is,  by  a  rule  or  order  for  that 
purpose.  If  the  plaintiff  be  entitled  to  costs,  and  the  court  or  judge 
is  empowered  to  make  a  rule  or  order  for  that  purpose,  ex  debUo 
justitiae  he  may  call  upon  the  court  or  judge  to  do  so.  Mr.  Lush 
raised  a  new  argument  firom  its  being  lefb  discretionary  by  section  12, 
in  the  judge  at  the  trial,  to  certify  that  it  appeared  to  him  that  the 
cause  of  action  was  one  for  wtuch  a  plaint  could  not  have  been  en- 
tered in  the  county  court ;  but,  however  strange  it  may  seem,  that 
this  should  be  introduced  into  section  12,  as  well  as  section  13,  it 
could  hardly  have  been  the  intention  of  the  legislature  to  expose  the 

Elaintiff  to  the  peril  of  ultimately  losing  his  costs,  by  language  so 
ttle  adapted  to  express  such  an  intention,  where  he  had  no  choice  to 
sue  in  the  county  court,  and  was  driven  to  seek  his  remedy  in  one  of 
the  superior  courts  as  before  the  County  Courts  Acts  passed.  In 
this  case,  it  bejing  proved  to  our  satisfaction,  that  the  action  was 
brought  for  a  cause  in  which  concurrent  jurisdiction  is  given,  by  rea- 
son of  the  parties  residing  at  the  distance  fi-om  each  other  of  seventy 
miles,  we  are  of  opinion,  that  we  are  bound  to  direct  that  the  plain- 
tiff shall  recover  his  costs.  The  rule  for  that  purpose  will,  therefore, 
be  absolute.  Rule  absolute. 

1  Lord  Campbell,  C.  J.  Fattbsox,  J.,  Coleridge,  J.,  and  Wightman,  J. 
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Reeves  &  another,  Trustees  of  the  Second  Borough  of  South- 

WARK  Benefit  Society  v.  White.* 

Janaozy  29,  1852. 

Benefit  Building  Society — Right  of  Action  by  Trustees — Proceed- 
ing by  Arbitration  — 10  Geo.  4,  c.  66,  s.  27  —  Exclusive  Remedy 
—  Material  Traverse — Omission  to  appoint  Arbitrators  —  Lollies 
of  the  Society. 

The  declaration  alleged  the  making  of  an  indenture  of  mortgage  between  the  tmstees  of  a 
benefit  building  society  of  the  one  part,  and  the  defendant,  a  member  of  the  society,  of  the 
other  part,  whereby  in  consideration  of  6002^,  the  amount  appropriated  in  respect  of  the  de- 
fendant's shares,  and  paid  to  him  by  the  trustees,  the  defendant  mortgaged  certain  land  to 
the  trustees  for  the  use  and  benefit  of  the  society,  and  did  also  thereby  covenant  to  make 
the  several  payments,  and  perform  all  the  rules  of  the  society  in  respect  of  the  said  shares. 
It  then  alleged,  after  the  other  necessary  averments,  as  breaches^  first,  the  non-payment  of 
certain  monthly  instalments  according  to  one  of  the  rules  of  the  society ;  secondly  and 
thirdly,  the  non-payment  of  subscriptions  and  fines  pursuant  to  other  rules  of  the  society. 

Pleas ;  first,  that  the  33d  rule  provided  that "  the  directors  shall  decide  any  disputes  that  may 
arise  between  the  society  and  any  member,  or  any  person  complaining  on  account  of  any 
member,  respecting  the  construction  of  or  any  omission  in  tne  rules,  or  respecting  any 
other  matter  relating  to  the  society  and  such  member  or  person ;  and  the  decision  of  the 
du^ctors,  if  satisfactory  to  both  parties,  shall  be  condusive ;  but  if  not  satisfactory,  such 
dispute  shall  be  referred  to  arbitrators,  pursuant  to  10  Geo.  4,  c  56,  s.  27,"  &c  The  plea 
then  alleged  that  the  causes  of  action  were  matters  in  dispute  between  the  society  and  the 
defendant  as  a  member,  respecting  matters  relating  to  the  society  and  the  defendant  as  a 
member.  That  arbitrators  were  duly  appointed  according  to  the  said  rule,  and  continued 
to  be  arbitrators  until  the  commencement  of  the  suit  That  the  defendant  had  never  had 
notice  of  or  assented  to  any  decision  of  the  directors,  and  had  always  been  and  was  ready 
and  willing  to  refer  the  causes  of  action  to  the  said  arbitrators,  &c 

Secondly,  that  the  18th  rule  provided  that  before  a  member  should  be  allowed  to  receive  the 
amount  of  the  appropriation  mentioned  in  the  rule,  he  should  deliver  to  the  manager  of 
the  association  a  written  statement  of  the  nature  and  situation  of  the  premises  offered  as  a 
security,  and  the  manager  should  forthwith  transmit  the  same  to  the  surveyor  of  the  asso- 
ciation, who  should  survey  the  premises  and  report  to  the  directors,  and  if  the  directors 
were  satisfied,  they  were  to  have  such  security  examined  and  approved  of  in  the  manner 
pointed  out  in  the  said  rule,  and  then  200/.  should  bo  advanced  out  of  the  funds  of  the  asso- 
ciation, upon  a  mortgage  by  the  member,  of  the  property  purchased  by  the  appropriation,  or 
of  other  property,  &c  That  the  19th  rule  providea,  that  if  after  exeeution  of  a  mortgage 
a  member  failed  for  six  monthly  niehts  to  pay  and  observe  all  subscriptions,  payments,  and 
regulations,  then  the  directors  should  appoint  a  person  to  collect  the  rents  and  profits  of 
the  premises,  and  if  insufficient,  or  the  member  refuse  to  allow  or  empower  such  collec- 
tion, or  if  required  himself  to  collect  and  pay  over  the  same,  then  tne  directors  were 
empowered  to  sell  the  property,  &c  The  plea  further  alleged,  that  the  causes  of  action 
were  in  respect  of  certain  subscriptions  and  other  payments,  whidi  were  for  more  than  six 
calendar  months  after  the  execution  of  the  mortgage  indenture  due  and  owing  by  the  de- 
fendant as  a  member.  That  the  defendant  had  faUed  for.  six  monthly  nights  to  pay  and 
perform  his  subscriptions  and  regulations.  That  the  mortgaged  premises  were  a  sufficient 
security  to  the  association  for  the  moneys  advanced  and  required  to  be  paid ;  and  that  if 
the  directors  had  appointed  a  person  to  collect  the  rents  and  profits  of  the  premises,  there 
would  have  been  sufficient  to  reimburse  the  plaintiffs,  all  costs,  charges,  and  expenses,  and 
all  subscriptions  and  other  payments  due  from  the  defendant.  There  was  then  an  aver- 
ment of  readiness  and  willingness  on  the  part  of  the  defendant  to  permit  the  rents  to  be 
collected,  &c.,  and  a  failure  on  the  part  of  the  directors  and  trustees  to  appoint  any  person 
for  that  purpose,  or  to  require  the  defendant  to  collect  them  himself.    Verification. 

Beplication  to  the  first  plea,  that  the  rules  were  duly  certified,  allowed,  and  enrolled,  and  the 
first  meeting  of  the  society  afterwards  holden,  before  the  defendant  became  a  member. 
That  by  accident,  mistake,  and  oversight  of  the  society,  no  arbitrators  had  ever  been 
elected  or  appointed  pursuant  to  the  3dd  rule.    Without  this,  that,  &c. :  — 

■ 1     LI     _    _       H  _  J    _         I  .  I  — ~-~* 

1  21  Law  J.  lUp.  (it.  8.)  Q.  B.  169. 
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Hddf  on  demnrrer  to  the  second  plea  and  the  replication,  first,  that  the  declaration  showed 
a  good  cause  of  action  in  the  phuntiffs  as  trustees  under  the  6  &  7  Will.  4,  c.  32,  and  10 
G^.  4,  c.  66. 

Secondly,  that  the  proceeding  by  arbitration  provided  for  by  the  27th  section  of  the  10  Geo. 
4,  c.  56,  and  the  3dd  rule  of  the  socie^r  was  imperative  to  the  exclusion  of  the  right  to 
bring  an  action,  and  therefore  that  the  first  plea  was  good. 

But,  thirdly,  that  the  replication  was  a  sufficient  answer  to  such  plea,  and  was  not  open  to 
the  objection  that  the  society  was  thereby  taking  advantage  of  its  own  wrong. 

Fourthly,  that  the  second  plea  was  no  answer  to  the  plaintiff's  right  to  maintain  the  action. 

Declaration,  that  after  the  passing  of  the  9  &  10  Vict.  c.  27,  the 
said  association,  being  a  benefit  building  society,  was  formed  and 
established  in  pursuance  of  the  statutes  then  in  force,  and  then  made 
certain  rules  for  its  government,  which  were  afterwards  duly  certified, 
allowed,  and  entered  in  pursuance  of  the  statutes  in  that  behalf  [cer- 
tain of  the  rules  were  set  out^] ;  that  at  the  time  of  the  making  by 


1  The  rules  were  stated  in  the  following  terms :  — 

**  Rule  3.  That  the  first  meeting  of  this  society  should  be  held  to  receive  subscrip- 
tions  and  othei*  moneys  on  the  11th  of  February,  1847,  at  die  Literary  Institution, 
Borough  Boad,  in  the  county  of  Surrey;  where  the  future  meetings  of  the  society  were 
to  be  held,  on  the  second  Tnorsday  in  evexy  succeeding  month,  between  the  hours  of 
seven  and  nine  o'clock  in  the  evening,  or  at  such  other  times  and  places  as  the  board 
of  directors  might  from  time  to  time  appoint,  but  should  the  last  meeting  faU  on  Christ- 
mas Day,  the  subscriptions,  &c.  should  be  payable  on  the  following  day. 

"  Rule  6.  That  all  deeds,  wiitings,  securities,  to  and  from  the  society,  should  be  made 
and  taken  in  the  names  of  the  trustees ;  that  when  the  trustees  should  be  required  to 
commence  or  defend  any  action,  suit,  or  prosecution,  in  law  or  equity,  they  should  rer 
ceive  at  the  expense  of  the  society  a  bond  of  indemnity  from  the  directors,  who  were 
thereby  empowered  to  execute  the  same  at  the  cost  and  liability  of  that  society. 

"  Rule  13.  That  each  member  should  at  the  first  monthly  meeting  of  the  association 
pay  his  or  her  subscription  of  lis.  upon  each  share,  and^  should  upon  every  subsequent 
monthly  meeting  pay  the  siud  subscription,  together  with  all  fines  which  might  nave 
been  levied  upon  nim  or  her;  and  that  each  member  neglecting  so  to  do  be  fined,  ac- 
cording to  the  fines  for  omission  set  forth  in  the  14th  Rule,  and  for  the  seventh  and 
each  ^llowins  month  the  further  sum  of  2s,  per  share ;  that  when  the  fines  to  be 
imposed  by  those  rules  should  amount  to  10s.  or  upwards  per  share,  the  member  in 
arrear  should  pay  fines  upon  such  arrear  of  fines,  in  tne  proportion  set  forth  in  the  14th 
Rule. 

"  Rule  14.  That  every  member  nedectins  or  refusing  to  pay  his  or  her  subscription 
by  the  day  or  time  appointed  should  be  finea  ^d.  for  the  first  month,  6d,  for  the  second 
month,  and  so,  should  the  fine  be  continued,  Sd.  per  month  for  each  subscription  in 
arrear  for  six  months,  and  for  the  seventh  and  following  months,  2s.  per  share :  that  if 
an  v  member  should  be  in  arrear  in  respect  of  his  or  her  subscriptions,  return  of  appro- 
priations, or  fines  for  more  than  one  month,  every  payment  after,  of  such  member,  if 
not  sufiicient  to  discharge  the  whole  amount  thereof,  should  be  applied  first  to  the  liqui- 
dation of  what  should  be  owing  for  the  first  month,  and  then  in  discharge  of  the  arrear 
for  each  succeeding  month ;  the  amount  of  fines  for  the  non-payment  should  for  every 
share  be  in  the  same  ratio  as  instahnents  should  bear  to  the  monthly  subscriptions  pay- 
able on  an  original  share. 

*^  Rule  1 7.  That  at  least  a  month  before  the  money  at  the  bankers  should  be  expect- 
ed to  amount  to  2002.  an  appropriation  of  that  sum  should  be  made  in  the  manner 
particularly  described  in  the  said  rule ;  that  every  member  holding  one  share  of  80/. 
should,  on  such  share  being  drawn  as  the  share  to  the  holder  of  which  an  appropriation 
was  to  be  made,  take  up  one  share  and  a  half  more,  to  make  up  the  amount  of  200/. ; 
and  every  member  holding  half  a  share  of  40/.  should,  on  its  hieing  so  drawn,  take  up 
three  quarters  of  a  share  more,  to  make  up  the  amount  of  100/.,  and  in  the  like  manner 
in  proportion  for  quarter  shares,  when  drawn,  which  sums  were  to  be  advanced  as  set 
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the  defendant  of  the  indenture  next  thereinafter  mentioned,  one  Joseph 
Sterry  and  one  Joseph  Hunt  were  the  trustees  of  the  said  society, 
and  thereupon  heretofore,  to  wit,  &c.,  by  an  indenture  of  mortgage 
between  the  defendant  of  the  one  part,  and  the  said  J.  S.  and  J.  H* 
(therein  described  as  trustees  of  the  said  society)  of  the  other  part, 
after  reciting  that  in  accordance  with  the  rules  of  the  said  society  the 

forth  in  the  following  rules ;  and  that  the  subscriptions  for  such  two  shares  and  a  half 
should  be  at  the  rate  of  2/.  45.  4<f.  per  month  for  the  advance  of  200/.,  and  for  the  ad- 
vance of  100/.  it  should  be  1/.  2^.  2d.  per  month. 

**  Rule  18.  That  before  any  member  should  be  allowed  to  receive  the  amount  of  such 
appropriation,  he  or  they  should  deliver  or  cause  to  be  delivered  to  the  manager  a  state- 
ment in  writing,  containing  the  nature  and  situation  of  the  premises  intended  to  be 
offered  for  the  security  thereof,  according  to  a  form  annexea  to  the  said  rules ;  and 
such  security  should  be  examined  and  approved  of,  in  manner  in  the  said  rules  men- 
tioned [see  the  second  plea] ;  and  the  said  sum  of  200/.  should  be  advanced  out  of  the 
society's  money  in  the  hands  of  tlie  bankers  of  the  association,  provided  such  member 
should  execute  a  mortgage  of  the  property  purchased  by  the  appropriation,  or  some 
other  property  of  sufficient  value,  to  the  society,  and  deposit  the  same,  and  all  other 
necessary  title-deeds  relating  thereto,  with  the  trustees,  as  security  to  the  society  for 
the  repayment  of  the  said  sum  of  200/.,  with  such  other  sums  as  by  those  rules  were 
required  to  be  p£ud. 

**•  Rule  19.  That  the  mortgage-deed  should  be  to  secure  to  the  society  the  payment 
by  the  member  receiving  the  appropriation  of  the  sum  of  20/.  per  year  towards  the  re- 
payment of  200/.  advanced  upon  nis  shares,  until  the  whole  sum  of  200/.  should  be 
returned ;  and  until  such  euma  were  paid,  the  whole  of  the  writings  and  deeds  of  the 
property  should  be  in  the  custody  of  the  society.  The  payments  to  be  made  monthly 
dunng  the  time  of  paying  the  20/.  per  year,  or  any  laig^r'sum  in  proportion,  the  mem- 
ber should  continue  to  pay  his  or  her  subscription  of  lis,  per  month,  the  same  as 
though  he  had  not  received  his  appropriation. 

"  Rule  86.  That  the  word  '*  trustees "  should  mean  such  persons  as  should  be  ap- 
pointed to  hold  such  office  for  the  time  being.  The  word  **  month"  should  mean  a 
calendar  month. 

And  with  respect  to  returns  of  subscriptions  and  termination  of  the  society :  — 

"Rule  87.  That  when  the  purposes  of  that  society  should  have  been  completed  by 
each  of  the  shares  having  obtained  its  appropriation,  the  appropriations  should  ter- 
minate;  that  the  whole  3  the  money  suoscribed  for  each  share  should  he  returned 
to  the  shareholders,  or  to  their  executors.or  administrators,  in  the  following  manner:  — 
Those  members  who  should  have  fiilly  repaid  the  200/.  should  be  at  liberty  to  draw 
quarterly  for  the  amount  of  their  subscriptions  paid  into  the  society  in  the  same  order 
as  the  shares  were  drawn,  except  as  axier  mentioned ;  and  after  satisfaction  of  the 
shares  of  the  said  members,  the  amount  of  subscriptions  due  to  each  of  those  members 
who  should  not  have  fuUy  repaid  the  200/.  should  be  set  off*  from  time  to  time,  as  so 
much  money  paid  on  account  of  the  latter  part  of  the  said  200/.  Thus,  the  member 
who  should  obtain  his  property  at  the  end  of  twelve  years  would  then  be  entitied  to 
receive  from  tiie  society  about  80/.,  which  sum  of  80/.  being  deducted  from  the  200^ 
would  leave  a  balance  of  120/.,  which  the  said  member  would  therefore  pay  off*  in  four 
years.  The  whole  of  the  subscriptions  were  to  be  thus  returned  with  the  exception  of 
8«.  Gd,  per  annum,  from  each  member,  which,  together  with  whatever  interest  of 
money  should  be  received  from  the  bankers,  and  all  fines  paid  in  obedience  to  the 
rules,  should  be  appropriated  to  the  paying  of  the  necessary  expenses  of  the  society. 
If  from  any  unforeseen  loss  or  damage  that  might  be  sustained  by  the  society,  it  should 
appear  that  that  sum  is  insufficient  for  the  defrayment  of  the  expenses  of  the  association,  it 
should  be  lawful  for  the  deficiency  to  be  made  up  by  a  proportionate  deduction  from 
the  returned  subscriptions ;  and  that  then  three  fourths  in  number  of  the  members 
present  at  any  meeting  convened  by  giving  seven  days'  notice  to  each  member  who 
should  have  full  power  to  declai'e  that  association  at  an  end,  and  all  the  accounts  should 
be  finally  closed,  and  such  resolution  should  be  effectual  at  law  and  in  equity  as  a  re- 
lease from  all  the  members." 
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defendant  having  become  a  member  of  the  said  society,  the  sum  of 
600/.  had  been  duly  appropriated  to  him  in  respect  of  his  shares  in 
the  said  society  by  way  of  loan,  to  be  repaid  as  in  such  recital  stated, 
to  be  in  the  said  indenture  after  mentioned :  and  further  reciting,  that 
the  directors  of  the  said  society  being  prepared  to  pay  the  defendant 
the  said  sum  of  600^  in  respect  of  the  said  shares,  he  had  requested 
them  to  advance  him  the  same,  and  the  defendant  had  proposed  to 
grant  the  release  therein  contained  by  way  of  mortgage  to  the  trus- 
tees of  the  said  society,  pursuant  to  the  rules  of  the  said  society ;  it 
was  witnessed  that,  in  consideration  of  the  premises  mentioned  in 
the  indenture,  and  of  the  sum  of  600^  to  the  defendant  paid,  by  the 
said  J.  S.  and  J.  H.,  as  such  trustees,  the  defendant  did  thereby  grant, 
bargain,  sell,  aliene,  and  release  unto  the  said  J.  S.  and  J.  H.,  their 
heirs  and  assigns,  all  that  piece  or  parcel  of  land,  &c.  upon  certain 
mortgage  trusts.  And  the  defendant  did  thereby  for  himself,  his 
heirs,  executorsj  and  administrators  covenant  and  agree  with  the  said 
J.  S.  and  J.  H.,  their  heirs  and  assigns,  and  their  successors,  trustees 
for  the  time  being  of  the  said  society,  that  he,  the  defendant,  his  heirs, 
executors,  administrators,  and  assigns,  would  at  all  times  thereafter 
make  the  several  payments,  and  perform  all  the  rules  of  the  said.soci- 
ety  in  respect  of  the  said  shares,  or  otherwise,  on  his  or  their  part  to 
be  made  and  performed,  which  said  indenture  was  and  is  a  security 
to  the  said  society,  and  was  taken  in  the  names  of  the  trustees  afore- 
said for  the  benefit  of  the  said  society,  pursuant  to  the  said  rules. 
That  the  said  society  had  continued  from  the  establishment  thereof 
and  during  all  that  time  had  been  entitled  to  have,  and  had  had  the 
benefit  of  the  statutes  provided  for  the  establishment  and  regulation 
of  benefit  building  societies,  and  during  all  that  time  the  said  monthly 
meetings  had  been  duly  holden,  and  the  rules  had  from  the  making 
thereof  continued  in  force,  and  the  purposes  of  the  said  society  had 
not  been  completed  by  each  of  the  shares  having  obtained  its  appro- 
priation, or  otherwise  howsoever,  and  the  said  society  was  not  at  an 
end,  and  the  said  instalments  and  subscriptions  and  fines  still  con- 
tinued payable,  pursuant  to  the  said  13th,  14th,  and  19th  rules.  And 
although  the  said  society  and  the  trustees  thereof  for  the  time  being, 
including  the  plaintiffs,  had  always  respectively  observed  and  per- 
formed, and  been  ready  and  willing  to  observe  and  perform  all  mat- 
ters and  things  by  them  respectively  to  be  observed  and  performed 
according  to  the  said  indenture,  and  the  said  advance  of  600Z.  was,  to 
wit,  &CC.  duly  made,  and  although  the  defendant  from  the  making  of 
the  said  indenture  by  him  hitherto  had  been  a  member  of  the  said 
society,  nevertheless  the  plaintiffs  say  that  the  defendant  did  not  nor 
would  yearly  pay  60/. .towards  the  repayment  of  the  moneys  ad- 
vanced as  aforesaid  by  monthly  payments,  according  to  the  said  19th 
rule;  but  on  the  contrary  thereoi,  a  large  sum  of  money,  to  wit,  35/., 
became  and  was  due  and  in  arrear  from  and  by  the  defendant  to  the 
said  society  for  and  on  account  of  seven  calendar  months  then  last 
elapsed.  Second  breach,  that  although  the  defendant  at  the  making 
of  the  said  indenture  by  the  defendant  as  aforesaid,  and  thenceforth 
during  a  long  period  of  time,  to  wit,  seven  months  next  preceding  and 
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ending  with  and  including  the  month  of  June,  1851,  was  the  bolder 
of  three  shares  in  the  said  society,  yet  the  defendant  did  not  nor 
would  pay  the  subscriptions  due  by  him,  pursuant  to  the  said  13th 
rule  of  the  said  society  in  respect  of  the  said  three  shares,  but,  on  the 
contrary,  a  large  sum  of  money,  to  wit,  11/.  II5.  of  the  subscriptions 
aforesaid,  became  and  was  due  and  in  arrear,  pursuant  to  the  said 
13th  rule,  for  and  in  respect  of  twenty-one  subscriptions  of  II5.  6<L 
each,  accruing  due  in  the  seven  calendar  months  last  aforesaid  in 
respect  of  the  said  three  shares.  Third  breach,  that  although  the. 
defendant  on  the  occasions  aforesaid,  to  wit,  at  the  monthly  meetings 
of  the  said  society,  holden  in  the  said  last-mentioned  seven  months 
respectively,  neglected  to  pay,  and  did  not  pay  his  monthly  instalments 
and  subscriptions  as  aforesaid,  and  thereby  in  each  of  those  months 
incurred  and  became  liable  to  pay  fines,  pursuant  to  the  rules  of  the 
said  society,  yet  the  defendant  had  not  paid  the  last^mentioned  fines, 
or  any  part  thereof,  but  on  the  contrary  thereof,  the  said  fines  amount- 
ing, to  wit,  to  31,  Is.  6(L  were  still  due  and  owing  to  the  said  society : 
to  the  damage  of  the  plaintiffs,  as  trustees  of  the  said  society,  of 
200/.,  &c. 

Pleas,  first,  that  one  6f  the  said  rules  so  certified,  allowed,  and  en- 
tered as  in  the  declaration  mentioned,  and  which  rules  at  the  time  of 
the  making  of  the  said  indenture  thereinafter  mentioned,  and  the 
defendant's  becoming  a  member  of  the  said  association  were  and 
continually  thence  had  been  in  fiill  force  and  binding  on  the  several 
members  and  officers  of  the  said  association,  and  on  the  contributors 
thereto,  was  in  the  words  and  figures  following :  that  is  to  say,  "  Ar- 
bitration. The  directors  shall  decide  upon  all  disputes  that  may 
arise  between  this  society  and  any  member,  or  any  person  complain- 
ing on  account  of  any  member,  respecting  the  construction  of  or  any 
omission  in  these  rules,  or  respecting  any  other  matter  relating  to  this 
society,  and  such  member  or  person ;  and  the  decision  of  the  direct- 
ors, if  satisfactory  to  both  parties,  shall  be  conclusive,  but  if  not  satis- 
factory, such  dispute  shall  be  referred  to  arbitrators  pursuant  to  10 
Geo.  4,  c.  56,  s.  27,  &c."  That  the  word  "  directors"  in  the  said  rule 
means  the  persons  appointed  to  and  holding  the  office  of  directors  of 
the  said  association  in  the  declaration  mentioned,  and  the  word  ^'  so- 
ciety "  in  the  said  rule  means  the  said  association,  and  the  words 
^' these  rules"  in  the  said  rules  mean  the  said  rules  so  certified, 
allowed,  and  entered  as  in  the  declaration  mentioned,  and  so  in  force 
and  binding  as  hereinbefore  mentioned.  That  each  and  every  of  the 
claims  and  causes  of  action  in  the  declaration  mentioned  were  before 
and  at  the  commencement  of  this  suit  matters  in  dispute,  arisen  be- 
tween the  society  in  the  said  rule  mentioned,  and  the  defendant  as  a 
member  thereof,  respecting  certain  matters  relating  to  the  said  society 
and  the  defendant  as  such  member  thereof,  within  the  meaning  of  the 
said  rule ;  that  is  to  say,  the  defendant  as  such  member  before  and  at 
the  commencement  of  this  suit,  disputed  his  liabilitv  to  pay  the 
several  amounts,  the  non-payment  whereof  was  relied  upon  in  the 
respective  breaches  laid  in  the  declaration,  to  the  said  society,  or  to 
the  plaintiffs  as  trustees  thereof;  and  the  right  of  the  said  society  and 
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the  trustees  thereof,  or  either  of  them,  under  the  said  rules  to  bring 
or  maintain  any  action  in  respect  thereof,  against  the  defendant  as 
such  member ;  that  arbitrators  were  duly  appointed  according  to  the 
said  rule,  and  continued  to  be  arbitrators  thenceforth  until  and  at  the 
commencement  of  this  suit,  and  that  the  defendant  had  never  at  any 
time  had  notice  of  or  assented  to  any  decision  of  the  said  directors 
upon  the  said  matters  in  dispute,  and  had  always  from  the  time  when 
the  said  dispute  so  arose  and  the  alleged  causes  of  action  accrued,  as 
in  the  declaration  mentioned,  hitherto  been  ready  and  willing,  as  the 
said  directors  well  knew,  ana  thereby  offered  to  refer  the  said  matter 
in  dispute,  being  the  said  causes  of  action  and  claims  in  the  declara- 
tion mentioned,  to  the  said  arbitrators,  or  any  three  of  them,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  rule  and  of  the  statutes, 
and  of  the  section  thereof  in  the  said  rule  particularly  specified,  and 
this  the  defendant  is  ready  to  verify,  &c. 

Secondly,  that  another  of  the  said  rules,  to  wit,  the  18th,  provided, 
that  before  any  member  of  the  said  association  shall  be  allowed  to 
receive  the  amount  of  the  appropriation  in  the  said  rules  mentioned, 
he  shall  deliver,  or  cause  to  be  delivered,  to  the  manager  of  the  said 
association  a  statement  in  writing  containing  the  nature  and  situa- 
tion of  the  premises  intended  to  be  offered  for  the  security  thereof, 
according  to  a  certain  form  annexed  to  the  said  rules,  and  the  said 
manager  shall  forthwith  transmit  the  said  statement  to  the  surveyor 
of  the  said  association,  who  shall  survey  such  premises  and  make  his 
written  report  thereof  to  the  directors  of  the  said  association  within 
one  week  after  the  receipt  of  the  said  statement,  and  if  the  said  di- 
rectors be  satisfied  that  the  premises  so  offered  are  a  sufficient  secu- 
rity to  the  said  association,  they  shall  then  instruct  the  solicitor  of 
the  said  association  to  examine  the  title-deeds,  and  he  shall  make  his* 
written  report  on  the  title  within  one  week  after  the  receipt  of  his 
instructions,  and  if  the  said  directors  be  satisfied  with  the  title,  the 
conveyance  of  the  said  premises  to  the  member  receiving  the  said 
appropriation,  and  all  other  necessary  documents,  shall  be  forthwith 
prepared  by  the  said  solicitor,  and  a  certain  sum,  to  wit,  200/.,  shall 
be  advanced  out  of  the  money  of  and  belonging  to  the  said  associa* 
tion,  in  the  hands  of  the  bankers  of  the  association,  provided  such 
member  execute  a  mortgage  of  the  property  purchased  by  the  appro* 
priation,  or  some  other  property  of  sufficient  value  to  the  said  associa- 
tion, and  deposit  the  same  and  all  other  necessary  title-deeds  relate 
ing  thereto  with  the  trustees  of  the  said  association,  as  security  to  the 
said  association  for  the  repayment  of  the  sum  advanced,  together 
with  all  other  sums  by  the  said  rules  so  certified,  allowed,  entered^ 
and  in  force  as  aforesaid,  required  to  be  paid. 

That  in  and  by  a  certain  other  of  the  said  rules,  certified,  allowed,, 
and  entered,  in  force  and  binding  as  in  the  first  plea  mentioned,  to 
wit,  the  19th  of  the  said  rules,  it  was  amongst  other  things  resolved,, 
ordered,  and  declared  in  the  words  following,  that  is  to  say,  That  if 
any  member  having  executed  a  mortgage  shall  at  any  time  thereafter 
fail,  neglect,  or  refuse  for  six  monthly  nights  to  pay,  observe,  and  per> 
form  aU  or  any  of  his  or  her  subscriptions,  payments,  and  regulations 
VOL.  X.  29 
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on  his  or  her  part  respectively  to  be  paid,  observed,  and  performed, 
then  the  directors  for  the  time  being  shall  appoint  a  person  or  persons 
to  collect  the  rents  and  profits  of  the  premises  therein  mentioned ; 
but  should  the  same  be  insufficient  to  satisfy  the  purpose  aforesaid, 
or  should  the  member  refuse  to  allow  the  person  or  persons  so  ap- 
pointed to  collect  the  said  rents  and  profits,  or  neglect  or  refuse  to 
supply  such  person  or  persons  with  sufficient  authority  to  collect  the 
same,  or  if  required  by  the  directors  under  the  hands  of  the  trustees, 
to  collect  the  same  himself  or  herself,  and  to  pay  the  same  forthwith 
to  such  person  or  persons,  then  the  said  directors  shall,  without  the 
concurrence  or  consent  of  the  said  member,  absolutely  sell  and  dis- 
pose of  all  or  any  part  of  the  said  premises  by  public  auction  or  by 
private  contract,  and  shall  be  at  liberty  to  rescind  any  contract  or  con- 
tracts for  the  sale  thereof,  and  to  resell  the  same  premises  by  either 
of  the  means  aforesaid,  and  shall  receive  the  purchase-money  arising 
therefrom.  And  at  any  public  sale  any  person  appointed  by  the 
directors  in  writing  shall  be  allowed  to  buy  in  the  premises  on  behalf 
of  the  association,  and  the  directors  may  resell  the  same  without 
being  answerable  for  any  loss  occasioned  by  such  resale ;  and  out  of 
the  money  arising  from  such  collection  of  rents  and  profits  or  such 
sale  as  aforesaid,  the  trustees  for  the  time  being  shall  in  the  first  place 
discharge  all  costs,  charges,  and  expenses  which  may  be  incurred  on 
account  of  such  collection  of  rents  or  sale  or  sales  or  in  anywise  re- 
lating to  the  trusts  therein  contained ;  and  in  the  next  place  shall 
retain  to  reimburse  themselves  and  the  said  association  all  such  prin- 
cipal subscriptions  and  other  payments  as  shall  be  then  due,  owing, 
and  payable  by  such  member  under  and  by  virtue  of  these  rules,  or 
the  deed  in  trust  to  sell,  mortgage,  or  other  assurance  or  both,  and 
the  moneys  so  retained  for  the  said  occasion  shall  be  immediately 
placed  with  the  association's  bankers  to  the  account  of  the  trustees 
for  the  use  and  benefit  of  the  association,  and  they  shall  and  will  pay 
the  surplus,  if  any,  arising  from  such  sale  or  collection  of  rents  to  the 
said  member,  or  to  such  other  person  or  persons  as  he  or  she  shall  by 
writing  under  his  or  her  hand  direct  or  appoint  to  receive  the  same. 
That  the  word  <'  association  "  in  the  last-mentioned  rule,  means  the 
association  in  the  declaration  mentioned,  and  that  the  words  "  trus- 
tees and  directors  "  in  the  said  last-mentioned  rule,  respectively  mean 
the  trustees  and  directors  for  the  time  being  of  the  association,  and 
that  the  words  "  those  rules "  in  the  last-mentioned  rule  means  the 
rules  so  certified,  allowed,  and  entered,  in  force,  and  binding,  as  in  the 
first  plea  mentioned.  That  the  claims  and  causes  of  action  in  the 
declaration  mentioned  at  the  commencement  of  this  suit  arose  and 
were  in  respect  of  certain  principal  subscriptions  and  other  payments 
which  then  were  and  had  been  for  more  than  six  calendar  months 
after  the  execution  of  the  indenture  in  the  declaration  mentioned  and 
before  the  commencement  of  this  suit  due,  owing,  and  payable  by 
the  defendant  as  a  member  of  the  said  association,  under  and  by 
virtue  of  the  said  rules  and  indenture  of  mortgage.  That  he,  the 
defendant,  after  the  execution  by  him  of  the  said  indenture  failed 
and  neglected  for  six  monthly  nights  to,  and  did  not,  pay,  observe,  or 
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perform  all  or  any  of  his  subscriptions,  payments,  and  regulations,  on 
bis  part  to  be  paid,  observed,  and  performed,  of  all  which  the  said 
directors  and  the  plaintiffs  at  the  commencement  of  this  suit,  bad 
notice ;  that  the  premises  in  the  declaration  mentioned,  so  by  the  de- 
fendant granted,  bargained,  &c.,  as  in  the  declaration  mentioned 
were,  at  the  time  of  the  execution  of  the  said  indenture  by  the  de- 
fendant, and  still  continued  a  suf&cieut  security  to  the  said  associa- 
tion for  the  repayment  of  all  the  moneys  so  advanced  to  the  defend- 
ant as  a  member  thereof,  as  in  the  declaration  mentioned,  and  of  all 
the  other  sums  by  the  said  rules  required  to  be  paid,  and  that  if  the 
directors  had  upon  such  failure  and  neglect  by  the  defendant  as  there- 
in aforesaid,  appointed  some  person  or  persons  to  collect  the  rents 
and  profits  of  the  last-mentioned  premises,  the  money  that  would 
have  arisen  from  such  collection  would  have  been  sufficient  to  dis- 
charge all  costs,  charges,  and  expenses  which  would  or  could  have 
been  incurred  by  such  collection,  and  to  reimburse  the  plaintiffs  as 
such  trustees  as  aforesaid,  and  the  said  association  all  principal  sub- 
scriptions and  other  payments  which  at  the  time  of  the  commence- 
ment of  this  suit  were  due,  owing,  and  payable  by  the  defendant  as 
such  member,  under  and  by  virtue  of  the  said  rules  and  the  said  in- 
denture in  the  declaration  mentioned,  to  wit,  all  the  claims  and  causes 
of  action  in  the  declaration  mentioned.  That  the  defendant  bad 
always  from  the  time  of  the  aforesaid  failure  and  neglect  by  him  up 
to  the  commencement  of  this  suit,  been  and  still  was  ready  and  will- 
ing to  suffer  and  permit  any  person  or  persons  appointed  by  the  di- 
rectors for  such  purpose,  to  collect  the  said  rents  and  profits,  and  to 
supply  such  person  or  persons  with  sufficient  authority  to  collect  the 
same,  and  upon  being  required  by  the  directors  so  to  do,  to  collect 
the  said  rents  and  profits  himself,  and  pay  the  same  forthwith  to  the 
said  person  or  persons,  but  that  the  said  directors  had  not,  nor  had 
the  trustees  at  any  time  appointed  any  person  or  persons  to  collect 
the  said  rehts  and  profits,  nor  required  the  defendant  to  collect  them 
himself,  and  pay  the  same  to  such  person  or  persons  as  they  might 
and  ought  to  have  done,  according  to  the  true  intent  and  meaning  of 
the  statute,  and  the  said  rules  so  certified,  allowed,  and  entered,  in 
force,  and  binding  as  in  the  first  plea  mentioned.     Verification. 

Replication  to  the  first  plea,  that  the  said  rules  in  the  said  first  plea 
mentioned  (including  the  first  rule  the  tenor  whereof  was  set  forth  in 
the  said  first  plea,  and  which  rule  was  thereinafter  called  the  33d 
rule,)  were  duly  certified  and  allowed,  and  enrolled  pursuant  to  the 
statutes  then  in  force  in  that  behalf,  long  before  the  defendant  became 
a  member  of  the  said  society ;  that  the  first  meeting  of  the  said  soci- 
ety next  after  the  said  rules  were  so  certified  and  allowed  and  enrolled 
as  aforesaid  (being  the  said  first  meeting  mentioned  in  the  33d  rule,) 
was  duly  held,  pursuant  to  the  said  rules,  on  the  11th  of  February, 
1847,  and  long  before  the  defendant  became  a  member  of  the  said 
society ;  that  by  accident,  mistake,  and  oversight  on  the  part  of  the 
said  society,  and  the  then  officers  and  members  thereof  respectively, 
no  such  arbitrators  as  in  the  said  33d  rule  mentioned,  nor  any  arbi- 
trator whatever,  were  elected  or  appointed  at  the  said  first  meeting, 
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or  at  any  adjournment  thereof,  and  no  arbitrators  had  ever  been 
elected  or  appointed  pursuant  to  the  said  33d  rule ;  that  at  the  re- 
spective times  when  the  defendant  became  a  member  of  the  said 
society,  and  when  the  said  indenture  was  made  as  in  the  declaration 
mentioned,  and  when  the  causes  of  action  in  the  declaration  men- 
tioned respectively  accrued,  and  at  the  time  of  the  commencement 
of  this  suit,  there  were  no  arbitrators  appointed  pursuant  to  the  said 
33d  rule  to  whom  any  such  matters  as  in  that  rule  mentioned  could 
be  referred  pursuant  to  the  said  rule.  Without  this,  that  arbitrators 
were  duly  appointed  according  to  the  said  rule  in  manner  and  form 
as  in  the  said  first  plea  in  that  behalf  alleged.  Conclusion  to  the 
country,  &c. 

Demurrer  to  the  second  plea,  on  the  ground  that  the  society,  by 
their  trustees,  might  sue  on  the  express  covenant  of  the  defendant, 
and  were  not  bound  to  pursue  the  course  suggested  in  this  plea. 
That  they  might  adopt  either  course  at  their  option. 

Demurrer  to  the  replication.  The  points  were,  that  the  special 
traverse  was  taken  upon  a  matter  immaterial  to  the  merits  of  the  first 
plea,  or,  at  all  events,  premature ;  that  it  was  to  be  presumed  that 
arbitrators  were  appointed  in  compliance  with  9  Geo.  4,  c.  56,  s.  27, 
and  the  33d  rule  made  in  accordance  with  that  section ;  that  the  so- 
ciety were  now  at  liberty  to  set  up  their  own  Caches  in  the  non-ap- 
pointment of  arbitrators  and  non-compliance  with  the  statute  under 
•which  the  plaintiffs'  right  to  sue  arose ;  that  the  replication  should 
!have  shown  affirmatively  the  due  appointment  of  arbitrators,  and  the 
•refusal  of  the  defendant  to  refer,  as  the  defendant  by  the  covenant 
sued  upon  was  bound  to  perform  all  the  rules  of  the  society,  and, 
consequently,  to  refer  the  causes  of  action,  which  the  defendant  had 
averred  his  readiness  to  do.    Joinder  in  demurrer. 

January  16,  20.  W.  R.  Cole^  for  the  plaintiffs.  First,  the  sum- 
mary remedy  given  by  arbitration  is  only  cumulative,  anrf  an  action 
on  the  deed  in  the  superior  courts  is  not  taken  away.  The  6  &  7 
Will.  4,  c.  32,  s.  4,  extends  to  benefit  building  societies,  the  provisions 
of  the  Friendly  Societies  Act,  10  Geo.  4,  c.  56,  by  section  27  of 
which,  disputes  may  be  referred  to  arbitrators,  but  there  are  no  words 
excluding  the  common-law  right  of  action.  To  many  cases  the  pro- 
ceeding by  arbitration  may  be  inapplicable  or  inadequate^  as  where 
the  defendant  resides  out  of  the  county  where  the  society  carries  on 
its  business,  or  has  no  goods  there,  upon  which  a  distress  could  be 
levied,  whereas  property  elsewhere  may  be  reached  by  a  judgment  in 
an  action.  Sharp  v.  Aspinall,  10  B.  &  C.  47 ;  s.  c.  8  Law  J.  Rep. 
M.  C.  70,  and  The  Queen  v.  Graniy  19  Law  J.  Rep.  (n.  s.)  M.  C.  59, 
show  that  magistrates  residing  within  the  county  where  the  society 
is  established  have  jurisdiction. 

[Lord  Campbell,  C.  J.  Might  there  not  be  an  action  upon  the 
award  ?] 

It  can  only  be  enforced  by  the  justices.  Section  21  enables  the 
trustees  for  the  time  being,  to  bring  or  defend  actions  in  all  cases 
concerning  the  property,  right,  or  claim,  of  the  society.     The  general 
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rule  on  this  subject  is,  that  if  there  exists  a  riffht  or  remedy  at  com- 
mon law,  and  a  summary  remedy  is  also  provided  by  statute,  it  does 
not  exclude  the  common-law  remedy  unless  there  are  express  nega- 
tive words  in  the  statute ;  but  if  the  right  is  first  created  by  the 
statute  which  prescribes  a  summary  remedy,  that  remedy  can  alone 
be  adopts.  CkUes  v.  Knight^  3  Term  Rep.  442.  Again,  if  the  sum- 
mary remedy  given  by  a  statute  be  not  so  complete  and  extensive  as 
that  at  common  law,  the  courts  will  construe  it  as  being  merely 
cumulative.  The  Mayor^  6fc.  of  Lichfield  v.  Simpson^  8  Q.  B.  Rep. 
65 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Q,.  B.  78 ;  The  Queen  v.  Bucliananf 
Ibid.  883 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Q.  B.  227 ;  and  Sharp  v.  War- 
renj  6  Price,  131. 

[  WiGHTMAN,  J.     Is  not  the  society  bound  to  pursue  the  statutable 
remedy  in  any  case  ?] 

It  is  always  optional.    In  Albon  v.  I^ke,  4  Man.  &  6.  421 ;  s.  c 
11  Law  J.  Rep.  (n.  s.)  C.  P.  266,  this  point  was  expressly  decided. 
Cuibill  V.  Kingdom^  1  Exch.  Rep.  494 ;  s.  c.  17  Law.  J.  Rep.  (n.  s.) 
Exch.  177,  and  Morrison  v.  Glover,  4  Ibid.  430 ;  s.  c.  19  Law  J.  Rep. 
(n.  s.)  Exch.  20,  show  that  the  defendant's  liability  is  not  merely  as 
a  member  of  this  society,  but  arises  out  of  his  execution  of  the 
mortgage-deed,  by  which  he  assumed  a  new  liability ;  and  to  the 
same  effect  is  Doe  d.  Morrison  v.  Glover^  15  Q.  B.  Ilep.  103.     Orisp 
V.  Bunbary,  8  Bing.  394 ;  s.  c.  1  Law.  J.  Rep.  (n.  s.)  C.  P.  112,  may 
be  relied  on  by  the  other  side,  but  that  case  turned  upon  a  different 
act,  and  Sharp  v.  Warren  was  not  there  cited ;  it  was  also  shaken  by 
The  King'  v.  The  Trustees  of  the  Mildenhall  Savings  Bank,  6  Ad.  &  E. 
592 ;  8.  c.  6  Law.  J.  Rep.  (n.  s.)  M.  C.  136.     In  Timms  v.  Williams, 
3  Q.  B.  Rep.  413 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Q.  B.  210,  the  action 
was  held  not  maintainable,  because  it  was  brought  by  the  treasurer 
instead  of  by  the  trustees;  the  general  question  was  not  decided. 
Ex  parte  Payne,  5  DowL  &  L.  P.  C.  679 ;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
Q.  B.  197,  is  not  in  point     It  was  an  action  bv  a  member  to  re- 
cover his  deposit,  and  the  converse  proposition  of  an  action  against 
a  member  was  not  noticed.     The  9  &  10  Vict  c.  27,  s.  15,  which 
provides  for  a  reference  of  disputes  to  the  registrar,  unless  in  the  case 
of   disputes   exceeding  20/.,  the   attorney-general  certifies  that  it 
ought  to  be  decided  by  a  superior  court,  is  in  effect  a  legislative  de- 
claration that  the  remedy  by  way  of  arbitration  is  merely  cumulative. 
Secondly,  by  rule  33,  a  reference  of  all  disputes  to  the  directors  is 
provided,  and  the  jurisdiction  of  arbitrators  is  made  to  depend  upon 
the  event  of  the  decision  of  the  directors  being  unsatisfactory.     Here 
the  plea  does  not  show  the  preliminary  circumstances  necessary  to 
give  the  arbitrators  jurisdiction,  and  the  jurisdiction  of  this  court, 
therefore,  is  not  excluded.     Then,  as  to  the  sufficiency  of  the  replica- 
tion.    No  arbitrators  ever  were  appointed.    As  soon  as  the  defendant 
became  a  member  of  the  society,  he  thereby  had  notice  of  all  the 
rules  of  the  society.     The  arbitrators  could  not  be  appointed  after 
the  first  meeting  next  after  the  enactment  of  the  rules.     The  act 
with  respect  to  this  is  not  merely  directory.     It  is  only  by  a  new  rule 
that  the  omission  to  appoint  arbitrators  could  be  remedied,  and  no 
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such  amendment  could  be  made  except  with  the  consent  of  three 
fourths  of  the  members  present  at  a  general  meeting.     Sect  9,  rule  35. 

[Lord  Campbell,  C.  J.  We  must  presume  that  to  be  done  which 
the  law  allows  in  order  to  carry  into  effect  the  intention  of  the  legis- 
lature.] 

As  a  matter-of-fact,  that  has  not  been  done.  As  to  Ihe  second 
plea,  in  the  mortgage-deed  the  word  "  shall "  occurs  several  times, 
and  if  construed  as  "  must "  in  each  instance  it  would  lead  to  an  ab- 
surd construction  of  the  deed.  It  means  no  more  than  "  may,"  leav- 
ing it  optional  to  proceed  by  action  on  the  covenant  to  pay,  or  to 
appoint  a  receiver,  and  afterwards  to  proceed  to  a  sale.  Again,  this 
action  is  for  seven  instalments,  five  or  six  of  which  became  due  within 
six  calendar  months,  and  if  the  plea  be  good  as  to  the  first  instal- 
ment, it  is  no  answer  to  the  sums  that  accrued  due  in  the  subsequent 
months,  and  if  bad  in  part  it  is  bad  altogether.  Further,  if  the  word 
"  shall "  has  the  eflFect  of  converting  the  power  into  a  covenant,  the 
remedy  of  the  defendants  for  the  breach  of  it  ought  to  have  been  by 
a  cross-action. 

Foriescuey  control.  The  plaintiffs  have  no  right  of  action  at  com- 
mon law,  but  must  rely  entirely  upon  the  provisions  of  the  statute. 
The  27th  section  is  express  and  imperative,  and  requires  that  provi- 
sion should  be  made  for  a  reference  to  arbitrators,  or,  as  the  only 
alternative,  to  justices  of  the  peace.  Either  rule  33  does  so  provide 
according  to  the  statute,  or  it  does  not,  and,  if  the  latter,  the  society 
is  not  entitled  to  the  benefit  of  the  statute,  and  the  plaintiffs  cannot 
maintain  this  action.  Morrison  v.  Olover  is  a  very  different  case 
from  the  present  There,  there  was  a  mortgage  of  leasehold  property 
and  a  covenant  to  pay  rent  to  the  superior  landlord,  and  the  decision 
rests  upon  the  ground  that  the  whole  matter  in  dispute  did  not  fall 
within  the  rules,  as  the.  plea  in  that  case  alleged.  The  case  of  Doe 
d.  Morrison  v.  Olover  can  have  no  application  here.  If  by  taking  a 
security  of  this  nature  the  cheap  and  summary  jurisdiction  intended 
to  be  secured  is  to  be  got  rid  of,  the  benefit  of  the  statute  would  be 
completely  defeated.  Orisp  v.  Bunbury  and  Ex  parte  Payne,  are 
strong  authorities  to  show  that  the  summary  remedy  given  by  the 
statute  is  not  cumulative,  but  exclusive. 

[Patteson,  J.  In  those  cases  the  action  was  against  the  society 
and  upon  the  rules. 

Lord  Campbell,  C.  J.  No  case  has  as  yet  occurred  in  which, 
there  being  a  mortgage-deed,  as  here,  it  has  been  held  that  the  juris- 
diction of  the  court  of  law  has  been  taken  away.] 

And  there  is  the  authority  of  Erie,  J.  in  Ez  parte  Payne  for  saying 
that  the  cases  decided  are  distinguishable. 

[Lord  Campbell,  C.  J.  How  do  you  say  the  appointment  of  arbi- 
trators is  to  be  proceeded  with  ?] 

It  might  be  enforced  by  an  application  to  this  court 
'^      [Coleridge,  J.     There  seems  to  be  no  rule  under  section  27.] 

There  is  a  substantial  compliance  with  the  statute.  But,  if  not, 
then  the  society  is  not  legally  constituted  and  this  action  not  main- 
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tainable.  The  society  might  have  taken  possession  of  the  property, 
or,  as  the  parties  having  the  legal  estate,  they  might  have  proceeded 
at  common  law. 

Cole  replied.  Chir,  adv.  vuU. 

The  judgment  of  the  court^  was  delivered  by 

Lord  Campbell,  C.  J.  In  this  case  we  are  of  opinion,  that  upon 
the  demurrer  to  the  replication  to  the  first  plea,  there  ought  to  be 
judgment  for  the  plaintiffs.  The  declaration  seems  to  us  to  be  suffi- 
cient, as  it  shows  a  right  of  action  in  the  plaintiffs  as  trustees  of  the 
Second  Borough  of  Southwark  Benefit  Building  and  Investment 
Association,  under  6  &  7  Will.  4,  c.  32,  s.  4,  and  10  Geo.  4,  c.  56, 
8. 21.  We  are  inclined  to  think  that  the  first  plea  is  good,  as  after  set- 
ting out  rule  33  of  the  society  for  arbitration,  it  avers  that  all  the 
claims  and  causes  of  action  in  the  declaration  mentioned  were  mat- 
ters in  dispute  between  the  society  and  the  defendant  as  a  member 
thereof;  that  arbitrators  were  duly  appointed  according  to  the  said 
rule,  and  continued  to  be  arbitrators  thenceforth  until  the  commence- 
ment of  this  suit,  and  that  the  defendant  has  always  been  and  still 
is  ready  and  willing  to  refer  the  said  matters  in  difference  to  the  said 
arbitrators,  according  to  the  rule  and  the  statute  in  that  behalf,  which 
the  directors  well  knew.  A  mere  covenant  between  the  parties  to 
refer  to  arbitration  will  not  oust  the  courts  of  law  of  their  jurisdic- 
tion ',  but  the  question  here  is,  whether,  arbitrators  being  duly  ap- 
pointed, the  legislature  has  not  enacted  that  all  matters  in  difference 
between  the  society  and  the  members  shall  be  referred  to  the  said  ar- 
bitrators, and  finally  adjudicated  upon  by  them,  to  the  exclusion  of 
any  action  in  a  court  of  law.  In  Ex  parte  Payne^  Erie,  J.  sitting  in 
the  Bail  Court,  after  full  argument  and  great  deliberation,  put  this 
construction  on  the  27th  section  of  10  Geo.  4,  c.  56,  considering  it  to 
be  the  expressed  intention  of  the  legislature  to  protect  such  societies 
and  their  members,  who  are  generally  persons  of  an  inferior  rank  of 
life  with  small  means,  from  tiie  vexation  and  ruin  which  might  be 
brought  upon  them  by  litigation  in  courts  of  law,  and  to  provide  for 
them  a  domestic  tribunal  by  which  all  their  differences  might  be 
speedily  decided  and  at  a  very  small  expense.  The  same  construc- 
tion was  put  upon  a  similar  statute  by  the  Court  of  Common  Pleas, 
in  Orisp  v.  Bunbury^  in  which  Tindal,  C.  J.  impressively  points  out 
the  oppressive  consequences  which  would  follow  to  such  societies  and 
their  members,  if  this  power  of  referring  to  arbitration  were  held  to 
be  cumulative  only.  The  case  of  Morrison  v.  Olover,  holding  that 
an  action  might  be  maintained  by  the  trustees  of  the  building  society, 
proceeded  on  the  ground  that  there  a  part  of  the  plaintiff's  claim  was 
not  a  matter  in  dispute  between  the  society  and  the  defendant  as  a 
member ;  and  in  Voe  d.  Morrison  v.  Glover  this  court  merely  held 

1  Lord  Campbell,  C.  J.,  Patteson,  J.  and  Coleridge,  J.    (Wightman,  J.  was 
present  only  during  the  argument  on  the  20th.) 
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that  an  ejectment  for  the  benefit  of  a  building  society  might  be  main- 
tained in  the  name  of  John  Doe,  on  the  demise  of  the  person  in 
whom  the  legal  estate  was  vested.  The  other  authorities  relied  upon 
to  show  that  in  all  cases  the  society  has  the  option  either  to  refer  or 
to  bring  an  action,  do  not  outweigh  Ex  parte  Payne  and  Crisp  v.  Bun- 
burpy  and,  upon  an  attentive  consideration  of  the  words  of  the  act  of 
parliament,  they  appear  to  us  to  be  not  merely  permissive,  but  to 
enact  that  where  tnere  may,  there  must  be  a  reference  to  the  arbitra- 
tors. 

Supposing  the  first  plea  to  be  sufficient,  we  are  of  opinion  that  it 
is  sufficiently  answered  by  the  replication,  which  traverses  the  allega- 
tion that  arbitrators  were  appointed  according  to  the  rule  of  the  soci- 
ety and  the  act  of  parliament,  and  in  pointing  the  traverse,  shows 
that  arbitrators  never  have  been  appointed  by  the  society,  and  that 
when  these  matters  in  difference  arose  for  which  the  action  is 
brought,  a  reference  to  arbitrators  was  impossible. 

The  defendant's  counsel  contends  that  it  is  not  competent  to  the 
society  to  take  advantage  of  their  own  wrong,  and  that  they  cannot 
be  allowed  to  aver  that  arbitrators  were  not  appointed.  We  are  not 
called  upon  to  decide  what  the  effect  would  iiave  been  if  the  defend- 
ant, in  his  plea,  instead  of  alleging  that  arbitrators  had  been  appoint- 
ed, had  merely  alleged  that  he  was  ready  and  willing  to  refer  the 
matters  in  diiierence  to  arbitrators  according  to  the  rule  and  the  sta- 
tute, and  that  he  had  requested  the  directors  to  do  what  was  neces- 
sary for  the  purpose.  But  we  entertain  no  doubt  that  when  he  has 
alleged  that  arbitrators  were  appointed  to  whom  the  matters  in  differ- 
ence ought  to  have  been  referred,  a  traverse  of  that  alleration  which 
he  has  made  material,  is  a  good  answer  to  the  plea.  vVe  are  like- 
wise of  opinion  that  there  must  be  judgment  for  the  plaintiffs  on  the 
demurrer  to  the  second  plea,  founded  on  the  18th  and  19th  rules  of 
the  society.  Althoughthe  directors  might  have  a  remedy  by  appoint- 
ing a  receiver  to  collect  the  rents,  or  by  exercising  the  power  of  sale, 
if  an  action  may  be  maintained  at  all,  it  appears  clear  to  us  that  an 
action,  notwithstanding  .such  remedy,  may  be  maintained  for  breach 
of  the  express  covenant  to  repay  the  •mortgage-money.  Therefore, 
our  judgment  will  be  for  the  plaintiffs  on  the  whole  record. 

Judgment  for  the  plainiiffs. 


The   Marquis  of  Salisbury  v.  The  Great  Northern   Railway 

Company.^ 

January  20,  1852. 

iMnds  Clauses  Consolidation  Act — Powers  of  Compulsory  Purchase'^ 
Notice  to  Treat  —  Entry  on  Land  wider  Section  85. 


A  notice 
the 


ice  gircn  by  a  railway  company  to  a  landowner  requiring  his  land  for  the  pnipose  of 
undertaking,  is  an  exercise  of  the  powers  for  the  compmsoiy  purchase  of  land  within 


I  21  Law  J.  Rep.  (ir.  s.)  Q.  B.  185. 
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the  meaning  of  section  123,  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  if  such 
notice  be  eiven  within  the  prescribed  period,  the  steps  necessary  to  acquire  the  possession 
of  the  land  may  be  taken  afterwards. 

The  entry  on  land,  under  section  85,  is  not  the  exercise  of  a  power  for  compulsory  purchase, 
but  is  the  exercise  of  a  power  for  carrying  that  purchase  into  effect 

By  an  order  of  Knight  Bruce,  V.  C,  the  following  case  was  stated 
for  the  opinion  of  this  court :  — 

The  plaintiii*  for  many  years  last  passed,  has  been  and  still  is  seized 
for  the  terra  of  his  life,  of  certain  lands  situate  in  the  parish  of  Hat- 
field, in  the  county  of  Herts,  part  of  which  consists  of  1  a.  3  r.  lp.j 
hereinafter  particularly  described,  subject  only  to  a  tenancy  from  year 
to  year,  by  the  tenants  or  farmers  of  the  plaintiff,  and  the  plaintiff 
never  had  any  greater  estate  than  an  estate  for  life  in  the  same  here- 
ditaments, fey  "  The  Great  Northern  Railway  Act,  1846,"  certain 
persons  therein  named,  and  their  successors,  were  incorporated  by  the 
name  of  "  The  Great  Northern  Railway  Company,"  (who  were  the 
defendants  above  mentioned,)  for  the  purposes  in  this  act  mentioned, 
which  act  received  the  royal  assent  on  the  26th  of  June,  1846,  and  the 
Lands  Clauses  Consolidation  Act,  1845,  and  the  Railway  Clauses 
Act,  1845,  are  incorporated  therewith.  By  the  27th  section  of  thg 
said  Great  Northern  Railway  Act,  1846,  it  was  enacted,  that  the 
powers  of  the  said  company  for  the  compulsory  purchase  of  lands  for 
the  purposes  of  the  said  act,  should  not  be  exercised  after  the  expira- 
tion of  five  years  firom  the  passing  of  that  act,  and  no  other  provision 
is  made  in  the  same  act  limiting  the  time  for  the  compulsory  taking 
or  purchase  of  lands.  The  defendants  have  not  obtained  an  extension 
of  time  for  the  purchase  by  them  of  the  said  1  a.  3  r.  Ip.  of  land,  or 
any  part  thereof,  pursuant  to  the  statute  11  &  12  Vict.  c.  3. 

On  the  21st  of  May,  1851,  the  defendants  gave  to  the  plaintiff  a 
notice  in  writing  of  that  date,  whereby  they  required  to  purchase  and 
take  for  the  purpose  of  the  said  railway  the  lands  described  in  the 
schedule  and  plan  thereunto  annexed,  and  that  the  plaintiff  should, 
before  the  expiration  of  twenty-one  days,  deliver  to  Messrs.  Baxter, 
Rose,  &  Norton,  a  statement  in  writing  (among  other  things,)  of  the 
amount  of  the  sum  of  money  which  the  plaintiff  was  willing  to  receive 
in  satisfaction  and  compensation  for  the  value  of  such  lands,  which 
schedule  described  the  said  land  (being  that  part  of  the  plaintiff's 
lands  hereinbefore  mentioned)  as  ail  those  pieces  or  parcels  of  land, 
hereditaments,  and  premises  delineated  on  the  plan  thereto  annexed 
and  therein  colored  red,  as  the  same  were  then,  or  were  about  to  be, 
staked  or  set  or  otherwise  marked  out,  for  the  purpose  of  the  before- 
mentioned  railway,  containing  together  by  admeasurement  la.  3 r. 
1  j7.,  be  the  same  more  or  less,  situate  in  the  parish  of  Hatfield,  in  the 
county  of  Hertford,  and  then  or  late  in  the  occupation  of,  &c.  and 
which  hereditaments  and  premises  above  described  are  admitted  to  be 
part  and  parcel  of  certain  lands,  tenements,  and  hereditaments  deline- 
ated in  the  parliamentary  plan,  and  described  in  the  book  of  reference 
thereto  deposited  by  the  promoters  of  the  London  and  York  Railway 
Company,  afterwards  incorporated  under  the  title  of  "  The  Great 
Northern  Railway  Company,"  with  the  clerk  of  the  peace  for  the 
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county  of  Hertford,  and  in  such  plan  and  book  of  reference  distin- 
guished by  the  numbers  136,  and  143,  in  the  said  parish,  together 
with  the  appurtenances  therein  mentioned.  On  the  26th  of  May, 
1851,  the  plaintiff's  solicitor,  by  letter  to  the  said  Messrs.  Baxter, 
Rose,  &  Norton,  who  are  the  solicitors  of  the  said  company,  offered 
to  accept  600/.  as  the  price  for  the  lands  the  subject  of  the  said  notice, 
which  offer  the  said  Messrs.  Baxter,  Rose,  &  Norton,  on  the  part  of 
the  defendants  declined,  and  thereupon  the  defendants  proceeded  to 
adopt  measures  for  obtaining  possession  of  the  said  lands  pursuant 
to  the  84th  and  85th  sections  of  the  Lands  Clauses  Consolidation 
Act,  1845 ;  and  accordingly,  on  the  18th  of  June,  1851,  they  applied 
to  two  justices  to  appoint  a  surveyor  in  the  manner  prescribed  by  the 
same  act,  to  determine  the  value  of  the  said  piece  of  land,  and  the 
said  justices  appointed  a  surveyor,  who  subsequently  valued  the  said 
land  at  158/.,  and  on  the  23d  of  the  same  month,  the  company  depo- 
sited the  sum  of  158/.  in  the  Bank  of  England,  in  the  name  and  with 
the  privity  of  the  accountant-general  of  the  Court  of  Chancery  in 
England,  to  the  credit  of  the  plaintiff,  and  the  same  sum  still  remains 
so  deposited ;  and  on  the  24th  of  the  same  month,  the  defendants 
delivered  to  the  plaintiff,  a  bond  in  the  form  and  manner  prescribed 
tfy  the  85th  section  of  the  same  act.  The  defendants  have  taken  no 
other  measures  towards  the  purchase  of  the  land,  save  as  herein  stated, 
and  they  took  no  measures  for  obtaining  possession  of  the  land  within 
five  years  from  the  passing  of  the  special  act  On  the  21st  of  May, 
1851,  the  defendants  served  a  notice  m  writing  of  that  date,  on  F.  Farr 
and  J.  Farr,  the  tenants  or  occupiers  of  the  plaintiff's  said  land,  who 
hold  the  same  as  yearly  tenants  to  the  plaintiff,  similar  to  the  aforesaid 
notice  served  on  the  plaintiff,  and  on  the  18th  of  June,  1851,  the  de- 
fendants and  the  said  F.  Fair  and  J.  Farr  disagreeing  on  the  amount 
of  compensation  to  be  paid  to  them  as  such  tenants  as  aforesaid,  the 
defendants  caused  the  said  F.  Farr  and  J.  Farr  to  be  summoned  to 
appear  before  two  justices  of  the  peace,  on  the  24th  of  the  same 
month  of  June,  at  the  court  house  at  Watford,  in  order  that  the  said 
justices  might  deternune  the  amount  of  compensation  to  be  paid  by 
the  defendants  to  them ;  and  ultimately,  on  the  8th  of  July,  1851,  the 
said  justices  awarded  to  the  said  F.  Farr  and  J.  Farr,  the  sum  of  25/. 
as  compensation  for  their  interest  as  tenants  of  the  said  piece  of  land, 
and  the  defendants  thereupon  tendered  the  said  sum  of  25/.  to  them, 
but  they  refused  to  receive  the  same,  and  consequentiy  have  not 
received  the  same,  or  any  other  compensation  from  the  defendants,  for 
their  interest  as  such  tenants.  In  the  same  month  of  July,  the  defend- 
ants threatened  to  enter  upon  and  use  the  plaintiff's  said  land,  with- 
out the  consent  of  the  plaintiff,  or  his  solicitors  or  agents,  but  did  not 
enter  upon  the  same,  and  the  plaintiff  thereupon,  on  the  19th  of  July, 
1851,  filed  his  bill  of  complaint  in  the  Court  of  Chancery,  against  the 
defendants,  praying  (among  other  things,)  for  an  injunction  to  restrain 
the  defendants  from  entering  upon  or  taldng  possession  of  the  plain- 
tiff's said  land,  and  from  digging  for  gravel,  or  committing  any  other 
act  of  waste  or  spoil  thereon.  On  the  4th  of  August,  1851,  a  motion 
was  made  in  the  said  cause  before  Sir  J.  L.  Knight  Bruce,  V.  C,  for 
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an  injunction  according  to  the  prayer  of  the  bill,  whereupon  it  was 
ordered,  (among  other  things,)  that  a  case  should  be  made  for  the 
opinion  of  the  judges  of  this  court,  and  upon  the  case  being  made, 
the  question  was  to  be,  whether  the  defendants,  under  the  circum- 
stances hereinbefore  stated,  have,  or  had  in  the  month  of  July  last, 
the  right  to  take  the  lands  comprised  in  the  said  notice  to  treat,  dated 
the  21st  of  May  last,  in  the  plaintiff's  bill  mentioned. 
The  case  was  now  argued  by 

Bramwellj  (Shapter  was  with  him,)  for  the  plaintiff.  The  defend- 
ants having  only  given  a  notice  requiring  these  lands,  and  taken  some 
of  the  steps  under  section  85  of  the  Lands  Clauses  Consolidation 
Act  before  their  powers  of  compulsory  purchase  expired,  cannot  now 
take  further  proceedings.  It  is  not  disputed  that,  if  within  the  pre- 
scribed period  they  had  actually  entered  they  might  afterwards  have 
gone  on  to  complete  the  purchase.  In  that  event  the  landowner 
might  initiate  proceedings  under  section  68.  Doe  d.  Armisteady. 
The  North  Staffordshire  Railway  Company^  20  Law  J.  Rep.  (n.  s.) 
Q.  B.  249 ;  s.  c.  4  Eng.  Rep.  216 ;  WorsUy  v.  The  South  Devon  Rail* 
way  Company^  20  Law  J.  Kep.  (n.  s.)  Q.  B.  254 ;  s.  c.  4  Eng.  Rep. 
223.  But  where  there  has  been  no  entry  by  the  company,  the  land- 
owner has  no  such  power.  Sect.  68  applies  only  where  land  "  shall 
have  been  taken,"  which  means  actually  taken  for  the  purposes  of 
the  act.  Burkinshaw  v.  The  Birmingham  and  Oxford  Junction  RaiU 
way  Company^  5  Exch.  Rep.  475 ;  s.  c.  20  Law  J.  Rep.  (n.  s.)  Exch. 
246 ;  s.  c.  4  Eng.  Rep.  489. 

[Lord  Campbell,  C.  J.  When  do  you  say  the  company  would 
acquire  the  legal  estate  ?] 

Not  until  actual  entry.  It  will  be  said  that  the  notice  to  treat  ope- 
rates as  a  contract,  but  that  is  not  so,  as  decided  in  Brocklebank  v. 
The  Whitehaven  Amotion  Railway  Company^  16  Law  J.  Rep.  (n.  s.) 
Chanc.  471 ;  and  although  that  case  has  been  doubted,  Vice-Chan- 
cellor Shadwell  adhered  to  that  decision  in  Kynnersley  v.  The  North 
Staffordshire  Railway  Company^  not  reported.  It  may  be  binding  on 
the  company,  but  it  cannot  afiect  the  landowner.  In  Adams  v.  The 
London  and  Slackwall  Railway  Company^  2  Mac.  &  G.  118 ;  s.  c.  20 
Law  J.  Rep.  (n.  s.)  Chanc.  557 ;  Lord  Cottenham  says,  "  It  cannot 
be  that  the  notice  per  se  gives  to  this  court  jurisdiction,  for  if  this 
were  so,  the  jurisdiction  would  arise  as  soon  as  the  notice  was  given." 

[Coleridge,  J.  Does  not  the  notice  take  away  the  power  of  let- 
ting or  of  contracting  to  sell  the  land  ?] 

No  doubt  the  landowner  could  not  give  a  good  title.  But  a  notice 
to  treat  is  cle&urly  not  a  compulsory  proceeding,  although  it  is  a  neces- 
sary preliminary  to  such  a  proceeding. 

[Lord  Campbell,  C.  J.  If  you  are  proceeding  without  consent,  is 
not  the  whole  proceeding  a  compulsory  purchase  ?] 

The  mere  giving  of  the  notice  is  not  an  exercise  of  the  compulsory 
powers,  because  there  is  an  alternative  remaining  of  agreeing  or  dis- 
agreeing to  the  proposal  The  landowner  may  indeed  go  on  and 
force  the  company  to  take  further  steps,  The  Queen  v.  The  Birminff* 
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ham  and  Oxford  Junction  Railway  Companp,  19  Law  J.  Rep.  (n.  s.) 
Q.  B.  453 ;  but  the  company  cannot,  if  the  prescribed  period  has  ex- 
pired, themselves  take  any  more  proceedings. 

[Coleridge,  J.  Suppose  the  company  gave  a  notice  to  treat,  and 
the  owner  claims  a  sum  which  they  agree  to  give,  and  so  the  land  is 
purchased,  at  what  step  do  you  say  they  exercised  their  compulsory 
powers  ?] 

Certainly  after  the  time  when  they  gave  the  notice,  because  if  the 
landowner  does  not  make  a  claim  and  no  agreement  is  come  to,  the 
company  may  recede  from  their  notice.  The  relation  of  vendor  and 
purchaser  does  not  exist  by  the  mere  notice,  but  by  notice  followed 
up  by  a  claim  of  the  landowner.  However,  even  if  the  giving  notice 
be  the  exercise  of  a  power  of  compulsory  purchase,  it  is  necessary  for 
the  company  to  exercise  all  such  powers  within  the  prescribed  period, 
and  one  of  those  powers  is  the  entering  upon  the  land  where  pro- 
ceedings are  taken  under  sect  85. 

[Patteson,  J.  I  do  not  see  what  that  section  has  to  do  with 
powers  of  compulsory  purchase ;  it  only  relates  to  a  power  of  enter- 
ing on  land  in  a  particular  case.] 

That  section  prescribes  what  steps  are  necessary  to  acquire  the 
land  where  it  is  required  to  be  used  before  the  price  is  settled. 

Phipson,  contra.  The  question  is,  what  is  an  exercise  of  the  pow- 
ers of  compulsory  purchase.  It  is  argued  by  the  plaintiff  that  it  in- 
cludes all  steps  necessary  to  vest  in  the  company  a  full  and  complete 
title  to  the  lands  taken,  and  that  all  these  must  be  done  within  the 
prescribed  period  so  far  as  concerns  the  company.  The  defendants, 
on  the  other  hand,  contend,  that  the  power  of  compulsory  purchase 
means  the  power  of  taking  adversely  to  the  owner,  so  as  to  place  the 
company  in  the  position  to  acquire  the  land  and  the  legal  title  at  a 
future  period,  and  that  this  power  is  exercised  by  the  delivery  and 
service  of  a  notice  to  take  lands.  There  is  no  difference  between  the 
terms  "compulsory  purchase"  and  "compulsory  taking"  in  sect 
123  of  the  Lands  Clauses  Consolidation  Act,  for  there  is  no  power 
of  taking  independently  of  giving  notice. 

[Coleridge,  J.  Does  not  "taking"  there  apply  peculiarly  to  en- 
tering under  sect  85  ?] 

No ;  it  is  merely  an  amplification  of  the  term  "  purchase,"  which  is 
the  exercise  of  a  power  showing  a  determination  to  purchase.  Sec- 
tions 75,  76,  and  77  show  that  it  does  not  include  a  full  completion 
by  executing  a  conveyance.  If  the  notice  is  not  an  exercise  of  the 
compulsory  powers,  it  is  difficult  to  say  where  the  fine  is  to  be 
drawn. 

[Coleridge,  J.  You  say  that  by  the  notice  the  company  have  ex- 
orcised adversely  all  their  powers.] 

Yes,  and  what  is  necessary  to  be  done  afterwards  to  complete  the 
purchase  is  not  any  exercise  of  the  powers  of  purchase.  It  is  appa- 
rent on  the  face  of  the  act  that  a  long  period  may  elapse  before  the 
purchase  can  be  completed,  but  it  is  sufficient  if  within  the  prescribed 
period  the  company  have  acquired  the  right  to  take  all  those  steps. 
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SkerraU  v.  The  North  Staffordshire  Railway  Company^  5  Railw.  Cas. 
183.  It  has  been  decided  that  the  service  of  a  notice  to  treat  by  the 
company  creates  a  contract  and  gives  rise  to  the  relation  of  vendor 
and  purchaser  between  the  parties.  Doe  v.  The  London  and  Oroydon 
Railway  Company^  1  Ibid.  S57 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Chanc. 
200 ;  £Stone  v.  The  Commercial  Railway  Company^  Ibid.  375 ;  Walker 
V.  The  Eastern  Counties  Railway  Company^  5  Ibid.  469 ;  Salmon  v, 
Randally  3  Myl.  &  Cr.  439.  The  same  point  is  decided  in  Bwrkinshaw 
V.  The  Birmingham  and  Oxford  Junction  Railway  Company,  where  the 
words  "  assented  to  by  the  opposite  party  "  mean  necessarily  assented 
to  by  virtue  of  the  act.  In  The  Birmingham  and  Oxford  Junction 
Railway  Company  v.  The  Queen^  20  Law  J.  Rep.  (n.  s.)  Q.  B.  304 ; 
s.  c.  4  Eng.  Repn  276,  Parke,  B.,  in  deUvering  the  judgment  of  the  court 
of  error,  says,  ^'  The  notice  to  treat  is  an  inchoate  purchase,  and  after 
that  has  been  given  in  due  time  it  is  competent  for  the  landowner  to 
compel  the  completion  of  the  purchase."  In  The  Edifiburgh  and 
Glasgow  Railway  Company  v.  The  Monklands  Railway  Company,  12 
Court  of  Session  Cases,  (2d  ser.)  1306,  in  the  Court  of  Session  in 
Scotland,  it  was  held  that  a  notice  to  treat,  given  the  day  before  the 
expiration  of  the  prescribed  period,  was  an  exercise  of  the  powers  of 
compulsory  purchase  under  the  Scotch  Act,  which  is  in  the  same 
terms  as  the  English  statute.  The  Lord  Justice-Clerk  there  says, 
'<  When  we  refer  to  the  general  act,  and  find  that  it  enacts  that  the 
powers  of  the  promoters  of  the  undertaking,  for  the  compulsory  pur- 
chase or  taking  of  lands,  should  not  be  exercised  after  the  prescribed 
period,  we  must  look  to  see  what  the  powers  are  that  are  character- 
ized by  that  abbreviated  expression.  These  are  set  forth  in  the  act 
at  great  length,  and  I  think  that  all  the  sections  imply  that  the  land 
is  taken  by  the  notice.  The  object  of  the  limitation  is,  I  think,  that 
the  owner  of  land  is  not  to  be  kept  in  suspense  during  the  whole  pe- 
riod within  which  the  railway  may  be  executed.  When  an  owner 
gets  notice  that  his  land  is  to  be  taken,  no  delay  need  take  place ;  for 
he  has  power  to  go  before  a  jury  and  compel  a  settlement  of  the 
price ;  or  if  he  considers  that  the  use  of  the  land  is  more  valuable  to 
him,  he  may  continue  to  retain  it,  if  it  is  not  wanted  immediately  for 
the  construction  of  the  railway ;  but  however  this  may  be,  the  giving 
the  notice  fixes  that  his  land  is  to  be  taken.  I,  therefore,  think  that 
we  are  to  consider  the  land  as  taken  when  the  notice  is  given." 

[Coleridge,  J.  The  words  of  sect  27  of  the  special  act  are,  <<  none 
of  the  powers  are  to  be  exercised  "  after  five  years.  The  notice  does 
not  exhaust  all  the  powers.] 

It  is  contended  that  it  does.  The  powers  mean  that  which  is  ne- 
cessary to  place  the  company  in  a  position  to  acquire  the  land  ad- 
versely. The  Queen  v.  The  York^  Newcastle^  and  Berwick  Railway 
Company,  20  Law  J.  Rep.  (n.  s.)  Q.  B.  503 ;  s.  a  6  Eng.  Rep.  259,  and 
Adavas  v.  The  London  ana  BlackwaU  Railway  Company,  are  referred 
to  as  throwing  some  doubt  on  the  effect  of  the  notice  being  to  create 
a  contract;  but  in  Salmon  v.  Randall,  the  Lord  Chancellor  shows 
the  inconvenience  which  would  otherwise  arise  from  the  notice  tying 
up  the  hands  of  the  landowner. 
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[Lord  Campbell,  C.  J.  The  notice  is  a  sort  of  quasi-purchase. 
It  IS  not  a  purchase  for  all  purposes.] 

It  is  a  purchase  so  far  as  the  company's  compulsory  powers  are 
concerned.  The  very  point  in  the  present  case  has  been  decided  by 
Turner,  V.  C,  in  farrow  v.  The  Oxford^  Worcester^  and  Wolver- 
hampton  Railway  Company^  not  reported.  No  doubt,  in  that  case  an 
injunction  has  been  since  granted  by  the  Lords  Justices,  and  a  case 
sent  for  the  opinion  of  the  court. 

Shaptery  in  reply.  The  cases  of  Brocklebank  v.  The  Whitehaven 
Junction  Railway  Company  and  Kynnersley  v.  The  North  Staffordshire 
Railway  Company  are  directly  in  point  with  the  present  case. 

[Lord  Campbell,  C.  J.  Those  decisions  have,  to  say  the  least, 
been  much  shaken.] 

It  is  said  the  notice  to  treat  is  a  contract,  but  all  the  decisions  are 
explained  by  the  expression  that  it  is  an  inchoate  purchase.  The  com- 
pany may  be  in  the  position  of  a  purchaser  for  the  purpose  of  being 
compelled  by  mandamus  to  complete  the  purchase,  but  it  does  not  fol- 
low that  the  landowner  is  placed  in  the  position  of  a  vendor  who  is 
bound  to  give  up  his  land.  The  contiact,  being  a  creature  of  the 
statute,  may  be  unilateral.  In  Ex  parte  Flannan^  1  Sim.  N.  S.  265, 
it  is  assumed  that  the  notice  does  not  place  the  parties  completely 
in  the  position  of  vendor  and  purchaser,  so  as  to  give  each  all  the 
rights  arising  out  of  that  relation. 

[Lord  Campbell,  C.  J.     When  do  you  say  there  is  a  purchase  ?] 

When  the  company  have  done  all  in  their  power  to  convert  the 
property,  either  by  issuing  their  warrant  to  summon  a  jury  in  ordi- 
nary  cases,  or  by  entering  into  possession  under  sect  85.  The  notice 
is,  no  doubt,  a  condition  precedent  to  any  contract.  Adams  v.  TAe 
London  and  BlackwaU  Railway  Company.  But  it  may  either  end  in 
an  amicable  agreement  between  the  parties,  or  in  any  of  the  modes 
provided  for  settling  compensation  adversely. 

[Wightman,  J.  Suppose  neither  party  contracts  afterwards,  the 
notice  does  operate  as  a  contract 

Lord  Campbell,  C.  J.  It  places  the  company  in  a  position  to  be 
forced  on.] 

A  notice  may  be  withdrawn  by  the  company  before  it  is  assented 
to.  This  could  not  be  if  it  were  itself  a  contract  binding  on  both 
parties.  The  Queen  v.  The  London  and  Southwestern  Railway  Com- 
pany, 12  Q.  B.  Rep.  775 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Q.  B.  326. 
Then,  sect  123  of  the  general  act  limits  the  exercise  of  the  powers 
of  compulsory  purchase  or  taking.  The  word  "  taking  "  there  refers 
to  entering  under  sect  85,  and  the  steps  which  have  been  here  taken 
are  all  nfeuminary  to  such  an  entry,  and  not  towards  the  purchase  of 
the  lan(&.  If  so,  the  powers  of  purchase  have  not  yet  been  exercised. 
The  money  deposited  under  section  85  is  clearly  not  purchase-money, 
but  a  kind  of  caution-money  or  security  for  the  company  taking  the 
proper  steps,  and  paying  the  sum  ultimately  assessed. 

Lord  Campbell,  C.  J.    This  case  has  been  most  fully  and  ably 
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argued  before  us,  and  all  the  authorities  have  been  fully  referred  to. 
As  our  attention  has  been  recently  directed  to  the  same  subject,  and 
as  the  decisions  upon  the  statutes  are  quite  fresh  in  our  recollection, 
we  may  with  safety  and  propriety  express  our  opinion  upon  the  case 
at  once.  The  question  put  to  us  is,  whether  the  defendants  have,  or 
in  the  month  of  July  had,  a  right  to  take  the  lands  of  the  plaintiff 
comprised  in  the  notice  dated  the  21st  of  May,  1851.  We  must 
look  to  see  what  was  the  state  of  facts  existing  at  that  time.  A  no- 
tice having  been  given  by  the  company  that  the  land  was  required  to 
be  taken  by  them,  aU  the  proceedings  had  regularly  taken  place 
which  are  pointed  out  by  sect  85  of  the  Lands  Clauses  Consolida* 
tion  Act  This  is  not  disputed.  Then,  what  powers  are  conferred 
upon  the  company  when  these  proceedings  are  completed?  *'It 
shall  be  lawful  for  the  promoters  of  the  undertaking  to  enter  upon 
and  use  such  lands,  without  having  first  paid  or  deposited  the  pur- 
chase-money  or  compensation  in  other  cases  required  to  be  paid  or 
deposited  by  them  before  entering  upon  any  lands."  Now,  the  com- 
pany did  not  enter  before  the  expiration  of  the  period  limited  by  their 
special  act  for  exercising  their  powers  of  compulsory  purchase.  The 
question  is,  whether  they  had  a  right  to  enter  afterwards.  It  has 
been  decided  in  Doe  d.  Armistead  v.  The  North  Staffordshire  Raibjoay 
Company  and  in  Worsley  v.  The  South  Devon  Railway  Company^  that 
if  they  had  entered  before  the  expiration  of  the  prescribed  period,  an 
action  of  ejectment  would  not  lie  against  them  after  it  had  expired, 
as  their  possession  was  still  lawful.  We  must  now  consider  what  is 
the  effect  of  their  omitting  to  enter  on  the  land  before  the  expiration 
of  ithat  period.  Now,  this  yery  much  depends  on  the  question,  whe- 
ther the  entry  is  to  be  considered  as  one  of  the  powers  for  the  com- 
pulsory purchase  of  the  land  In  my  opinion  it  is  not  so.  I  think 
that  it  was  a  power  necessary  for  completing  the  purchase,  and  not  a 
power  for  the  compulsory  purchase  of  the  land,  and  that  the  powers 
for  the  compulsory  purchase  had  been  exercised  within  the  five  years. 
It  is  from  the  peculiarity  of  these  transactions  in  regard  to  railways, 
that  we  are  obliged  to  use  terms  which  do  not  properly  apply  to 
them  when  we  speak  of  *'  purchase "  and  ^  contract"  There  is,  in 
point  of  fact,  no  contract  and  no  purchase,  but  the  legislature  has 
placed  the  parties  in  the  same  position  as  if  there  had  been  a  contract 
of  purchase  with  consent  of  both  parties.  In  The  Queen  v.  The  Bir* 
mingham  and,  Oxford  Junction  Railway  Company  we  decided  that  so 
far  as  the  landowner  is  concerned  he  is  in  the  same  position  as  if 
there  had  been  a  contract  to  purchase  his  land,  and  that  he  may  com- 
pel the  company  to  complete  after  the  expiration  of  the  prescribed 
period,  and  that  decision  was  affirmed  in  the  Exchequer  Chamber. 
It  has,  therefore,  been  determined  that  if  notice  be  given  by  the  com- 
pany within  the  prescribed  period,  it  places  the  landowner  in  the  po- 
sition of  a  vendor,  and  the  company  in  that  of  a  purchaser,  so  ifar  as 
to  give  the  former  a  right  to  force  on  the  latter.  But  it  is  said,  and 
it  may  possibly  be  so,  that  there  is  no  reciprocity.  The  company 
may  be  bound,  but  the  land  owner  firee.  I  think,  however,  that  we 
should  require  very  distinct  language  in  the  statute  to  establish  such  a 


352  COURT  OP  QUEEN'S  BENCH,  1862. 


The  Karqtiis  of  Salisbniy  o.  The  Great  Northern  Bailway  Companj, 

want  of  reciprocity ;  and  I  find  nothing  there  to  lead  to  such  a  view; 
I  think  that  when  a  notice  has  been  given  by  the  company,  they  are 
bound  to  take  the  land ;  and  I  see  nothing  to  prevent  the  obvious 
conclusion  that  this  is  a  reciprocal  transaction,  by  which  both  parties 
are  equally  bound.  Looking  to  the  various  sections  of  the  act  point- 
ed out  by  Mr.  Phipson,  it  is  quite  clear  that  the  legislature  considered 
that  there  was  a  purchase  when  the  notice  was  given ;  that  then  both 
parties  stand  to  each  other  in  the  relation  of  vendor  and  purchaser. 
The  authorities  also  seem  to  me  to  be  strongly  in  favor  of  this  view. 
Notwithstanding  some  expressions  of  Lord  Cottenham  in  the  last 
case,  Adams  v.  The  London  and  Blackball  Railway  Company,  the 
same  learned  judge  has  over  and  over  again  said,  that  after  notice  has 
been  given  the  parties  are  in  the  relation  of  vendor  and  purchaser. 
Then,  there  is  the  decision  referred  to  in  the  Court  of  Session  in 
Scotland,  in  which,  although  there  was  one  dissenting  judge,  Lord 
Moncreiff — than  whom  a  more  learned,  more  able,  or  more  discrimi- 
nating judge  never  sat  on  the  bench  —  agreed  with  the  Lord  Justice- 
Clerk,  and  gave  it  as  his  opinion  that  the  parties  stood  in  the  relation 
of  vendor  and  purchaser  when  once  the  notice  was  given,  and  that 
all  subsequent  proceedings  were  merely  for  the  purpose  of  completing 
the  title.  I  cannot  agree  \vith  the  reasoning  of  the  late  Vice- Chan- 
cellor of  England  in  Brockkbankv,  The  Whitehaven  Junction  Railway 
Company,  and  that  case  as  well  as  Kynnersley  v.  The  North  Stafford- 
shire Railway  Company,  must,  I  think,  now  be  considered  as  not  only 
shaken,  but  overturned,  by  other  decisions.  I  do  not  refer  to  the  case 
before  Vice- Chancellor  Turner,  because  the  injunction  has  been  since 
allowed  to  remain  until  further  discussion.  For  these  reasons,  I  am 
of  opinion  that  we  should  certify  that  the  defendants  had  a  right 
after  the  expiration  of  the  five  years  to  enter  upon  this  land. 

Patteson,  J.  The  question  put  to  us  is,  whether  the  defendants 
had  in  July  last  a  right  to  take  the  lands  described  in  their  notice. 
They  can  only  have  this  right  under  sect  85,  because,  except  in  the 
case  there  provided  for,  a  company  cannot  enter  on  lands  until  the 
compensation  has  been  determinea  and  actually  paid  to  the  parties, 
or  deposited  in  the  Bank  of  England.  That  section  enables  the  de- 
fendants to  enter  when  delay  might  be  very  injurious,  and  when  the 
landowner  does  not  consent.  It  is  conceded  that  all  the  steps  requir- 
ed by  that  section  have  been  taken  within  the  five  years,  except  the 
actual  entry  on  the  lands.  But  every  thing  necessary  to  enable  the 
company  to  enter  had  been  done.  It  they  had  actually  entered  there 
would  have  been  no  question ;  *or  if  the  owner  had  resisted  them,  they 
might  have  taken  advantage  of  sec.  91.  The  question  is,  whether,  not 
having  entered  before  the  lapse  of  the  five  years,  they  are  precluded 
fi-om  doing  so  now.  That  must  depend  on  the  construction  to  be 
put  on  sect  27  of  thq  special  act.  Now,  this  is  not  a  power  exercised 
by  the  company  for  the  compulsory  purchase  of  the  land ;  they  have 
done  all  that  before.  Even  if  we  did  not  agree  with  the  decisions  as 
to  the  notice  itself  being  a  binding  bargain,  there  is  a  great  deal  more 
which  has  been  done  here,  because  there  has  been  a  demand  of  the 


COURT   OP  QUEEN'S  BENCH,  1862.  353 

Tho  Karqnis  of  Salisbury  v.  The  Great  Northern  BaQway  Ck>mpa]i7. 

purchase-money  which  the  owner  is  willing  to  take,  and  a  claim  by 
him  of  600/.,  and  a  refusal  by  the  company  to  pay  that,  and  then  a 
reference  to  surveyors  to  ascertain  the  amount  to  be  paid,  and  a  de- 
posit of  that  sum  in  the  bank.  However,  I  agree  that  the  cases  do 
go  to  the  principle,  that  as  soon  as  the  companv  have  given  a  notice 
to  take  land  they  have  exercised  their  powers  of  compulsory  purchase, 
and  that  all  the  steps  which  they  afterwards  take  are  not  an  exercise 
of  the  powers  of  compulsory  purchase,  but  in  carrying  into  effect  that 
purchase.  This  is  put  very  pointedly  by  Lord  Cockburn  in  the  case 
cited  from  the  Scotch  court,  where  he  draws  a  distinction  between 
the  compulsory  powers  of  the  company  and  the  compulsory  powers 
of  the  act  The  powers  which  the  company  have  to  exercise  for  the 
purchase  of  land  have  been  exercised  when  they  give  the  notice. 
The  powers  of  the  act  to  carry  that  power  of  the  company  into  effect 
need  not  be  exercised  within  the  limited  period.  We  have  determin- 
ed ahready  in  Doe  d.  Armistead  v.  The  North  Staffordshire  Railway 
Company^  that  where  a  company  has  taken  possession  under  sect  85 
within  the  five  years,  they  may  continue  in  possession  afterwards, 
although  all  the  steps  for  completing  their  title  had  not  been  then 
taken.  The  argument  was  there  used  that  the  landowner  had  no 
means  of  getting  his  money,  but  the  court  said  he  might  initiate  pro- 
ceedings under  sect  68.  That  answer  applies  equally  to  the  present 
case. 

Coleridge,  J.  The  question  arises  on  the  proper  construction  to  be 
given  to  the  words  in  sect  27  of  the  special  act,  "  powers  of  the  com- 
pany for  the  compulsory  purchase  of  land."  It  seems  to  me  that 
there  is  a  distinction  to  be  taken  between  a  power  to  piirchase  ab 
initio^  and  the  steps  which  may  be  necessary  to  complete  the  purchase. 
In  a  large  sense  both  may  be  included  in  the  word  ^'  power,"  and  that 
may  serve  to  explain  why  the  plural,  "  powers,"  is  used.  The  power 
to  purchase  is  that  which  enables  me  to  take  land  from  a  person  who 
does  not  wish  me  to  have  it,  and  that  is  very  different  from  what  it 
may  be  necessary  for  me  to  do  afterwards  for  the  purpose  of  complet- 
ing my  title.  The  exercise  of  the  power  to  purchase  is  doing  any 
act  which  puts  it  into  my  power  to  take  land  against  the  will  of  ite 
owner,  and  this  must  be  considered  without  reference  to  time.  The 
question  whether  there  has  been  a  compulsory  purchase  might  as 
well  have  arisen  directly  after  the  special  act  was  passed.  If  it  stood 
alone  on  the  effect  of  the  notice  I  should  have  no  doubt  that  it  would 
be  sufficient  for  that  purpose.  The  notice,  it  is  said,  makes  the  com- 
pany quasi  piirchasers  and  the  landowner  a  qwisi  vendor ;  what  he 
does  afterwards  he  does  not  on  his  own,  but  on  another's  land.  It 
gives  the  company  the  right  to  complete  the  purchase,  and  it  gives 
him  the  right  to  compel  the  company  to  do  so.  If  he  gains  this 
right,  is  the  landowner  not  to  incur  some  corresponding  liability  ?  I 
quite  agree  that  if  the  legislature  had  pleased,  it  might  have  made 
this  a  one-sided  contract,  but  it  has  not  said  so  expressly,  nor  can  it 
be  inferred  from  any  of  the  words  used ;  and  I  cannot  think  that  any 
thing  so  unreasonable  is  to  be  presumed.    But  there  is  another  way 
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of  considering  this  case  in  which  it  seems  still  more  clear.  There 
are  certain  things  to  be  done  under  sect.  85,  and  all  of  these,  except 
the  actual  entry  on  the  lands,  have  been  done.  If  all  had  been  done, 
including  the  entry  within  the  five  years,  there  can  be  no  question 
but  that  the  title  of  the  company  would  have  been  complete.  If  the 
entry,  which  is  alone  wanting,  be  not  itself  a  power  ot  compulsoiy 
purchase,  then  you  are  taking  away  from  the  whole,  which  it  is  ad- 
mitted does  include  a  power  of  compulsory  purchase,  something 
which  is  not  a  compulsory  power.  It  follows,  therefore,  that  the 
compulsory  power  must  reside  in  that  which  remains. 

WiGHTMAN,  J.  The  only  question  is  whether  the  defendant  had  a 
right  to  enter  after  the  expiration  of  the  period  prescribed  by  the 
compulsory  clauses  of  the  act  It  seems  to  me  that  this  case  is  en- 
tirely governed  by  Doe  d.  Armistead  v.  The  North  Staffordshire  Rail' 
way  (hmpany.  It  is  admitted  by  Mr.  Shapter  that  the  proceedings 
for  the  purpose  of  taking  the  land  were  all  perfectly  regular  down  to 
the  taking  actual  possession,  which  has  not  been  done,  and  that  if 
that  had  been  done  on  the  last  day  all  would  have  been  quite  perfect, 
and  the  company  would  have  had  a  good  title.  Can  it  then  really 
make  any  difference  whether  the  taking  possession  has  or  has  not 
occurred  before  the  expiration  of  the  powers  ?  If  after  what  they  had 
done  the  defendants  had  a  right  to  enter  and  take  possession  it  is  not 
an  exercise  of  their  compulsory  powers  when  they  enter,  but  a  result 
of  the  previous  exercise  of  them.  They  had  done  all  necessary  to 
entitie  them  to  enter,  and  they  are  entitied  to  enter  after  the  expira- 
tion of  the  period. 

A  certificate  was  sent  in  accordance  with  this  judgmenL 


Regina,  on  the"  Prosecution  of  the   Poor    Law  Board,  v.  The 
Governors,  &c.  of  the  Poor  op  St.  James's.  Westminster.* 

Janiiarj24,  1852. 

Poor  Law  Boards   Order  of —  MandaTtms  —  Office  of  Chaplain — 
Tenure  of  Office  —  Construction  of  Rules  and  Reffulations. 

'    The  Poor  Law  Board  duly  made  aad  served  certain  rales  and  regulations  for  the  gOTem- 
:       ment  of  the  workhouse  of  a  parish.    Before  the  making  of  such  niles  and  regiUations,  the 
J       directors  of  the  poor  of  the  parish,  nnder  a  local  act,  had  appointed  a  chaplain  to  the  work- 
house for  the  term  of  one  year,  which  had  not  expired  when  snch  rules  were  made,  who  had 
entered  upon  the  dischai^  of  his  duties.    The  67th  article  of  the  rules  and  legnlations  gave 
the  directors  power,  when  necessary,  or  a  vacancy  should  occur,  to  appoint  certain  officers, 
the  chaplain  being  one.    The  68th'article  ordered  that  the  officers  so  appointed  to  or  hold- 
i"^  any  of  the  said  offices,  as  well  as  all  persons  ten^porarily  dischai]?ing  the  duties  of  snch 
offices,  shall  respectively  perform  such  duties  as  may  be  required  ofthem  by  the  rules  and 
,  regulations  of  the  Poor  Law  Board  in  force  at  the  time,  together  with  all  such  other  du- 
ties, &c.  as  the  directors  may  lawfully  require  them  to  perform :  provided  always,  that 
every  regulation  applying  to  any  officer  holding  his  office  under  this  order  shall  apply  to 

*^*^M^^™^^—*-^^'^*'  ■'  *■  ■-■■  ,  ■    n       ■      ■  .  -  -  n ' " 
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any  officer  of  the  like  denominatioii  appointed  bj  the  directors,  although  snch  officer  may  haye 
been  appointed  before  this  order  shaft  haye  come  into  force."  The  83d  article  provided 
that  "  cyery  officer  appointed  to  or  holding  any  office  under  this  order "  other  than  the 
medical  officer,  shooid  continne  to  hold  the  same  nntil  his  death  or  resignation,  or  remoral 
by  the  Poor  Law  Board,  or  he  were  proved  to  be  insane.  After  the  expiration  of  the  year 
for  which  the  chaplain  had  been  appointed,  the  guardians  refused  to  aUow  him  further  to 
discharge  his  duties :  — 

Heldy  upon  demurrer  to  the  return  to  a  mandamus  to  admit  the  chaplain  to  perform  his 
duties,  that  the  proviso  to  the  68th  article  did  not  apply  to  the  tenure  of  office  of  the  offi- 
cers mentioned  in  the  previous  part  of  the  artide,  and  therefore  that  the  83d  article  was 
not  a  regulation  within  the  meaning  of  that  proviso,  and  consequently  that  the  admission 
of  the  chaplain  could  not  be  dhforcoL 

Mandahus  to  the  governors  and  directors  of  ihe  poor  of  the  parish 
of  St  James,  Westminster. 

The  writ  recited  that  the  relief  of  the  poor  of  the  said  parish  was 
regulated  tinder  the  2  Qeo,  3  and  the  56  Oeo.  3,  and  that  governors 
and  directors  of  the  poor  of  the  said  parish  were  duly  nominated  and 
appointed  in  pursuance  of  the  first-mentioned  act  in  manner  therein 
mentioned,  and  had  from  time  to  time  been  duly  appointed  and  con- 
tinued according  to  the  provisions  thereof,  and  had  duly  accepted 
imch  office  of  governors  and  directors.;  that  on  the  17th  of  July,  1840, 
the  Poor  Law  Board,  imder  the  5  Will.  4,  for  the  amendment  of  the 
laws  relating  to  the  poor,  and  the  several  statutes  in  that  behalf  made 
and  provided,  duly  made  and  issued  a  certain  order  directed  to  the 
governors  and  directors  of  the  poor,  to  the  vestrymen,  and  church- 
wardens and  overseers  of  the  said  parish,  and  to  the  clerks  to  the 
justices  in  the  said  order  mentioned ;  by  which  order,  after  reciting 
that  it  was  expedient  that  rules  and  regulations  should  be  prescribed 
for  the  more  complete  government  and  guidance  of  the  said  govern- 
ors and  directors  of  the  poor  of  the  said  parish  (therein  designated 
directors,)  the^ovemment  of  the  workhouse  thereof,  and  the  appoint- 
ment of  the  officers  required  by  the  said  directors  for  the  due  admi- 
nistration of  relief  therein,  and  that  the  duties  of  such  officers  should 
be  defined,  the  said  Poor  Law  Board,  by  the  said  order,  in  pursuance 
of  the  powers  given  in  and  by  the  several  statutes  in  that  behalf 
made  and  provided,  ordered,  directed,  and  declared  with  respect  to  the 
said  parish,  that  on  and  after  the  1st  of  August,  1850,  the  rules,  orders, 
and  regulations  therein  contained  should  be  observed  and  become 
imperative  and  binding  on  the  parties  concerned ;  and  the  said  Poor 
Law  Board  did,  by  the  same  order,  declare  that  any  of  the  authorities 
thereby  conferred  on  the  said  parties  might  thenceforth  be  exercised 
by  them ;  and  the  same  Poor  Law  Board  did,  by  the  same  order, 
order,  direct,  and  declare,  amongst  other  things,  that,  subject  to  the 
rules  and  regulations  therein  contained,  the  guidance,  government, 
and  control  of  the  workhouse  and  of  the  officers,  servants,  assistants, 
and  paupers  within  such  workhouse  should  be  exercised  by  the  said 
directors ;  and  the  said  Poor  Law  Board  thereby  further  ordered  that 
the  said  directors  should,  whenever  it  might  be  requisite,  or  whenever 
a  vacancy  might  occur,  appoint  fit  persons  to  hold  the  offices  there- 
under mentioned,  and  to  perform  the  duties  respectively  assigned  to 
them,  namely  —  1.  Master  of  the  workhouse;  2.  matron  of  the 
workhouse;  3.  chaplain  of  the  said  workhouse;  4.  schoolmaster; 
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5.  schoolmistress;  6.  porter;  7.  medical  officer  of  the  workhoase; 
8.  nurse ;  and  also  such  assistants  and  servants  as  the  directors,  with 
the  consent  of  the  Poor  Law  Board,  might  deem  necessary  for  the  effi- 
cient performance  of  the  duties  of  any  of  the  said  officers ;  and  the 
said  Poor  Law  Board  did  thereby  further  order  that  the  officers  so 
appointed  to  or  holding  any  of  the  said  offices,  as  well  as  all  persons 
temporarily  discharging  the  duties  of  such  offices,  should  respectively 
perform  such  duties  as  might  be  required  of  them  by  the  rules  and 
regulations  of  the  Poor  Law  Board  in  for«e  at  the  time,  together 
with  all  such  other  duties  conformable  with  the  nature  of  their  re- 
spective offices,  as  th^  directors  might  lawfully  require  them  to  per- 
form :  provided  always,  that  every  regulation  applying  to  any  officer 
holding  his  office  under  the  said  order  should  apply  to  any  officer  of 
the  like  denomination  appointed  by  the  directors,  although  such  offi- 
cer might  have  been  appointed  before  the  said  order  should  have  come 
into  force ;  and  the  said  Poor  Law  Board  did  thereby  direct  the  mode 
of  appointment  of  such  officers  to  be  thereafter  made  as  therein  men- 
tioned, and  did  thereby  further  order,  amongst  other  things,  that  every 
officer  under  the  said  order  other  than  the  medical  officer  of  the  said 
workhouse,  should  continue  to  hold  the  same  until  he  should  die  or 
resign,  or  be  removed  by  the  Poor  Law  Board,  or  be  proved  to  be  in- 
sane to  the  satisfaction  of  the  Poor  Law  Board.  The  writ  then 
further  recited  another  order,  appointing  the  duties. of  the  chaplain; 
and  further  that,  in  pursuance  of  certain  rules,  orders,  and  regulations 
theretofore  made  by  the  governors  and  directors  of  the  poor  of  the 
said  parish,  in  pursuance  of  the  said  first-mentioned  act,  and  duly 
confirmed  by  the  major  part  of  the  vestrymen  of  the  said  parish  pre- 
sent at  a  vestry  meeting,  assembled  in  pursuance  of  the  said  first- 
mentioned  act,  and  remaining  in  force  at  the  time  of  the  appointment 
next  mentioned,  the  Rev.  W.  Wright,  D.  L.,  had  been  duly  appointed 
to  the  office  of  chaplain  of  the  workhouse  of  the  said  parish  of  St 
James,  within  the  liberty  of  Westminster,  in  the  county  of  Middle- 
sex, by  the  governors  and  directors  of  the  said  parish  before  the  said 
order  was  made  and  came  into  operation,  and  by  virtue  of  such  ap- 
pointment held  the  said  office  of  chaplain  of  the  said  workhouse,  and 
was  acting  as  such  chaplain  of  the  said  workhouse  and  discharging 
the  duties  thereof  before  and  at  the  respective  times  when  the  said 
order  was  made  and  came  into  force,  and  acted  as  such  chaplain  and 
performed  the  duties  thereof,  after  the  said  order  came  into  operation. 
That  after  the  making  of  the  said  order  and  after  the  expiration  of 
fourteen  days  from  the  sending  of  copies  thereof  as  aforesaid,  and 
after  the  said  order  had  come  into  operation  in  the  said  parish  and  no- 
tice thereof,  that  is  to  say,  on  the  15th  day  of  May,  1851,  and  on  divers 
other  days  and  times,  the  said  W.  Wright  being  then  alive,  and  able, 
ready,  and  willing  to  perform  the  duties  of  chaplain  of  the  said  work- 
house, so  specified  in  the  said  order  of  the  Poor  Law  Board,  and  not 
having  resigned  the  said  office  of  chaplain  of  the  said  workhouse,  and 
not  having  been  removed  therefrom  by  the  Poor  Law  Board,  and  not 
having  been  proved  to  be  insane  to  the  satisfaction  of  the  Poor  Law 
Board,  of  all  which  premises  the  said  governors  and  directors  had  notice ; 
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but,  disregarding  their  duty  in  that  behalf,  had  refused  to  admit  the  said 
W.  Wright  into  the  said  workhouse  of  the  said  parish,  to  perform  his 
duties  as  chaplain  thereof,  as  specified  in  the  said  order.  The  writ 
theri  commanded  the  said  governors  and  directors  of  the  poor  of  the 
said  parish  of  St.  James  to  admit  the  said  Rev.  W,  Wright,  D.  L.,  into 
the  workhouse  of  the  said  parish  of  St.  James,  to  perform  his  duties  as 
chaplain  thereof,  as  specified  in  the  order  of  the  said  Poor  Law  Board. 
Return,  that  the  within-mentioned  order  of  the  Poor  Law  Board 
is  composed  of  107  articles  and  of  eight  several  forms  in  the  said  arti- 
cles referred  to ;  and  that  between  the  93d  article  and  the  94th  article 
of  the  said  order  there  are  the  words  ^  duties  of  the  officers ; "  and 
that  the  94th  article  of  the  said  order  is  in  these  words :  '^  And  we  do 
hereby  define  and  specify  the  duties  of  the  several  officers  appointed 
to  or  holding  their  offices  under  this  order,  and  direct  the  execution 
thereof  to  be  as  follows."  And  the  95th,  96th,  97th,  98th,  99th, 
100th,  101st,  and  102d  articles  of  the  said  order  define  and  specify  the 
duties  of  the  several  officers  appointed  to  or  holding  their  offices  un- 
der the  said  order,  and  that  the  duties  of  the  said  chaplain  are  speci- 
fied and  defined  in  the  99th  article  of  the  said  order  in  the  words 
within  set  forth ;  and  that  between  the  82d  article  and  the  83d  article 
of  the  said  order  are  the  words,  ^  Continuance  in  office  and  suspen- 
sion of  officers,  supply  of  vacancies ; ''  and  that  the  83d  article  is  in 
these  words,  "  Eveiy  officer  appointed  to  or  holding  any  office  under 
this  order,  other  than  the  medical  officer  of  the  workhouse,  shall  con- 
tinue to  hold  the  same  until  he  die  or  resign,  or  be  removed  by  the 
Poor  Law  Board,  or  be  proved  to  be  insane  to  the  satisfaction  of  the 
Poor  Law  Board ;"  and  that  betWteen  the  66th  and  the  67th  articles 
of  the  said  order  the  words  "  Appointment  of  officers ; "  and  that  be- 
tween the  68th  and  the  69th  articles  of  the  said  order  are  the  words 
"  Mode  of  appointment ; "  and  that  the  68th  article  is  within  set  forth, 
and  orders  that  ^'  the  officers  so  appointed  to  or  holding  any  of  the 
said  offices,  as  well  as  persons  temporarily  discharging  the  duties  of 
such  offices,  shall  respectively  perform  such  duties  as  may  be  required 
of  them  by  the  rules  and  regulations  of  the  Poor  Law  Board  in  force 
at  the  time,  together  with  all  such  other  duties  conformable  with  the 
nature  of  their  respective  offices,  as  the  directors  may  lawfully  require 
them  to  perform.  Provided  always,  that  everv  regulation  applying  to 
any  officer  holding  his  office  under  this  order,  shall  apply  to  every 
officer  of  the  like  denomination  appointed  by  the  directors,  although 
such  officer  may  have  been  appointed  before  the  said  order  shall  have 
come  into  force."  And  that  the  said  Rev.  W.  Wright,  D.  L.,  in  the 
said  writ  mentioned,  was,  on  the  12th  of  April,  1850,  in  pursuance  of 
the  said  rules,  orders,  and  regulations  within  mentioned,  at  a.  meeting  of 
the  governors  and  directors  of  the  poor  of  the  said  parish  within  men- 
tioned, being  the  first  meeting  of  the  said  governors  and  directors 
after  Easter,  1850,  by  them  chosen  chaplain,  to  perform  the  duties  by 
the  said  rules,  orders,  and  regulations  prescribed  for  the  chaplain,  by 
the  said  rules,  orders,  and  regiilations  directed  to  be  annually  chosen  at  . 
Easter,  or  as  soon  after  as  the  said  governors  shall  meet,  thenceforward 
until  Easter,  1851,  or  as  soon  after  as  the  said  governors  shall  meet ;  and 
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that  the  said  W.  Wright  then  accepted  the  said  office  upon  the  terms 
aforesaid,  and  entered  upon  the  duties  thereof,  which  is  the  same  ap- 
pointtnent  of  the  said  W.  Wright  as  within  is  mentioned ;  and  that  the 
first  meeting  of  the  said  governors  and  directors  at  Easter,  1851,  took 
place  and  was  held  on  the  25th  of  April,  1851,  being  the  Friday  in 
Easter  week,  1851,  and  that  the  said  W.  Wright  was  not  then  and  at 
any  time  since  has  not  been  reappointed  such  chaplain  as  aforesaid, 
and  therefore  we  cannot  admit  the  said  Rev.  W.  Wright,  D.  L.,  into  the 
workhouse  of  the  said  parish  of  St  James,  within  the  liberty  of  West- 
minster, in  the  county  of  Middlesex,  to  perform  the  duties  as  chaplain 
thereof  as  specified  in  the  within-mentioned  order  of  the  said  Poor 
Law  Board,  and  allow  and  permit  him  to  perform  such  duties  as  by 
the  said  writ  we  are  commanded. 

Demurrer  and  joinder  in  demurrer.  The  points  on  the  part  of  the 
Poor  Law  Board  were  that  the  order  mentioned  in  the  writ  and  re- 
turn did  not  entitle  Dr.  Wright,  under  the  circumstances  set  forth,  to 
hold  the  office  of  chaplain  until  death  or  resignation,  or  removal  by, 
or  proof  of  insanity  to  the  satisfaction  of  the  Poor  Law  Board.  And 
further,  that  the  return  shows  that  Dr.  Wright  held  the  office  of  chap- 
lain under  the  said  order ;  and  further,  that  the  proviso  to  the  68th 
article  of  the  said  order  applies  only  to  the  duties  to  be  performed  by 
officers  of  the  workhouse  and  to  questions  touching  the  performance 
of  those  duties,  and  does  not  apply  to  the  tenure  of  office  of  such  offi- 
cers or  to  any  matters  or  questions  touching  such  tenure,  or  the  con- 
tinuance in  office  or  suspension  of  such  officers,  or  to  the  supply  of 
vacancies  in  such  offices.  The  defendants'  points  were,  that  the  writ 
was  insufficient  because  it  did  aot  show  that  Dr.  Wright  ever  held 
the  office  of  chaplain  under  the  said  order,  nor  that  Dr.  Wright  was 
qualified  to  fill  the  said  office  according  to  the  terms  of  the  said  order, 
nor  that  the  defendants  were  ever  required  by  or  on  behalf  of  the  Poor 
Law  Board  or  Dr.  Wright  to  admit,  nor  that  any  demand  was  ever 
made  by  or  on  behalf  of  the  Poor  Law  Board  or  Dr.  Wright  on  the 
defendants,  that  the  defendants  should  admit  him  into  the  said  work- 
house of  the  said  parish  to  perform  his  duties  as  chaplain  thereof,  as 
specified  in  the  said  order,  nor  that  any  requisition  or  demand  in  that 
behalf  by  the  Poor  Law  Board  or  Dr.  Wright  on  the  defendants  was 
ever  refused  by  the  defendants,  nor  that  the  said  order  or  so  much  of 
the  same  as  in  the  said  writ  was  set  forth  was,  on  the  day  of  the  teste 
of  the  said  writ  in  force  and  not  suspended,  altered,  varied,  or  rescind- 
ed, and  because  the  writ  did  not  show  on  the  face  of  it  any  legal 
obligation  to  perform  the  acts  commanded  by  the  said  writ 

Tomlinsonj  {Crompton  with  him,)  in  support  of  the  demurrer. 
When  the  order  in  question  was  made  Dr.  Wright  had  been  appoint- 
ed and  was  in  office ;  and  one  question  is,  whether  his  continuance 
was  at  the  pleasure  of  the  Poor  Law  Board.  The  second  question 
is,  whether,  supposing  that  to  be  so,  the  Poor  Law  Board  have  by  the 
order  efiectually  exercised  their  power.  The  whole  of  the  order  is  not 
set  out ;  but  under  the  71st  section  of  the  7  &  8  Vict  c.  101,  the  court 
is  now  required  to  take  judicial  notice  of  a  copy  printed  by  her  ma- 
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jesty's  printer.  It  will  be  convenient  to  discuss  this  second  question 
first,  as  an  adverse  decision  will  render  the  first  point  immaterial.  It 
is  said  that  the  proviso  to  the  68th  article  is  to  be  taken  as  a  limita- 
tion of  the  previous  part  of  that  article,  and  does  not  embody  the  83d 
article ;  and  if  this  be  so,  the  mandamus  cannot  be  sustained.  But 
that  is  not  so.  The  proviso  will  be  found  to  be  a  distinct  and  sub- 
stantive  enactment ;  and  if  so,  then  the  83d  article  is  made  to  apply 
to  officers  of  the  like  denomination  with  those  named  in  the  67  th 
article,  and  equally  to  their  appointments,  or  their  continuance  in 
office  after  the  order  came  into  operation.  The  question  could  hardly 
be  argued  upon  the  83d  article  without  calling  in  aid  the  68th  article, 
so  that  in  effect  it  is  narrowed  to  one  of  the  construction  of  the  68th 
article.  The  earlier  part  of  this  article  includes  all  the  cases  which 
can  arise  as  to  the  performance  of  official  duties,  and  the  proviso, 
therefore,  would  seem  to  be  unnecessary^  unless  a  larger  construction 
be  given  to  it  than  that  contended  for  on  the  other  side.  The  words 
'^  every  regulation "  in  the  proviso  import  all  the  regulations  in  the 
order  including  article  83.  Then,  as  to  the  power  of  the  Poor  Law 
Board  to  make  the  order.  The  same  point  arose  in  the  Si,  Gileses 
case^  and  the  court  there  held  tiiat  the  Poor  Law  Board  had  such 
power. 

[Patteson,  J.  Does  the  writ  here  state  that  Dr.  Wright  had  the 
consent  of  the  bishop  in  writing  as  required  by  the  76th  article  ?] 

It  states  that  he  was  duly  appointed.  Besides,  any  objection  that 
would  go  to  establish  a  disqualification  should  have  been  raised  by 
the  return. 

[Patteson,  J.  If  the  consent  in  writing  became  necessary  under 
the  order,  the  words  ^'  duly  appointed"  cannot  be  taken  to  include  the 
obtaining  of  the  required  consent. 

Erle,  J.  The  writ  should,  I  think,  be  amended  by  consent,  and 
the  fact  of  the  consent  in  writing,  if  it  existed,  stated. 

Athertany  contra,  consented  to  an  amendment  stating  the  fact  of 
the  consent  in  writing  of  the  bishop  to  Dr.  Wrighf  s  appointment  by 
the  directors.] 

Under  the  21st  and  46th  sections  of  the  4  &  5  Will.  4,  c.  76,  the 
Poor  Law  Board  has  power  to  determine  the  continuance  in  office  or 
dismissal  of  the  paid  officers,  employed  in  matters  relating  to  the  re- 
lief of  the  poor. 

[Lord  Campbell,  C.  J.  Here  it  is  sought  to  extend  the  continu- 
ance in  office  of  persons  appointed  before  the  order.] 

The  object  of  the  legislature  was  to  give  to  the  Poor  Law  Board 
the  amplest  powers  for  the  purposes  of  uniformity,  and  facilitating 
the  control  by  the  Poor  Law  Board.  It  would  be  somewhat  singu« 
iar,  that  as  to  officers  previously  appointed,  the  power  should  be  less 
extensive  than  as  to  those  appointed  subsequently.  The  Poor  Law 
Board  may  prevent  the  local  authorities  from  dismissing,  and  why 
not  also  from  refusing  to  continue  in  office  ?  Further,  tiie  point  ^ 
one  that  ought  to  be  raised  by  certiorari^  and  is  not  properly  open  to 
the  defendants  in  a  proceeding  by  mandamus. 

1  Not  reported. 
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[Lord  Campbell,  C.  J.  If  there  be  an  excess  of  authority,  the  Poor 
Law  Board  are  seeking  to  do  something  which  they  are  not  at  liberty 
to  do,  and  which  the  court  is  asked  to  sanction  by  enforcing  the 
order.] 

Their  seeking  to  carry  out  the  order,  if  objectionable,  certainly 
makes  a  distinction. 

Atherton,  {Eeane  with  him,)  contra.  First,  as  to  the  question  of 
construction.  It  is  conceded  that  the  83d  article  standing  alone  does 
not  establish  the  continuance  of  Dr.  Wright  in  his  office ;  and  about 
his  original  tenure  of  office  there  is  no  doubt  It  is  said,  that  the  pro- 
viso to  article  68,  is  a  distinct  substantive  enactment  The  question 
really  turns  upon  the  construction  of  the  word  <<  regulation."  The 
words  in  the  o8th  article  ^<  so  appointed,"  &c,  relate  to  the  previous 
article,  the  67th,  and  refer  to  persons  holding  office  under  the  order, 
and  the  proviso  refers  to  those  holding  office  under  the  order  but  ap- 
pointed before,  and  was  intended  to  compel  persons  appointed  before 
the  order  to  perform  the  duties  required  of  them  by  the  regulations 
of  the  Poor  Law  Board,  in  the  saune  manner  as  those  appointed  under 
the  order.  The  99th  article,  explaining  the  duties  of  the  chaplain, 
supports  this  construction.     (He  was  then  stopped.) 

Lord  Campbell,  C.  J.  Thi3  case  seems  to  me  too  clear  to  admit 
of  any  argument  It  is  admitted  that  article  83  by  itself  would  not 
be  sufficient,  and  that  article  68  must  of  necessity  be  looked  to.  Now, 
the  68th  article  provides,  that  <<  the  officers  so  appointed  to,  or  holding 
any  of  the  said  offices,  as  well  as  all  persons  temporarily  discharging 
the  duties  of  such  offices,  shall  respectively  perform  such  duties  as 
may  be  required  of  them  by  the  rules  and  regulations  of  the  Poor  Law 
Board  in  force  at  the  time,  together  with  all  such  their  duties  conform- 
able with  the  nature  of  their  respective  offices,  as  the  directors  may 
lawfully  require  them  to  perform."  Then  comes  the  proviso,  "  that 
every  regulation  applying  to  any  officer  holding  his  office  under  this 
order,  shall  apply  to  any  officer  of  the  like  denomination  appointed  by 
the  directors,  although  such  officer  may  have  been  appointed  before 
this  order  shall  have  come  into  force."  Now,  it  may  be  assumed  (al- 
though I  give  no  opinion  upon  the  point)  that  the  Poor  Law  Com- 
missioners have  authority  to  extend  the  tenure  of  the  office  from  a 
yearly  holding  to  the  term  of  the  party's  life.  Then,  it  becomes  neces- 
sary to  show  that  they  have  exercised  that  power.  It  seems  to  me 
that  by  article  68,  they  do  not  exercise  that  power,  but  all  that  they  do 
is  to  say  that  every  regulation  shall  apply  to  every  officer  of  the  like 
denomination  appointed  by  the  directors,  although  such  officer  may 
have  been  appointed  before  such  order  came  into  force."  That  is  as 
respects  regulation,  not  the  tenure  of  office.  There  are  regulations 
respecting  the  chaplain.  Then,  we  come  to  article  99,  by  which  his 
^uties  are  pointed  out  That  article  is  a  <<  regulation,"  and  contains 
the  rules  respecting  the  duties  of  chaplain.  What  the  Poor  Law  Com- 
missioners meant  by  that  was,  that  those  duties  shall  be  performed  by 
the  chaplain  hereafter,  although  the  office  were  held  under  a  prior  ap- 
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pointment,  and  not  that  the  person  holding  the  office  for  a  year  should 
for  the  future  hold  it  quamdiu  se  bene  gesserit.  Our  judgment)  there- 
fore, should,  I  think,  be  for  the  defendants. 

Patteson,  J.  The  66th  and  67th  articles  leave  no  doubt  in  the 
case.  The  67th  directs  that  the  directors  when  a  vacancy  shall  occur 
shall  appoint.  Then,  article  68th  says,  ^  that  the  officers  so  appointed 
to  or  holding  any  of  the  said  offices,  as  well  as  all  persons  temporarily 
discharging  the  duties  of  such  offices,  shall  respectively  perform  such 
duties  as  may  be  required  of  them  by  the  rules  and  regulations  in  force 
at  the  time,  together  with  all  such  other  duties  as  the  directors  may 
lawfully  require  them  to  perform.  The  regulations  meant  are  clearly 
those  respecting  the  performance  of  the  duties  of  the  office.  Now, 
if  the  article  had  stopped  there,  it  would  not  have  applied  to  persons 
who  had  been  appointed  before  that  time.  Then,  in  order  to  bring 
within  it  officers  holding  office  before,  the  proviso  is  added,  which 
says,  that  ^  every  regulation  applying  to  any  officer  holding  his  office 
under  this  order  shall  apply  to  any  officer  of  the  like  denomination 
appointed  by  the  directors,  although  such  officer  may  have  been  ap- 
pointed before  this  order  siiall  have  come  into  force."  Now,  the  word 
^  regulation "  there  must  have  the  same  sense  as  the  word  '^  regula- 
tions "  in  the  previous  part  of  the  article,  and  if  so,  it  cannot  be  said 
to  have  any  relation  to  the  tenure  of  office. 

Erle,  J.  The  enacting  clause  of  article  68  seems  to  me  to  contain 
regulations  in  respect  of  duties  to  be  performed  by  certain  officers, 
and  relates  to  those  appointed  under  this  order  in  purs.uance  of  article 
67,  or  to  those  holding  offices,  by  which  I  understand  holding  offices 
under  this  order,  or  to  persons  temporarily  discharging  the  duties  of 
the  said  offices.  Article  68,  then,  in  its  enacting  part,  is  a  regulation 
as  to  the  duties  of  officers  so  called  upon  to  do  the  duties  of  the 
office ;  and  then  comes  the  proviso  by  which  another  class  of  officers 
is  brought  within  the  regulations  as  to  the  discharge  of  their  duties, 
namely,  those  not  appointed  under  or  holding  office  under  this  order, 
or  temporarily  discharging  the  duties  of  such  office ;  but  officers  ap- 
pointed before  the  order  in  question  was  made.  It  seems  to  me, 
therefore,  that  the  regulations  stated  in  the  proviso  is  confined  to 
official  duties.  Judgment  for  the  defendants. 

• 
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Reqina  V.  The  Churchwardens  and  Overseers  op  St.  Mary, 

Castlegate.^ 

January  21,  1852. 

Settlement  by  Estate  —  Room  in  Hospital  —  Occupation  by  Recipient 

of  Charily. 

A  person  put  into  possession  of  and  residing  in  one  room  of  a  hospital  founded  by  charitable 
bequest,  and  under  the  management  of  trustees,  and  onbr  liaole,  under  the  rules  esta- 
blished bv  the  trustees,  to  be  deprived  of  the  benefits  of  the  hospital  for  misconduct  or 
absence,  does  not  thereby  acquire  an  estate  conferring  a  settlement 

This  was  aji  appeal  against  an  order  for  the  removal  of  Sosanna 
Powell,  widow,  from  the  parish  of  St  Mary  Bishophill  the  Elder  to 
the  parish  of  St.  Mary,  Castlegate,  in  the  city  of  York. 

Notice  of  the  said  appeal  having  been  given,  the  said  parties  ap- 
pellants and  respondents,  by  mutual  consent  and  by  order  of  the 
Honorable  Mr.  Justice  Coleridge,  stated  for  the  decision  of  this  court, 
under  12  &  13  Vict.  c.  45,  the  following  case. 

In  the  year  1655,  Ann  Middleton,  by  her  will,  dated  the  24th  of 
August  in  that  year,  gave  "  unto  the  lord  mayor,  aldermen,  and  com- 
monalty of  the  city  of  York  and  their  successors  2000/.  to  the  intent 
and  purpose  that  they  shall  therewith  erect  and  build  an  hospital  con- 
venient for  twenty  poor  widows  to  dwell  in  that  have  been  freemen's 
wives,  and  to  have  41,  a-piece  yearly  to  them  paid  quarterly,  during 
their  respective  natural  lives,  and  to  be  paid  by  the  said  lord  mayor 
and  aldermen  and  commonalty,  with  the  privity  and  consent  of  my 
executors  during  their  lives,  and  after  their  death  and  the  longest 
liver  of  them,  then  the  said  widows  to  be  from  time  to  time  placed  when 
any  of  them  shall  happen  to  die,  by  the  said  lord  mayor  and  alder- 
men  and  commonalty  and  their  su lessors ;  and  my  mind  and  wiU  is, 
that  the  said  lord  mayor,  aldermen,  and  commonalty  shall  erect  and 
build  the  said  hospital  within  the  city  of  York,  and  shall  purchase 
lands  of  inheritance  for  securing  the  yearly  payment  of  the  said  4i 
a-piece  to  twenty  poor  freemen's  widows  forever ;  the  said  hospital 
to  be  built  and  lands  purchased  for  the  purposes  aforesaid  with  the 
privity  and  approbation  of  my  executors ;  and  my  mind  and  will  is, 
that  all  the  aforesaid  several  sums  of  money  so  by  me  given  and  be- 
queathed as  aforesaid  shall  be  paid  and  satisfied  out  of  the  debts 
only,  owing  to  me  at  the  time  of  my  death."  The  testatrix  died  in 
1658,  and  the  corporation  of  the  said  city  of  York  received  the  said 
sum  of  2000/.,  and  with  part  of  that  sum  they  shortly  afterwards 
built  an  hospital  in  Shildergate  in  the  respondent  parish,  for  the  resi- 
dence of  twenty  freemen's  widows,  as  directed  by  the  said  will.  It 
was  built  partly  on  land  which  the  corporation  purchased  in  fee- 
simple  for  the  purpose,  and  partly  on  lands  taken  on  lease  for  years 
from  the  vicars  choral  of  York.  The  hospital  was  rebuilt  in  1828  on 
and  now  stands  wholly  on  the  said  freehold  part  of  the  said  land.    It 

***  ■'  ■»!■  I-  ■       ~    -'  ■■■■■  -  --- f >. 
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does  not  appear  that  lands  were  puchased  with  the  residue  of  the 
2000Z.,  but  the  same  were  invested  in  a  bond  of  the  said  corporation 
payable  with  interest,  and  out  of  that  interest  and  the  dividends  of 
two  subsequent  investments  in  the  public  funds,  and  from  the  rent 
(7/.  a  year)  arising  from  some  of  the  land  aforesaid  adjoining  to  the 
said  hospital,  let  to  a  third  party,  the  sum  of  81.  is  now  paid  annually 
to  each  of  the  said  twenty  widows.  Each  of  the  said  twenty  widows 
occupies  one  room  in  the  said  hospital  and  of  which  she  has  the 
key. 

Shortly  after  the  Municipal  Reform  Act,  5  &  6  Will.  4,  c.  76,  the 
management  of  this  trust  was  placed  in  the  hands  of  the  ^<  York 
Charity  Trustees,"  who  now  fill  up  the  vacancies  in  the  said  hospital 
as  they  occur,  and  they  have  established  general  rules  and  regulations 
which  each  widow  when  elected,  and  before  she  is  permitted  to  take 
possession  of  her  room,  is  required  to  sign.  By  these  rules  the  wi- 
dows were  liable  to  be  deprived  of  the  benefits  of  the  hospital  for 
misconduct  or  for  absence  for  more  than  a  week.  The  hospital  is  not 
assessed  to  nor  does  it  pay  poor-rates. 

Susanna  Powell,  the  pauper,  was  on  the  11th  of  February,  1847, 
appointed  to  a  vacancy  in  the  said  hospital.  She  signed  the  rules ; 
she  was  put  into  possessioa  of  her  room,  and  the  key  of  it  delivered  to 
ber ;  and  in  April,  1847,  she  went  to  reside  and  sleep,  and  she  has 
continued  to  reside  and  sleep,  in  the  said  room  in  the  respondent 
parish  ever  since,  and  still  resides  and  sleeps  in  it  But  becoming 
chargeable  to  the  said  parish  of  St  Mary  Bishophill  the  Elder  in  Sep- 
tember, 1851,  the  respondents  obtained  the  order  aforesaid  for  her 
removal 

The  question  submitted  to  the  court  for  their  decision  was,  whe- 
ther the  said  Susanna  Powell,  by  her  being  put  into  possession  of  the 
room  in  Dame  Middleton's  Hospital  and  occupying  and  residing  and 
sleeping  in  the  same  for  the  time  and  in  the  manner  aforesaid,  gained 
a  settlement  in  the  parish  of  St  Mary  Bishophill  the  Elder,  in  which 
the  said  hospital  is  situate,  or  was  irremovable  therefrom.  If  she  did 
gain  a  settlement,  or  if  she  was  irremovable,  then  the  said  order  of 
removal  was  to  be  quashed ;  if  not,  it  was  to  be  confirmed. 

BlisSj  {Price  with  him,)  for  the  respondents.  The  pauper  in  this 
case  gained  no  settlement  in  the  respondents'  parish.  She  had  nei- 
ther a  legal  nor  an  equitable  estate  in  the  room  occupied  by  her  in 
the  hospital.  The  two  leading  cases  on  this  question  are  The  King 
V.  Thrtiscross^  1  Ad.  &  E.  126;  s.  c.  3  Law  J.  B«p.  (n.  s.)  M.  C.  83, 
and  The  King  v.  Berkswell^  1  B.  &  C.  542 ;  it  cannot  be  said  that 
either  is  an  authority  to  show  that  the  pauper  had  any  estate,  al- 
though the  decision  in  the  former  goes  an  extreme  length.  Here  the 
legal  estate  is  in  the  mayor  and  corporation  of  York,  and  the  occu- 
pation by  the  pauper  merely  as  the  object  of  the  charity  cannot  have 
the  effect  of  conferring  upon  her  an  equitable  estate.  If  there  were 
any  right  of  that  kind  conferred  there  would  also  be  a  remedy  for  the 
party  in  equity,  and  that  is  not  so.  If  there  were  any  cause  of  com- 
plaint as  respects  the  charity,  the  Attorney-General  would  be  the  per- 
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8on  to  take  proceedings,  and  there  would  be  no  necessity  for  any 
other  party  even  as  relator.  The  Attorney-  General  v.  Locke j  3  Atk, 
164,  and  The  King  v.  Hagworthingham^  1  B.  &  C.  634.  (He  was 
then  stopped.) 

Hugh  Hillj  {Archbold  with  him,)  contra.  The  proceeding  by  the 
Attorney-General  in  equity  is  by  information,  and  not  by  bilL  The 
case  of  The  King  v.  Holm  East  waver  Quarter^  16  East,  127,  points 
out  the  principle  upon  which  this  kind  of  settlement  rests,  namely, 
"  that  a  man  shall  not  be  removed  from  his  own  while  his  trustee 
permits  him  to  occupy  it,  and  from  which  nobody  else  has  a  right  to 
remove  him."  Tlie  King  v.  The  Inhabitants  of  UwerseyAe'Moor^  15 
Ibid.  356,  is  a  strong  authority  to  show  that  there  was  such  an  estate 
in  the  pauper  as  conferred  a  settlement. 

[Patteson,  J.  In  that  case  tiiere  was  considered  to  be  a  kind  of 
demise  for  life.] 

In  The  King  v.  Thruscrost^  Patteson,  J.,  says,  ^  It  is  true  that  the 

f>auper  had  no  legal  or  equitable  right.  That  is,  however,  not  abso- 
utely  necessary  according  to  The  King  v.  Holm  East  Waver  Quarter.^ 
The  pauper  here  had  a  clear  equitable  right  to  remain  in  occupation 
for  her  life,  subject  only  to  removal  for  misconduct  or  absence. 

Lord  Campbell,  C.  J.  The  alleged  ground  of  settlement  in  this 
case  entirely  fails.  A  settlement  by  estate  is  acquired  by  reason  of  a 
irson  not  being  removable  from  his  own  property ;  but  it  must  be 
ds  own  properly  in  the  sense  of  his  having  some  estate  in  it  In  the 
case  of  copyhold  property,  which,  as  the  question  was  decided  in  The 
King  V.  TTirtiscrosSj  might  be  thought  t9  be  an  exception,  there  is  that 
kind  of  possession  which  might  be  considered  tantamount  to  an 
estate.  Jbut,  with  this  exception,  it  has  always  been  held  that  there 
must  be  either  a  legal  or  an  equitable  estate,  and  here  clearly  there  is 
neither.  If  an  equitable  estate  existed  thete  would  also  be  the  right 
to  file  a  bill  in  equity  in  respect  of  it,  and  it  is  dear  that  an  inmate 
of  this  hospital  could  not  file  a  bill  in  his  own  name.  The  only  mode 
of  proceeding  would  be  an  information  by  the  attorney-general  for 
an  abuse  of  the  trust 

Patteson,  J.  I  am  of  the  same  opinion.  It  would  be  strange  if 
this  were  an  equitable  estate,  and  no  instance  to  be  found  of  a  pro- 
ceeding in  equity  by  a  person  in  the  situation  of  the  pauper,  or  a 
case  at  all  like  this  in  which  a  claim  by  any  such  person  had  been 
made. 

Coleridge,  J.,  concurred. 

•  Order  of  removal  confirmed,  unlh  costs. 
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In  re  Clee  and  Osborne.^ 

January  31,  1852. 

Jurisdiction  of  Court —  Ordering  Justices  to  act  under  11  Sf  12  VicU 

c.  44,  s,  5  -^Altering  Conviction* 

The  statute  1 1  &  13  Vict,  c  44,  s.  5,  which  prescribes  that  if  a  justice  shall  refuse  to  do  any  act 
relating  to  his  office,  he  may  be  directed  by  rule  of  court  to  do  it,  does  not  authorize  the 
court  to  order  justices  to  draw  up  one  joint  conviction  instead  of  two  separate  convictions 
against  each  of  two  persons  against  whom  a  joint  information  has  been  laid,  and  heard  and 
determined  before  the  justices. 

This  was  an  application  on  behalf  of  Clee  and  Osborne,  parties 
convicted  by  separate  convictions,  calling  upon  the  two  convicting 
justices  and  the  informer  to  show  cause  why  the  justices  should  not 
draw  up  a  joint  conviction  in  accordance  with  the  information,  sum- 
mons, and  hearing  and  adjudication,  and  why  they  should  not  cancel 
the  two  separate  convictions ;  or  why  a  certiorari  should  not  issue  to 
bring  up  the  separate  convictions  for  the  purpose  of  quashing  them. 

It  appeared  by  the  affidavits  that  an  information  had  been  laid 
against  Clee  and  Osborne  for  using  dogs  on  a  Sunday  for  killing  game 
contrary  to  the  statute  1  &  2  Will.  4,  c  32,  s.  3,  There  were  a  joint 
summons  and  a  joint  hearing.  The  magistrates  convicted  one  of 
them  in  the  penalty  of  5^  with  135.  6c2.  for  costs ;  the  other  in  that 
of  IO5.  with  a  like  sum  for  costs.  After  the  adjudication  against  the 
parties,  their  attorney  applied  to  the  justices  to  draw  up  and  file  with 
the  clerk  of  the  peace  one  joint  conviction  against  the  two.  The 
justices  refused  to  do  so,  but  stated  that  a  separate  conviction  against 
each  of  them  would  be  filed,  which  was  accordingly  done.  No  notice 
of  this  application  had  been  given  to  the  magistrates,  and  therefore 
that  part  of  the  motion  that  prayed  for  a  certiorari  x^ould  not  be  sus- 
tained. 

Worllege^  in  support  of  the  motion.  There  ought  to  have  been  one 
joint  conviction  for  a  single  penalty,  not  two  separate  convictions  for 
separate  penalties.  The  King  y.  Bleasdale,  4  Term  Rep.  809,  and 
Crepps  V.  Burden^  Cowp.  640. 

[Erle,  J.  What  authority  has  this  Court  to  order  the  justices  to 
alter  their  convictions  ?] 

The  statute  11  &  12  Vict.  c.  44,  s.  5,  provides  that  if  a  justice  shall 
refuse  to  do  any  act  relating  to  his  office,  it  shall  be  lawful  for  the 
party  to  apply  to  the  Court  of  Queen's  Bench  for  a  rule  calling  upon 
the  justice  to  do  the  act.  Here  there  was  a  joint  offence,  and  the 
magistrates  have  refused  to  draw  up  a  joint  conviction.  They  have, 
therefore,  omitted  to  do  what  they  ought  to  have  done. 

Erle,  J.  This  application  does  not  come  within  the  provisions 
of  the  11  &  12  Vict.  c.  44,  s.  5.     That  section  was  inserted  to  meet 
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the  case  of  magistrates  who  were  unwilling  to  act  for  fear  of  incurring 
liability  to  an  action  of  trespass.  It  therefore  enacts  that  they  may 
be  directed  by  a  rule  of  this  court  to  do  the  act  required,  and  liiat  in 
obeying  the  rule  they  are  to  be  protected.  But  it  does  not  apply  to 
a  case  where  the  justices  have  not  held  their  hands,  but  have  acted 
and  done  what  they  believed  their  duty,  but  the  applicant  contends 
that  they  have  taken  a  wrong  course. 

Rule  refused. 


COUNTY  COUBT  APPEAL. 

MORVILLE   V.   Th£    GrEAT    NORTHERN    RaILWAT    CoMPANT.^ 

May  10, 1852. 

Carriers  Actj  HGeo.  4  4*  1  WiH  4,  c.  68  — ^  Railway  Company — Limits 

oHon  of  Liability. 

The  plaintiff  delivered  a  horse  to  the  defendants  (a  railway  companj)  to  be  carried  by  them, 
bat,  npon  his  doing  so,  he  was  re^qnired  by  them  to,  and  did  sign  a  tidcet,  which  contained 
the  following  words: —  "  This  ticket  is  issned  subject  to  the  owner  nndertaking  to  bear 
all  the  risk  of  injary  by  conveyance  and  other  contingencies :  the  company  wm  not  be 
responsible  for  any  daniage,  however  caused,  to  horses,"  &c. :  — 

Edd^  that  this  amounted  to  a  '*  special  contract "  within  the  6th  section  of  the  Carriers  Act, 
and  that  the  company  were  thereby  exempted  from  all  liability  for  any  damage  that 
might  be  occasioned  to  the  horse. 

This  was  an  appeal  from  the  County  Court  of  Yorkshire,  holden 
at  Pontefract.  The  action  was  brought  to  recover  damages  for  in- 
jury done  to  a  horse  of  the  plaintiif  by  the  negb'gence  of  the  defend- 
ants. The  plaintifF  brought  the  horse  to  the  Hincstead  station  of  the 
Great  Northern  Railway  Company,  and  it  was  there  placed  in  a 
horse-box  for  the  purpose  of  being  conveyed  to  Wakefield ;  the  plain- 
tiff then  went  into  the  company's  office,  paid  the  charge  demanded  for 
the  carriage  of  the  horse,  and  signed,  in  a  book  kept  by  the  clerk  at  the 
station,  a  memorandum  or  ticket,  (of  which  he  received  a  duplicate,) 
which  contained  the  following  words :  — 

<<  This  ticket  is  issued  subject  to  the  owner  undertaking  to  bear  all 
the  risk  of  injury  by  conveyance  and  other  contingencies ;  and  the 
owner  is  required  to  see  to  the  efficiency  of  the  carriage  before  he 
allows  his  horses  or  live  stock  to  be  placed  therein.  The  charge  be- 
ing for  the  use  of  the  railway  carriages  and  locomotive  power  only, 

^  16  Jur.  528.    Coram  Colssxdge,  J.,  and  Eble,  J. 
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the  company  will  not  be  responsible  for  any  alleged  defects  in  their 
carriages  or  trucks,  unless  complaint  be  made  at  the  time  of  booking, 
or  before  the  same  leave  the  station ;  nor  for  any  damage,  however 
caused,  to  horses,  cattle,  or  live  stock  of  any  description  travelling 
upon  their  railway  or  in  their  vehicles. 

^<  I  have  examined  the  carriages,  and  am  satisfied  with  their  suffi- 
ciency and  safety. 

(Signed)  ^'John  Morville, 

"  Owner,  or  on  the  owner's  behalf." 

A  concussion  took  place  on  the  line,  whereby  the  injury  in  ques- 
tion was  occasioned.  The  judge  decided  in  favor  of  the  plaintiff, 
and  assessed  the  damages  at  21/. 

Phipson^  for  the  appellants.  The  mere  statement  of  the  contents 
of  the  ticket  issued  by  the  company  to  the  plaintiff  shows  that  they 
are  tiot  liable  in  this  action.  The  words  are,  *'  This  ticket  is  issued 
subject  to  the  owner  undertaking  to  bear  aU  the  risk  of  injury  by 

conveyance  and  other  contingencies ; the  company  will  not  be 

responsible  for  any  damage,  however  caused,  to  horses,"  &c  It  is 
said,  however,  on  the  other  side,  that  this  is  a  mere  notice,  and  not  a 
contract ;  but,  in  fact,  the  statement  by  the  owner  of  the  horse,  that 
he  had  examined  the  carriages,  is  the  only  part  of  the  ticket  which 
does  not  amount  to  a  contract  The  fallacy  of  the  judge  of  the 
county  court  consisted  in  his  assuming  that  the  railway  company 
were  common-law  carriers  of  cattle,  and  that  there  was  therefore  a 
common-law  liability.  It  is  true,  the  case  finds  that  they  were  com- 
mon-carriers ;  but  there  is  nothing  to  show  that  they  were  so,  except 
in  respect  of  what  they  undertook  to  carry,  or  that  they  were  so  inde- 
pendently of  express  contract  A  common-carrier  is  liable  only  ac- 
cording to  his  public  profession.  A  railway  company  falls  under  the 
same  law,  and  is  not  bound  to  carry  horses  at  all ;  neither  does  any 
liability  arise  from  the  mere  receipt  of  them.  In  Johnson  v.  The  Mior 
land  Railway  Company^  4  Exch.  367,  Parke,  B.,  lays  down  the  true 
rule :  —  "A  person  may  profess  to  carry  a  particular  description  of 
goods  only ;  for  instance,  cattle  or  dry  goods,  in  which  case  he  would 
not  be  compelled  to  carry  any  other  kind  of  goods."  And  again, 
^It  was  contended,  that  though  at  common  law  a  person  is  only 
obliged  to  carry  according  to  his  public  profession,  yet,  under  the  sta- 
tute, if  the  company  choose  to  become  carriers  at  an,  they  are  bound 
to  carry  every  description  of  goods  not  dangerous,  and  along  the 
whole  line.  That  proposition  is  not  made  out"  In  the  case  of  Chip- 
pendaleYyThe  Lancashire  and  Yorkshire  Railway  Company j  15  Jur. 
1106 ;  8.  c.  7  Eng.  Rep.  395,  Erie,  J.,  referring  to  a  ticket  like  this  says, 
^It  is  quite  reasonable  that  the  company  should  absolve  them- 
selves from  the  risk  of  carrying  live  animals,  because  it  is  impos- 
sible to  calculate  the  risks  of  the  conveyance  of  animals  not  domes- 
ticated." 

[Coleridge,  J.  If  they  undertake  to  carry  horses,  it  must  mean 
as  common-carriers.    If  the  fact  found  in  this  case,  that  they  are 
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common-carriers,  does  not  mean  of  horses,  it  is  nihil  ad  rem,  as  this  is 
a  question  of  carrying  horses.] 

The  finding  means  that  they  are  common-carriers  of  persons  and 
goods.  The  plaintiff  had  to  show  liability  on  the  part  of  the  com- 
pany ;  but  he  produced  only  the  ticket,  and  then  said  that  was  a 
restriction  of  a  greater  liability ;  he  did  not  show  that  they  professed 
to  carry  horses,  except  upon  the  terms  of  the  ticket,  which  did  not 
limit,  but  was  itself  the  contract.  But  supposing  the  company  to  be 
common  carriers  of  horses,  then  this  was  a  special  contract  within 
the  6th  section  of  the  11  Geo.  4  &  1  Will  4,  c.  68.  The  important 
sections  are  the  4th  and  the  6th.^  This  act  was  directed  against  the 
abuse  of  public  notices  which  were  sought  to  be  engrafted  upon  con- 
tracts ;  and  the  4th  section  only  denies  the  efficacy  of  such  notices, 
but  at  the  same  time  the  6th  expressly  reserves  the  right  to  make  a 
special  contract ;  or  rather,  (so  as  not  to  assume  the  question  in  this 
case,)  if  a  carrier  says,  *^  I  undertake  to  carry  on  certain  terms,"  and 
the  customer  assents,  that  is  a  case  reserved  by  the  act  The  county 
court  judge  overruled  Austin  v.  The  Manchester^  Sheffield^  and  Lin* 
eolnshire  Railway  Company,  15  Jur.  670;  s.  c.  5  Eng.  Rep.  329. 
The  ticket  there  was  precisely  the  same  as  here.  Patteson,  J.,  in 
that  case  said,  <<  This,  being  an  action  on  the  case,  must  be  brought 
either  in  respect  of  a  special  contract  or  in  respect  of  the  defendants' 
liability  at  common  law  as  carriers ;  here  a  special  contract  was 
proved." 

[Erle,  J.,  referred  to  a  case  in  the  Common  Pleas,  decided  a  few 
days  ago ;  and  Cowling  mentioned  a  similar  case  in  the  Exchequer, 
decided  on  the  same  day.*] 

In  this  case  it  is  expressly  found  that  there  was  not  any  misfeasance 


^11  Geo.  4  &  1  Will.  4,  c.  68. — Sect  4.  "  Provided  always,  that  from  and  after  the 
Ist  day  of  September  now  next  ensuinff,  no  pablic  notice  or  declaration  heretofore 
made  or  hereafter  to  be  made,  shall  be  deemed  or  construed  to  limit,  or  in  anywise 
affect,  the  liability  at  common  law  of  any  such  mail  contractors,  stage-coach  proprie- 
tors, or  other  public  common-carriers  as  aforesaid,  for  or  in  respect  of  any  articles  or 
goods  to  be  carried  and  conveyed  by  them,  but  that  all  and  every  such  mail  con- 
tractors, stage-coach  proprietors,  and  other  common-carriers  as  aforesaid,  shall,  from 
and  after  the  Ist  day  of  September,  be  liable,  as  at  the  common  law,  to  answer  for  the 
loss  or  any  injury  to  any  articles  and  goods  in  respect  whereof  they  may  not  be  enti- 
tled to  the  benefit  of  this  ac^  any  public  notice  or  aeclaration  by  them  made  and  given 
contrary  thereto,  or  in  anywise  Umitin^  such  liability,  notwithstanding." 

Sect  6.  **  Provided  always,  that  noSiing  in  this  act  contained,  snail  extend,  or  be 
construed  to  annul,  or  in  anywise  affect  any  special  contract  between  any  such  m^ 
contractor,  stage-coach  propnetor,  or  conmK>n-camer,  or  any  other  parties,  for  the 
conveyance  of  goods  and  merchandises." 

'  The  case  in  ti^  Common  Pleas  is  Austin  and  (xnather  v.  The  Manchester,  Sheffield, 
and  JUncolnahire  Railway  Company,  in  which  the  declaration  alleged  a  delivery  of 
horses  to  the  company  to  be  carried  by  them  on  the  usual  terms,  except  so  &r  as  they 
were  qualified  by  a  ticket,  which  it  set  out,  and  which  was  in  the  same  terms  as  ia 
thci  above  case.  .  The  court  held  that  the  company  were  thereby  exempt  from  liability, 
even  for  gross  negliffence,  and  that  no  cause  of  action  was  disclosed  on  the  declaration. 
The  case  in  the  Exchequer  is  Carr  v.  The  Yorkshire  and  Lancashire  RaUway  Com* 
JMxny,  and  is  to  the  same  effect  Both  of  these  cases  were  decided  on  the  8Ui  May 
last 
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OT  gross  negligence ;  but  even  if  there  had  been,  then,  according  to 
those  two  late  cases,  the  company  would  not  have  been  liable  under 
such  a  contract. 


Cowlings  for  the  respondent.  Although  this  is  a  special  contract 
for  some  purposes,  it  is  not  one  within  sect  6  of  the  Carriers  Act,  but 
it  is  a  notice  within  sect  4.  The  case,  finding  that  the  company  are 
common-carriers,  means  of  every  thing,  or  certainly  of  horses.  They 
might,  it  is  true,  restrict  their  carrying  trade,  but  here  they  receive 
the  horses  to  carry.  At  common  law,  carriers  were  insurers,  except 
as  against  the  act  of  God  and  of  the  queen's  enemies.  In  the  course 
of  time,  carriers  could  limit  their  liability  to  a  great  extent  by  noticesy 
but  it  was  necessary  to  bring  home  knowledge  thereof  to  the  cus- 
tomer, and  if  a  person  with  such  knowledge  brought  goods  to  the  car- 
rier, it  was  assumed  that  he  delivered  them  on,  and  assented  to  the 
terms,  of  the  notice.  The  notice  thus  raised  a  special  contract.  In 
Wyld  V.  Pickford,  8  M.  &  W.  443,  Parke,  B.,  said,  «  We  agree  that 
if  the  notice  furnishes  a  defence,  it  must  be  either  upon  the  ground 
of  fraud,  or  of  a  limitation  of  liability  by  contract"  The  4th  section 
of  the  Carriers  Act,  which  says  that  no  public  notice  shall  affect  the 
liability  of  a  carrier,  cannot  mean  to  put  an  end  only  to  notices  in  their 
literal  sense,  as  notices  alone  were  ojf  no  use  unless  there  were  know- 
ledge, and  deliver  of  goods  with  assent.  By  the  6th  section,  which 
says  that  nothing  in  the  act  is  to  affect  a  special  contract,  the  legis- 
lature must  have  intended  something  more  than  notice,  knowledge, 
and  assent  The  words  are  <^  special  contract,"  that  is,  not  a  con- 
tract made  with  all  the  world,  which  is  merely  the  notice,  but  a  spe- 
cial contract  made  in  the  particular  case,  and  on  good  consideration. 
But  this  is  a  contract  made  generally  with  the  public 

[Coleridge,  J.  How  do  we  know  that?  But  assuming  it  to  be 
so,  how  does  that  make  it  less  a  special  contract  ?  If  I  let  twenty 
bouses  to  twenty  persons,  it  is  a  special  contract  with  each.] 

But  here  the  company  carry  on  a  general  trade.  In  this  case  there 
was  no  consideration  for  the  contract  In  Austin  v.  Hie  Manchester^ 
Sheffieldj  and  Lincolnshire  Railway  Company^  and  in  Chippendale  v^ 
T%e  Lancashire  and  Yorkshire  Railway  Company^  this  point  was  not 
taken ;  neither  was  it  raised  in  the  late  case  in  the  Exchequer,  which, 
together  with  the  one  in  the  Common  Pleas,  turned  upon  the  ques- 
tion whether  the  company  were  exempt  from  liability  for  gross  negli- 
gence. 

Coleridge,  J.  Our  judgment  in  this  case  must  be  for  the  appel- 
lants. It  is  conceded  by  Mr.  Cowling  that  the  horses  were  carried 
under  a  contract,  but  he  says  that  it  amounted  only  to  a  general  no- 
tice, and  so  was  within  the  4th  section  of  the  Carriers  Act ;  and  he 
says,  that  as  that  section  referred  to  cases  where  knowledge  and  as- 
sent would  be  inferred,  and  where,  therefore,  a  contract  existed,  the 
legislature  intended  to  distinguish  between  such  a  contract,  and  the 
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one  mentioned  in  the  6th  section.  But  he  did  not  lay  sufficient  stress 
upon  the  word  "  public,"  and  that  word  receives  a  meaning  from  the 
preamble,  which  refers  to  a  "  notice  published ; "  but  the  6th  section 
applies  where  the  two  parties  actually  enter  into  a  contract.  This 
case  is  clearly  within  the  latter  section.  The  pMntiif  brought  his 
horse  to  be  carried;  he  was  shown  the  notice,  and  he  must  be  bound 
by  it 

Erle,  J.  The  defendants  undertook  to  carry  a  horse  upon  an 
agreement  that  they  were  not  to  be  liable  for  any  damage.  There 
was  sufficient  consideration  for  this  contract,  and  the  limitation  of 
their  liability  is  to  be  found  on  the  ticket  Supposing  them  to  be 
common-carriers  of  horses,  that  fact  must  be  taken  with  another, 
namely,  that  the  owner  of  the  horse  has  to  sign  a  ticket  limiting  their 
iliability.  I  agree  with  the  construction  put  upon  the  4th  and  6th 
sections  by  my  learned  brother.  The  4th  section  refers  to  a  pub- 
dished  notice,  and  the  constant  question  was,  whether  such  notice  had 
been  brought  home  to  the  customer ;  but  this  is  a  special  contract 
within  the  6th  section. 

Judgment  for  the  appellants j  with  costs. 


Regina  v.  Leith.^ 

Jaouaiy  17,  1852. 

Rate  —  Fhating  Pier  —  Occupation  of  Land,  —  Double  Rating'  — 

Construction  of  Rate. 

Under  a  local  act  which  enabled  trustees  to  lay  rates  upon  persons  holding  or  enjoying  any 
tenements,  land,  baildin;^,  ground,  hereditaments,  or  premises  in  the  district,  a  steamboat 
company  were  rated  in  respect  of  their  floating  pier  or  landing-place,  by  the  description 
of  "  tenement,  land,  landing-place,  and  premises,  and  the  brow  or  brows,  baige  or  baiges, 
&c.  lying  npon,  fixed  to,  or  connected  with  the  same  tenement,  land,  landing-place,  or  pre- 
mises, and  the  easement  or  easements,  anchorage  or  anchorages,  held,  used,  or  enjoyed 
therewith,"  &c.  The  pier  consisted  of  three  floating  bams,  boarded  over  and  kept  in 
their  places  by  chain  cables  fastened  to  anchors  sunk  in  uio  bed  of  the  river ;  the  biuigea 
were  connected  by  wooden  bridges,  the  first  bridge  resting  on  the  first  baiige  at  one  end, 
and  at  the  other  end  being  fastened  to  a  platform  resting  npon  an  abutment  attached  and 
made  fast  to  tbe  wall  of  a  building  on  the  shore.  Both  bridges  and  barges  rise  and  &11 
with  the  tide.  Passengers  embarking  by  the  steamboats  pass  Uirough  the  ground-floor  of 
the  building,  whore  a  fare  is  paid,  and  then  proceed  over  the  plalform,  bridges,  and  baiges 
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to  the  steamboats.     The  ground-floor  as  well  as  the  said  pier  and  landing-places  were  in 
the  exclusive  occupation  of  the  steamboat  company :  — 

Heldj  that  the  rate  was  laid  not  on  the  barges,  &C  as  distinguished  from  the  land,  bnt  upon 
the  landing-place  and  premises,  together  with  the  floating  barges,  &c.  by  which  the  occu- 
pation of  ue  land  was  rendered  more  profltable,  and  the  rate  was  therefore  valid. 

The  ground-floor  of  the  building  was  rented  of  one  J.  S.  by  the  company,  and  formed  part 
of  a  mill,  the  residue  of  which  was  occupied  by  J.  S.  In  the  rate  in  question  J.  S.  was 
assessed  for  "  the  mill  and  premises,  exclusive  of  the  steamboat  pier :  -^" 

Heldj  that  this  meant  not  to  exclude  the  floating  barges,  &c^  but  the  gpx>und-floor  and  land- 
ing-place occupied  by  the  company,  and  therefore  Uie  latter  were  not  twice  rated. 

Upon  an  appeal,  by  the  Liondon  and  Westminster  Steamboat 
Company,  to  the  Court  of  Quarter  Sessions  for  the  county  of  Surrey, 
against  the  decision  of  the  trustees  under  the  10  Geo.  4,  c.  129, 
s.  102,  confirming  a  rate  made  on  the  appellants,  dated  the  24th  of 
April,  1850,  the  Court  of  Quarter  Sessions  affirmed  the  decbion  of 
the  trustees,  subject  to  the  following  case. 

The  appellants  are  an  unincorporated  joint-stock  company  constitu- 
ted by  a  deed  of  partnership,  and  having  their  offices  in  Vimers  street. 
Strand,  in  the  county  of  Middlesex,  and  duly  registered  pursuant  to 
the  act  of  the  7  &  o  Vict  c.  110,  by  the  style  or  name  of  the  Lon- 
don and  Westminster  Steamboat  Company.  The  respondents  are 
the  trustees  appointed  and  acting  under  the  said  act  of  10  Geo.  4, 
c  129.,  intituled  '^  An  Act  for  watching,  lighting,  cleansing,  and  other- 
wise improving  the  roads,  streets,  and  other  public  passages  and 
places  within  the  district  left  as  belonging  to  the  original  parish 
church  of  St  Mary,  Lambeth,  in  the  county  of  Surrey,  and  the  ec- 
clesiastical district  called  the  Waterloo  district,  in  the  same  parish." 
On  the  2d  of  March,  1837,  the  appellants  became  tenants  to  one 
J.  Simmonds,  under  a  lease  for  a  term  of  ten  years,  of  certain  pre- 
mises abutting  on  the  river  Thames,  near  Westminster  Bridge,  and 
consisting  of  the  ground-floor,  with  the  cellars  thereunder,  being  part 
of  certain  premises  called  the  Mill,  situate  in  the  said  ecclesiastical 
district  called  the  Waterloo  district,  in  the  said'  parish  of  Lambeth, 
then  in  the  occupation  of  the  said  J.  Simmonds.  By  the  said  lease^ 
the  said  J.  Simmonds  agreed  to  pay  all  the  rates  and  taxes.  The* 
appellants  are  the  proprietors  and  owners  of  certain  steamboats^ 
which  take  and  convey  passengers  for  hire  to  and  from  London 
Bridge,  at  the  city  of  London  end  or  side  of  the  said  bridge  to  West- 
minster Bridge,  at  the  Surrey  end  or  side  of  the  said  Westminster 
Bridge.  In  the  year  1840,  the  appellants,  for  the  convenience  of  em- 
barking and  debarking  passengers  travelling  by  their  steamboats,  con- 
structed a  pier  or  landing-place  in  the  river  Thames,  immediately 
opposite  to  the  said  premises  so  held  by  them  under  the  said  J.  Sim- 
monds, and  communicating  with  the  said  premises  in  manner  here- 
after mentioned.  The  said  pier  or  landing-place  consisted  of  three 
floating  barges  or  dummies,  boarded  over  and  kept  in  their  places  by 
iron  chain  cables,  fastened  to  iron  anchors,  sunk  or  imbedded  in  the- 
bed  of  the  river ;  the  said  barges  were  connected  by  three  wooden 
bridges  of  the  length  of  fifty  feet,  forty  feet,  and  thirty  feet,  respect- 
ively, the  first  bridge  at  the  land  end  being  fastened  to  a  platform, 
which  platform  rested  upon  an  abutment,  which  abutment  is  attached 
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and  made  fast  to  the  wall  of  the  said  premises  by  iron  bolts  let  into 
the  said  wall.  The  said  first-mentioned  bridge  rests  on  the  platform 
at  the  land  end,  and  on  the  first  barge  at  the  water  end.  The  second 
and  third  barges  rest  at  both  ends  upon  the  barges,  and  both  bridges 
and  barges  rise  and  fall  with  the  tide.  Since  the  construction  of  this 
pier  or  landing-place,  passengers  desiring  to  be  conveyed  by  the  ap- 
pellants' boats  descend  by  a  flight  of  stone  stairs  from  the  Westmin- 
ster Bridge  Road,  through  a  doorway  made  in  the  said  premises,  by 
which  they  enter  upon  the  said  ground-floor.  Here  a  penny  is  taken 
from  each  passenger  by  a  servant  of  the  said  appeflants,  and  the  pas- 
sengers then  pass  through  the  doorway  opening  upon  the  river,  over 
the  said  platform,  bridges,  and  barges  to  the  appellants'  boats.  Pas- 
sengers landing  from  the  company's  boats  at  this  station,  after  pass- 
ing over  the  barges  and  bridges,  enter  the  said  premises  through  the 
said  doorway  opening  upon  the  river,  and  after  passing  over  the  said 
ground-floor  depart  by  the  said  doorway  opening  to  the  said  flight  of 
stone  stairs,  and  ascend  to  the  Westminster  Bridge  Road.  The  said 
ground-floor  rented  by  the  said  appellants  from  the  said  J.  Simmonds 
is  divided  into  a  small  office  or  pay-place  for  the  monev-coUector,  an 
office  for  the  superintendent,  two  other  small  rooms,  and  a  warehouse 
at  the  back,  towards  the  Belvedere  Road,  in  which  the  said  appel- 
lants keep  ropes,  &c.  for  their  boats ;  under  the  said  ground-floor  is  a 
cellar  in  which  coals  are  kept  by  the  appellants.  No  person  resides 
upon  the  premises  so  rented  by  the  appellants,  but  the  said  premises 
as  well  as  the  said  pier  and  landing-place  are  in  the  exclusive  use  of 
the  appellants  for  the  purposes  described.  One  of  the  shareholders 
or  copartners  in  the  said  London  and  Westminster  Steamboat  Com- 
pany resides  in  the  Belvedere  Road,  within  the  said  Waterloo  Dis- 
trict 

In  February,  1847,  a  new  agreement  of  tenancy  was  entered  into 
between  the  said  appellants  and  the  said  J.  Simmonds,  under  which 
last-mentioned  agreement  the  said  appellants  have  since  paid  the  said 
J.  Simmonds  a  rent  of  3002.  per  annum  for  the  said  premises.  The 
said  J.  Simmonds  by  the  said  agreement  undertakes  to  pay  all  rates 
and  taxes  for  the  said  premises.  All  the  premises  remained  in  the 
state  above  described  from  1840  to  1848,  and  although  various  rates 
were  made  by  the  trustees  during  that  interval,  the  appellants  were 
not  rated  until  the  month  of  June,  1848.  In  the  years  1848  and 
1849  respectively,  the  respondents  rated  the  appellants  in  respect  of 
the  said  premises,  but  the  ssdd  rates  respectively  were  objected  to 
and  abandoned.  The  rate  now  in  question  was  made  by  the  trustees 
on  the  24th  of  April,  1850.  The  following  Ls  a  copy  of  the  rate,  and 
also  of  so  much  of  the  schedule  annexed  to  the  said  rate  as  related 
to  the  rating  and  assessment  of  the  appellants,  and  the  rating  and 
assessment  of  the  said  J.  Simmonds :  — "  We,  &c  do  hereby  make 
an  equal  pound  rate  or  assessment  of  5d.  in  the  pound,  to  take  date 
and  commence  on  the  24th  day  of  April,  instant,  upon  all  and  every 
the  person  or  persons  respectively  named  in  the  schedule  hereunto 
annexed,  being  respectively  persons  inhabiting,  occupying,  holding, 
and  enjoying  the  several  tenements,  messuages,  lands,  shops,  ware- 
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houses,  or  other  buildiBgs,  wharves,  yards,  store-houses,  piers,  ground, 
cellars,  hereditaments,  or  premises  mentioned  in  the  said  schedule 
within  the  said  districts,  according  to  the  annual  value  of  such  re- 
spective premises,  or  being  landlords,  owners,  or  lessees  of  houses, 
tenements,  hereditaments,  and  premises  in  the  said  schedule  also 
mentioned  as  within  the  said  districts,  and  having  compounded  for 
and  thereby  or  otherwise  become  subject  to  or  liable  to  the  payment 
of  the  said  rate  or  assessment,  the  same  being  the  first  rate  or  assess- 
ment made  in  the  present  year,  in  order  to  defray  the  expenses  of 
lighting,  or  otherwise  improvmg  the  roads,  streets,  lanes,  courts,  alleys, 
and  other  public  passages  and  places  under  the  jurisdiction  of  the 
said  trustees,  within  the  said  districts,  and  for  removing  and  prevent- 
ing nuisances,  annoyances,  and  encroachments  therein  and  incidental 
thereto,  and  for  other  the  purposes  of  the  said  act.    In  witness,  &c. 
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On  the  4th  of  September,  1850,  the  London  and  Westminster 
Steamboat  Company,  thinking  themselves  aggrieved  by  the  said  last- 
mentioned  rate,  appealed  to  the  said  trustees  under  the  102d  section 
of  the  said  act,  10  Geo.  4,  and  the  grounds  of  such  appeal  were  as 
follow:  — 
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First,  that  the  property  in  respect  of  which  the  assessment  is  made 
is  not  ratable  property  within  the  said  act  10  Geo.  4,  c  129. 

Secondly,  that  the  rate  does  not  on  the  face  of  it  show  in  respect 
of  what  property  the  company  is  rated. 

Thirdly,  that  the  said  property  has  already  been  rated  to  the  said 
rate,  and  cannot  be  rated  twice  over. 

The  trustees  determined  against  this  appeal  on  the  4th  of  Septem- 
ber, 1850,  and  the  London  and  Westminster  Steamboat  Company 
thereupon  appealed  to  the  Quarter  Sessions,  adding  to  the  grounds 
of  appeal  submitted  to  the  trustees  the  two  following :  — 

First,  that  part  of  the  property  is  not  ratable  property,  and  that 
the  sum  assessed  being  entire,  there  is  no  means  of  ascertaining  how 
much  is  assessed  on  the  ratable  and  how  much  on  the  non-ratable 
property,  and  the  whole  is  therefore  void. 

Secondly,  that  the  said  rate  or  assessment  is  not  made  or  assessed 
upon  any  person  or  persons  within  the  meaning  of  the  eaid  act,  10 
Geo.  4,  c.  129. 

If  upon  the  facts  stated  the  court  should  be  of  opinion  that  no  rate 
can  be  maintained,  the  judgment  of  the  Court  of  Quarter  Sessions  to 
be  reversed ;  if  the  court  should  be  of  opinion  that  the  rate  can  be 
maintained  irrespective  of  its  amount,  the  judgment  of  the  Court  of 
Quarter  Sessions  to  be  affirmed. 

The  case  was  now  argued  by 

Hayes  and  Bagley^  in  support  of  the  order  of  Sessions.  No  techi- 
cal  question  is  raised  by  this  case ;  if  any  rate  can  be  legaUy  imposed 
in  respect  of  this  pier,  the  order  of  sessions  is  to  be  confirmed.  The 
words  in  sect  66  of  the  local  act  are  very  large,  —  <<  tenement,  land, 
shop,  wharehouse,  or  other  building,  wharf,  &c.,  hereditaments  or  pre- 
mises," ^  and  that  which  is  described  in  the  rate  comes  within  some 
one  or  other  of  those  terms.  It  is  substantially  the  pier  which  is 
rated,  although  its  component  parts  are  specified  in  the  schedule.  It 
is  like  a  bridge,  the  approaches  to  which  are  its  most  important  part. 
The  King  v.  The  Inhabitants  of  Barnes^  1  B.  &  Ad.  113 ;  s.  c.  8 
Law  J.  Rep.  M.  C.  115,  and  The  Queen  v.  The  Hammersmith  Bridge 
Company^  15  Q.  B.  Bep.  369 :  s.  c.  18  Law  J.  Rep.  (n.  s.)  M.  C. 
85. 

[  WiGHTMAN,  J.  Would  a  bargc,  placed  in  the  middle  of  the  river, 
for  the  purpose  of  supplying  coal  to  steamboats,  and  without  any 
communication  with  the  shore,  be  ratable.] 

K  fixed  permanently  to  the  soil  it  would  be  so.  Here  there  is  an 
exclusive  occupation  of  this  pier  and  of  the  landing-place  by  the  ap- 
pellants, in  respect  of  which  they  could  maintain  trespass,  and  it  is 

1  This  section  provided  that  "  in  order  to  defraj  the  expenses  of  watching,  lighting, 
&c.  the  roads,  &c.  and  other  public  passages  and  places  under  the  jurisdiction  oi  the 
said  trustees  within  the  said  aistricts,"  &c.,  the  trustees  may  ToakB  a  rate  "  upon  all  and 
every  person  or  persons  who  do  or  shall  inhabit,  hold,  use,  occupy,  possess,  or  enjoy 
any  messuage  or  tenement,  land,  shop,  warehouse,  or  other  building,  wnarf,  J^&rd,  store- 
house, CTound,  cellar,  hereditaments,  or  prenuses  within  any  part  of  the  said  districts 
under  the  jurisdiction  of  the  said  trustees." 
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immaterial  whether  the  soil  on  which  the  pier  is  fixed  belongs  to  the 
crown  or  not     T%e  King  v.  Bellj  7  Term  Kep.  598. 

[Lord  Campbell,  C.  J.  We  must  now  consider  the  anchor  and 
chains  as  lawfully  laid  in  the  bed  of  the  river.] 

Then  it  is  said  that  this  rate  is  bad,  because  it  is  suggested  that 
Simmonds  was  also  rated  for  the  ground-floor.  No  such  point  was, 
however,  made  at  the  Sessions ;  and  even  supposing  it  to  have  been 
raised,  the  Sessions  by  confirming  the  rate  must  be  l^ken  to  have  de- 
cided against  the  objection. 

[Lord  Campbell,  C.  J.  It  is  no  answer,  if  the  appellants  are  pro- 
perly ratable  and  rated  for  the  ground-floor,  to  say  that  some  other 
person  is  improperly  rated  for  it] 

Needham  and  Sumner^  contra.  The  question  is,  whether  the  com- 
pany is  properly  ratable  in  respect  of  all  that  upon  which  the  rate 
appears  to  be  laid,  which  is  clearly  something  extra  the  building. 
Recourse  is  had  to  the  general  words  in  the  local  act,  '<  tenement, 
hereditaments,  or  premises.  But  acts  of  this  nature  are  always  con- 
strued very  strictly,  and  the  general  object  of  the  act  being  the  light- 
ing, watching,  and  paving  of  the  district,  its  provisions  apply  to 
things  on  the  land  only.  It  is  plain  firom  section  66  that  nothing  is 
to  be  rated  except  such  things  as  may  be  benefited  by  the  act 

[IJoRD  Campbell,  C.  J.  May  not  the  pier  and  its  approaches  be 
greatly  benefited  by  the  lighting,  as  it  may  bring  passengers  ?] 

That  would  be  a  general  benefit,  common  to  the  public  at  large, 
but  not  specially  advantageous  to  this  property.  It  is  impossible  to 
say  that  an  easement  like  this  in  the  bed  of  the  river  can  be  benefited 
by  what  is  done  on  shore.  Again,  on  general  principles,  this  floating 
pier  is  not  ratable  because  it  is  not  afioxed  to  the  soil  for  the  purpose 
of  better  enjoying  the  use  of  the  soil.  If  a  chattel  be  fixed  to  the  soil 
solely  for  the  purpose  of  steadying  and  supporting  it,  it  remains  a 
chattel  still,  and  is  not  ratable. 

[Lord  Campbell,  C.  J.  What  is  a  weighing  machine  fixed  in  the 
soil  for?) 

That  IS  a  mode  of  occupying  the  soil.  In  Hellawell  v.  Eastwood^ 
6  Exch.  Rep.  295 ;  s.  c.  3  Eng.  Rep.  562,  Parke,  B.  says  the  question 
whether  a  machine  is  or  is  not  parcel  of  the  freehold  depends  on 
'<  whether  it  is  for  the  permanent  and  substantial  improvement  of 
the  dwelling;  in  the  language  of  the  civil  law,  pefpe^Mi  ustbs  causa^  or 
in  that  of  the  Year  Book,  pour  tm  profit  de  PinherUance,  or  merely 
for  a  temporary  purpose,  or  the  more  complete  enjoyment  and  use 
of  it  as  a  chatteL"  These  barges  being  not  ratable  per  se^  cannot 
become  ratable  merely  because  they  are  annexed  to  land  occupied 
the  appellants,  because  that  annexation  is  for  the  purpose  of  enjoy- 
ing the  use  of  the  chattel,  not  of  the  lands. 

[Lord  Campbell,  C.  J.  The  barges  may  increase  the  value  of  the 
land.] 

That  is  not  the  question  reserved,  but  whether  the  appellants  are 
ratable  for  all  that  is  inserted  in  the  rate,  which  is  not  land  or  build- 
ings, but  merely  an  easement  in  the  bed  of  the  river. 
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WiGHTMAN,  J.  The  case  shows  that  the  land  on  which  the  pier 
is  iixed  is  the  substantial  subject  of  the  rate,  and  that  is  ratable.  We 
may  strike  out  all  the  other  things  as  mere  accessories.] 

The  building  cannot  be  meant  to  be  included  as  part  of  the  ratable 
subject,  because  Simmonds  is  already  rated  for  that,  under  the  de- 
scription of  ''  mill  and  premises  exclusive  of  the  steamboat  pier." 
Now  the  steamboat  pier  is  previously  described  as  consisting  of  the 
barges,  &c  attached  to  the  mill ;  and  section  72  also  appUes,  under 
which  the  landlord  is  ratable. 

[Coleridge,  J.  That  section  applies  only  where  the  whole  of  a 
house  is  let  to  lodgers.  Here  it  is  lound  that  Simmonds  is  in  occupa- 
tion of  the  whole  building  except  the  ground-floor  occupied  by  the 
appeUants.] 

It  must  be  taken  on  the  face  of  this  rate,  that  the  appellants  are 
only  rated  for  what  is  outside  the  building,  t.  e.  the  barges,  &c.  which 
are  mere  personal  property.  They  referred  also  to  The  King  v.  dm* 
mnghamj  5  East,  478,  and  !Z%e  King  v.  Snowdony  4  B.  &  Ad.  713 ; 
8.  c.  2  Law  J.  Rep.  (n.  s.)  M.  C.  50. 

Lord  Campbell,  C.  J.  I  think  this  rate,  and  the  order  of  Sessions 
confirming  it,  ought  to  be  confirmed.  When  I  look  at  the  form  of 
the  rate,  I  do  not  find  that  any  thing  is  rated  which  may  not  properly 
be  the  subject  of  a  rate.  I  agree  that,  although  this  is  not  a  question 
of  quantum^  if  any  thing  not  properly  ratable  is  included,  the  rate 
ought  to  be  quashed ;  but  this  is  not  so,  because  the  material  words 
of  the  rate  are  ^  tenement,  land,  landins-place,  and  premises."  Now 
this  clearly  applies  to  the  first  floor  and  cellar  of  the  house,  which  is 
land,  and  ratable.  It  then  goes  on  to  enumerate  things  which  would 
not  be  ratable  per  se^  but  which  are  properly  added  because  they  in* 
crease  the  value  of  the  land.  Any  thing  may  be  taken  into  consider- 
ation as  connected  with  the  occupation  of  land  which  adds  to  its 
value,  and  the  rate  is  to  be  calculated  according  to  that  increased 
value.  According  to  decided  cases,  this  land  would  be  ratable  under 
the  statute  of  Elizabeth  in  respect  of  the  profit  derived  from  the  pier, 
which  is  used  for  bringing  passengers  who  embark  there,  and  adds  to 
the  value,  and  is,  therefore,  clearly  the  subject  of  rate.  The  words 
in  this  local  act  are  still  more  extensive  than  those  in  the  statute  of 
Elizabeth ;  all  persons  are  to  be  rated  who  occupy  any  hereditaments 
or  premises.  If  you  look  to  the  pier  itself  as  the  substantive  subject 
of  the  rate,  it  would  be  difficult  to  say  the  pier  was  not  part  of  the 
premises  and  ratable.  But  independently  of  that,  I  think  it  may  be 
taken  into  consideration  as  increasing  the  value  of  the  property. 
Then  it  has  been  argued  that  Simmonds  is  already  rated  for  this 
property.  If  that  were  made  out  it  might  produce  a  difficulty ;  but 
the  Sessions  do  not  find  this  to  be  the  fact  I  think  we  may  con- 
sider the  property  here  assessed  to  be  exclusive  of  the  ground-floor  and 
passage,  which  certainly  is  ratable.  For  these  reasons,  I  am  of  opinion 
that  the  decision  at  which  the  Sessions  arrived  should  be  supported 

Patteson,  J.    There  was  some  difficulty  raised  as  to  whether 
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these  premises  were  not  rated  twice  over.  If  Siminonds  had  been 
shown  to  be  rated  for  the  part  in  the  occupation  of  the  company 
they  would  no  doubt  be  so,  but  when  we  look  at  the  rate,  it  conveys 
to  my  mind  the  conclusion  that  Simmonds  is  rated  only  for  the  mill 
and  premises  exclusive  of  the  steamboat  pier,  that  is,  exclusive  of  so 
much  as  the  company  are  rated  for.  If  that  be  so,  Simmonds  is  not 
rated  for  this  portion  of  the  premises.  Then,  the  only  question  is, 
whether  the  company  are  properly  ratable  at  all,  and  whether  the 
words  added  to  the  rate  vitiate  it  and  show  it  to  be  laid  on  some 
matters  not  properly  the  subject  of  a  rate.  It  is  not  denied  that  the 
part  rented  from  Simmonds,  is  ratable  in  some  way  or  other.  If  it  is 
a  passage  for  passengers  to  go  and  return  to  the  pier,  that  could  not 
be  distinguished  from  the  rest  of  the  mill,  and  would  be  clearly  rata* 
ble.  But  it  is  said  that  this  being  added  to  the  pier,  it  does  not  come 
within  the  words  of  the  statute ;  that  it  is  not  property  benefited  by 
the  act.  But  I  find  no  such  words  in  the  66th  section.  Then  it  is 
said  that  adding  these  words  about  barges,  &c.  is  bad,  as  if  the  com- 
pany were  rated  in  respect  of  them  in  some  way  separate  from  land ; 
but  I  do  not  think  that  is  so ;  they  are  rated  in  respect  of  the  land 
occupied  by  them,  and  all  about  the  barges  is  merely  to  show  how  it 
is  a  beneficial  occupation.  You  can  disconnect  them  from  the  shore ; 
and  there  can  be  no  occupation  of  the  barges  unless  there  is  some- 
thing to  get  to  them  by.  The  agreement  between  the  company  and 
Simmonds  as  to  the  payment  of  rates  and  taxes  does  not  aflect  the 
validity  of  the  rate. 

Coleridge,  J.  It  was  quite  right  to  deny  the  rating  of  Simmonds 
for  the  ground-floor,  because  if  that  were  made  out  it  would  not  only 
have  raised  an  objection  to  the  rate,  but  would  have  shown  that  the 
only  part  which  was  not  doubly  rated  was  not  ratable  alone.  But  I 
think  that  the  facts  fail  to  support  this  view,  and  it  is  only  by  too 
stringent  an  interpretation  of  what  is  excluded  from  Simmonds's  oc- 
cupation that  this  argument  can  be  supported.  He  is  rated  for  ''  the 
mill  and  premises  exclusive  of  the  steamboat  pier,"  which  is  not 
merely  the  floating  pier,  but  so  much  also  of  the  land  as  is  occupied 
with  it  by  the  company.  I  think,  according  to  the  facts  stated,  that 
the  question  is,  whether  the  company  is  ratable  and  in  occupation  of 
land  on  which  there  are  buildings  which  become  more  valuable  in 
respect  of  the  use  made  of  them.  The  objection  made  to  the  terms  of 
the  rate  is,  that  as  the  words  <<  barges,  &c."  are  placed  on  the  face  of 
the  r^te,  it  necessarily  follows  that  the  rate  is  laid  on  these  barges ; 
and  because  it  could  not  be  laid  on  them  alone,  therefore  it  cannot  be 
laid  on  them  conjointly  with  the  land.  But  what  is  meant  is,  that 
the  rate  is  laid  on  the  landing-place  on  which  are  laid  the  things 
afterwards  mentioned,  by  which  the  land  is  rendered  more  valuable. 
That  is  the  general  mode  by  which  I  should  construe  the  rate.  What 
is  submitted  to  us  is  the  general  question,  whether  the  appellants 
were  ratable  for  this  pier.  The  rate  might  have  been  been  better 
worded,  perhaps,  but  no  question  of  form  is  raised,  and  we  decide  that 
the  rate  is  valid. 

33* 
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WiGHTMAN,  J.  If  the  rate  had  been  laid  on  the  floating  bridges  as 
distinguished  from  the  land,  I  should  pause  before  I  held  it  good. 
But  it  is  laid  on  the  landing-place  and  premises  and  the  barge  and 
barges,  &c.,  which  are  stated  to  be  floating.  Therefore,  taking  the 
words  in  the  rate,  the  appellants  are  in  this  dilemma :  if  the  barges 
are  ratable  the  rate  is  good  on  that  ground,  but  if  not,  and  they  are 
merely  an  accessory  to  what  is  itself  ratable,  namely,  the  land,  then 
the  rate  on  the  land  with  the  barges  may  be  perfectly  well  supported. 
The  only  difficulty  raised  is,  that  this  cannot  be  intended  to  include 
any  part  of  the  ground-floor,  because  there  would  thus  be  a  double 
rating,  as  Simmonds  is  rated  for  the  mill,  and  therefore,  that  the  rate 
in  question  must  be  meant  to  be  laid  only  on  the  floating  part,  which 
is  itself  not  the  subject  of  a  rate.  Sinunonds's  rate  is  referred  to  for 
the  purpose  of  showing  that  this  is  the  case.  But  its  terms  are  very 
general,  and  it  is  said  to  be  '<  exclusive  of  the  steamboat  pier."  This 
cannot  mean  that  so  far  as  the  floating  bargee  are  concerned,  they  are 
to  be  excluded,  because  Simmonds  has  nothing  to  do  with  them. 
Therefore,  the  words  must  mean  exclusive  of  something  which  but 
for  them  would  be  included  in  these  premises.  Now,  that  is  the  land- 
ing-place. It  seems  to  me  that  the  rate  is  laid  in  effect  on  those 
things  which  are  accessories  to  the  land. 

Order  of  Sessions  and  Rate  confirmed. 


Beoina  v.  Ingham.^ 

January  27,  1852. 

Metropolitan  Building  Act^  7  <J-  8  Vict  c.  84 —  Official  Referees^ 
Jurisdiction  of —  Metropolitan  Paving  Act^  67  Geo.  3,  c.  29  —  Pro* 
jections  over  public  Ways. 

The  Metropolitan  Baildlng  Act,  7  &  8  Vict  c.  84,  bj  section  5  proyides  that  "notwith- 
standing any  thine  to  the  contrary  in  any  act  now  in  force,"  eyery  bnilding  within  specified 
limits  shall  be  bout  in  reference  {inter  alta)  to  the  walls,  height,  and  to  the  projections  and 
other  parts  or  appendages  of  snch  building,  in  Uie  manner  and  of  the  materials  and  in 
eyeiy  other  respect  in  conformity  with  the  particulars  contained  in  the  schedules  to  that 
act,  and  subject  in  eyery  case  of  doubt,  difference,  or  dissatisfaction  in  respect  thereof^ 
either  between  the  parties  concerned,  or  between  any  party  concerned  and  the  surveyor  of 
the  district,  to  the  aetermination  of  the  official  referees  appointed  under  that  act.  There 
are  also  proyisions  requiring  buildings  to  bo  erected  under  the  supexrision  of  the  suryeyor, 
and  enabling  him,  in  case  of  irregularities,  to  require  any  buildings  to  be  cut  into  for  the 
purpose  of  mspection.  By  the  Metropolitan  Faying  Act,  57  Geo.  3,  c  39,  a  power  is 
given  to  justices  of  the  peace  to  hear  complaints  by  the  paving  commisdoners  against 
owners  or  occupiers  of  houses  who  refuse  to  remove  any  projections  from  their  bniUings 
over  any  public  ways,  vested  in  the  commissioners:— 


1  21  Law  J.  Bep.  (v.  0.)  M.  C.  125 ;  16  Jar.  ^29. 
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right  of  a  joBtice  to  give  redreas  under  the  Metropolitan  PaTing  Act  in  case  of  encroach* 
ment  on  a  pablic  waj  woa  not  taken  awaj  by  the  Building  Act 

An  information  having  been  laid  before  Mr.  Ingham,  one  of  the 
metropolitan  police  magistrates,  by  the  clerk  to  the  commissioners'  for 
paving  the  Whitechapel  district,  against  Thomas  M'Intyre,  the  occu- 
pier of  a  house  within  that  district,  for  not  removing  certain  projec- 
tions over  the  footway  in  front  of  his  house,  according  to  the  provisions 
of  57  Geo.  3,  c.  39,  (local  and  personal,  public)  for  the  better  paving, 
&c.  of  the  streets  of  the  metropolis,  and  removing  and  preventing 
nuisances  and  obstructions  therein,  a  summons  was  accordingly 
issued,  and  upon  the  hearing  it  was  alleged  that  M'Intyre  had  recently 
rebuilt  the  front  of  his  house  and  shop,  and  in  so  doing  had  erected 
ornamental  pilasters,  which  projected  eight  or  ten  inches  over  the  pub- 
lic footway.  This  had  been  done  with  the  consent  and  under  the 
superintendence  and  to  the  satisfaction  of  the  district  surveyor  ap- 
pointed under  the  Metropolitan  Building  Act,  7  &  8  Vict  c.  84,  and 
in  conformity  with  the  requirements  of  that  statute,  within  the  limits 
of  which  M'Intyre's  house  was  locally  situated.  It  was,  therefore, 
objected,  that  the  sole  jurisdiction  of  inquiring  into  disputes  of  this 
nature  was  vested  in  the  official  referees  appointed  under  that  act. 
The  learned  magistrate,  being  of  opinion  that  this  was  so,  declined  to 
adjudicate  upon  the  information. 

A  rule  nisi,  directing  the  magistrate  to  hear  and  determine  the 
matter  of  the  complaint,  having  been  obtained  under  the  11  &  12 
Vict  c.  42,  upon  affidavits  stating  the  above  facts, 

Sir  F.  Hiesiger  and  Manisty  showed  cause.^  The  provisions  of  the 
Metropolitan  Paving  Act  are  abrogated  by  the  7  &  8  Vict,  c.  84,  s.  5, 
which  provides  for  projections  from  buildings  within  the  limits  of 
the  latter  act,  notwithstanding  any  thing  con&ned  to  the  contrary  in 
any  other  act  of  parliament,  and  gives  a  reference,  in  all  cases  of 
dinerence  between  parties  and  the  surveyor,  to  the  official  referees 
under  that  act  By  section  14  the  supervision  of  all  such  buildings 
is  given  to  the  surveyor,  and  if  parties^  after  notice,  refuse  to  permit 
an  inspection  of  buildings  improperly  erected,  then  information  is  to 
be  given  to  the  official  referees,  who  are  to  hear  and  inquire  into  the 
matter,  and  they  are  to  award  that  such  building  be  altered,  if  they 
deem  it  necessary  so  to  do.  This  question,  therefore,  should  have 
been  decided  by  the  official  referees,  and  the  magistrate  had  no  juris- 
diction in  the  matter.  But,  secondly,  even  if  the  Paving  Act  be  in 
force,  these  projections  are  not  within  it  Bouverie  v.  milesy  1  B.  & 
Ad.  38 ;  s.  c.  8  Law  J.  Rep.  K.  B.  338,  which  was  cited  before  the 
magistrate,  does  not  apply. 

Peacock  and  Asplandy  in  support  of  the  rule.  The  Metropolitan 
Building  Act,  7  &  8  Vict  c.  84,  has  not  taken  away  the  jurisdiction 
of  a  magistrate  to  hear  such  a  complaint  as  this  uncler  the  Metropoli- 

^  NoYember  10, 1851,  before  Lord  Campbell,  C.  J.,  Colerix>0£.,  J.,  and  KblK|  J. 
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tan  Paving  Act,  67  Geo.  3,  c.  39.  The  new  act  gives  no  authority 
to  erect  projections  over  a  public  highway,  the  terms  of  section  5 
being  restrictive  rather  than  permissive;  and  it  does  not  repeat  the 
Paving  Act  in  terms.  Consequently,  the  jurisdiction  of  the  justice 
remains  in  all  cases  within  the  limits  and  object  of  the  Paving  Act. 

[Coleridge,  J.  Even  although  the  projection  is  one  which  may  be 
legal  under  the  Building  Act?] 

The  act  is  pointed  to  a  totally  different  object.  If  there  is  an 
offence  committed  against  the  Paving  Act,  it  is  no  answer  to  say  that 
the  act  complained  of  is  justifiable  under  the  Building  Act. 

[Lord  Campbell,  C.  J.  Might  there  have  been  a  proceeding  under 
the  Building  Act  in  this  case  ?] 

No :  because  the  complaint  at  common  law  is  of  a  nuisance  created 
by  the  provisions  of  the  Paving  Act  "  Where  an  offence  was  ante- 
cedently punishable  by  a  common-law  proceeding,  as  by  indictment, 
and  a  statute  prescribes  a  particular  remedy,  there  such  particular 
remedy  is  cumulative."  1  Wms.  Saund.  135,  c ;  The  Kinff  v.  GrC' 
gory,  6  B.  &  Ad.  555 ;  s.  c.  3  Law  J.  Rep.  (n.  s.)  M.  C.  25. 

[Erle,  J.  M'Intyre  contends  that  he  is  justified  under  the  Build- 
ing Act  in  erecting  this  projection  over  the  street,  and  the  commis- 
sioners deny  that  he  is  so  justified.  Surely,  then,  this  is  a  question 
arising  under  the  Building  Act] 

Still  the  jurisdiction  under  the  Paving  Act  is  not  ousted,  as  there 
are  merely  negative  words  in  the  Building  Act.  If  there  be  any 
doubt,  the  court  will  not  be  inclined  to  take  away  the  jurisdiction  of 
the  justice.  Bouverie  v.  Miles  shows  distinctly  that  these  projections 
fall  within  the  provisions  of  the  Metropolitan  raving  Act 

Our.  adv.  vulL 

The  judgment  of  the  court  was  now  delivered  by 

Lord  Campbell,  C.  J.  In  this  case  a  complaint  had  been  made 
before  a  magistrate  that  the  defendant  had  placed  obstructions  on  a 
public  way,  vested  in  commissioners  by  certain  paving  acts,  which 
authorized  such  a  complaint  The  defendant  had  then  alleged  that 
the  obstructions  complained  of  were  projections  from  a  building 
erected,  within  a  district  to  which  the  7  &  8  Vict,  c.  84,  applied,  with 
the  sanction  of  the  surveyor  of  that  district,  and  contended  that  the 
sole  jurisdiction  to  decide  upon  this  matter  of  complaint  was  vested 
in  the  official  referees  under  that  statute.  The  magistrate,  adopting 
this  view,  decided  to  dismiss  the  complaint,  and  we  are  now  called 
upon  to  consider  the  correctness  of  that  decision. 

Upon  the  argument  before  us  the  defendant  relied  mainly  on  sec- 
tion 5,  enacting  that,  notwithstanding  any  thing  to  the  contrary  in 
such  acts  of  parliament,  all  buildings  with  reference,  among  other 
things,  to  the  projections  therefrom,  shall  be  built  in  conformity  with 
the  regulations  in  the  schedule  specified,  and  subject  to  the  other  rules 
in  the  act  specified,  and  subject,  in  case  of  doubt,  difference,  or  dissa- 
tisfaction in  respect  thereof,  between  any  parties  concerned,  or  between 
any  party  and  the  surveyor,  to  the  determination  of  the  official  refer- 
ees ;  there  being  in  schedule  E  a  regulation  relating  to  projections 
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from  walls  of  buildings  over  public  ways,  directing  the  walls  to  be  so 
set  back  that  the  projections  shall  not  overhang  or  encroach  on  the 
public  way.  According  to  the  defendant's  construction,  the  effect  of 
these  clauses  was  to  vest  the  sole  jurisdiction  of  deciding  on  eu« 
croachments  on  ways  by  buildings  within  the  operation  of  the  statute, 
in  the  official  referees ;  but  we  think  that  these  clauses  have  the  effect 
of  vesting  in  the  official  referees  the  sole  jurisdiction  to  determine 
questions  respecting  rights  and  duties  created  by  the  Building  Act, 
and  connected  with  building  operations,  such  as  questions  upon 
dimensions  and  materials  of  walls  and  foundations,  upon  the  site  and 
thickness  of  party-walls,  and  upon  the  form  and  size  of  projections, 
without  the  more  extended  jurisdiction  of  deciding  incidentally  on 
rights  which  existed  without  the  Building  Act,  and  which  may  be  ex- 
ercised without  reference  to  any  building  operations,  and  which  are 
not  properly  described  as  affecting  the  parties  concerned,  or  the  party 
concerned  and  the  surveyor,  being  rights  in  which  the  public  has  an 
interest.  The  preamble,  reciting  the  diversity  of  practice  that  had 
arisen  under  the  then  existing  Building  Acts,  and  the  expediency  of 
providing  officers  to  superintend  the  execution  of  the  present  act 
throughout  the  limits  to  which  it  applied,  and  to  determine  in  cases 
of  doubt,  with  a  power  to  relax  the  regulations  in  certain  cases,  makes 
it  probable  that  the  officers  to  be  created  were  intended  to  determine 
in  respect  of  the  regulations  for  building  operations,  and  that  if  the 
wider  jurisdiction  had  been  intended,  it  would  have  been  expressed. 
Section  1  repeals  the  statutes  intended  to  be  repealed.  If  the  inten- 
tion had  been  to  repeal  existing  powers  for  preventing  encroachments 
on  the  streets  by  buildings,  either  by  projections  or  otherwise,  so  im- 
portant a  repeal  ought  to  have  been  expressed.  The  provisions  made 
by  sections  14  and  18  for  ascertaining  whether  buildings  are  in  con« 
formity  with  the  regulations  of  the  act  and  providing  a  remedy  where 
they  should  be  found  contrary  thereto,  apply  effectively  to  defects  of 
construction,  to  be  ascertained  by  inspection,  but  are  ill  adapted  for 
trying  whether  an  alleged  right  of  way  exists  or  has  been  encroached 
on.  We  also  consider  the  power  to  relax  the  regulations  in  the  statute 
vested  in  the  official  referees  to  be  salutary  if  confined  to  building 
operations,  but  dangerous  if  extended  to  authorize  an  encroachment 
on  a  public  right.  Sections  80, 81, 82, 83,  84,  creating  official  referees, 
describing  the  matters  to  be  referred  to  them,  and  defining  the  effect 
of  their  award,  confirm  this  view ;  their  decision  is  conclusive  as  to 
the  matters  referred  upon  the  parties  to  the  reference,  but  these  provi- 
sions are  adapted  to  decide  questions  arising  between  private  owners, 
and  not  questions  of  public  right.  On  these  grounds  we  are  of 
opinion  that  no  right  of  resort  to  any  tribunal  authorized  by  law 
when  the  7  &  8  Vict.  c.  84  passed  to  give  redress  in  case  of  encroach- 
ments on  a  public  way,  is  taken  away  by  that  statute,  and  if  any 
defence  in  respect  of  an  alleged  encroachment  arises  from  the  7  &  8 
Vict  c.  84,  that  defence  will  avail  before  any  tribunal  that  shall  hold 
the  inquiry.  Rule  absoltUe. 

On  a  subsequent  day,  (January  29,) 
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Aspland  moved  for  costs,  and  cited  The  Queen  v.  The  Justices  of 
Surrey^  19  Law  J.  Rep.  (n.  s.)  M.  C.  171 ;  The  Queen  v.  The  Justices 
of  Middlesex,  15  Jur.  907;  s.  c.  6  Eng.  Rep..267;  and  The  Queen  v. 
Charlesworthy  2  L.  M.  &  P.  117 ;  s.  c.  nom.  Regina  v.  The  Justices 
of  the  West  Riding  of  Yorkshire,  2  Eng.  Rep.  296. 

Manisty  showed  cause  in  the  first  instance,  and  urged  that  as  it 
was  a  doubtful  case,  costs  would  not  be  given. 

Per  Curiam.  There  is  nothing  to  take  this  out  of  the  common 
rule,  giving  costs  to  the  successful  party.  It  was  verv  proper  that  the 
point  shomd  be  argued.  Rule  absolute,  with  costs. 


In  re  The  Mayor  and  Assessors  of  Harwich.^ 

Janaaiy  30, 1853. 

Mmicipal  Corporation'^ Defective  Burgess  List — Revising  List  of 

Claimants. 

If  the  bnivess  lists  of  a  manicipal  corporation  be  defectire  and  null,  and  the  mayor  and  as* 
sessors  decline  to  revise  them  thej  are  not  bound  to  reyise  the  list  of  claimants  who  claim 
to  be  inserted  on  the  boigess  lists. 

This  was  a  rule  for  a  mandamus  to  command  the  mayor  and  as- 
sessors of  the  borough  of  Harwich  to  hold  a  court  and  revise  the  list, 
made  by  the  town-clerk  in  last  September,  of  persons  claiming  to  have 
their  names  inserted  on  the  burgess  list  of  the  borough. 

It  appeared,  on  affidavit,  that  in  the  borough  of  Harwich  (in  which 
tliere  are  only  two  parishes,)  lists  of  persons  entitled  to  be  upon  the 
burgess  roll  were,  in  September,  1851,  made  out  in  each  parish  by  the 
overseers  and  signed  by  them,  but  they  were  neither  of  them  signed 
by  the  churchwardens.  A  person  named  Carter  (whose  name  was 
on  the  burgess  roD  of  the  preceding  year)  was  misdescribed  in  the 
overseers'  list  of  his  parish.  He  consequently  sent  in  a  claim  to  the 
town-clerk  to  be  put  upon  the  list  according  to  his  proper  description, 
and  the  latter  accordingly  inserted  his  name  upon  the  list  of  persons 
who  claimed  to  be  put  upon  the  burgess  list  At  the  time  for  revision 
of  the  Usts,  it  was  objected  before  the  mayor  and  assessors  that  as  the 
burgess  lists  in  each  parish  were  si^edi  only  by  the  two  overseers, 
and  not  by  the  two  churchwardens  cuso,  they  were  bad  and  informal, 
and  could  not  be  revised.  The  mayor  and  assessors,  holding  this  a 
fatal  objection,  refused  to  revise  them.  They  were  then  requested  to 
revise  the  list  of  claimants ;  this  also  they  declined  to  do. 

Shee,  Sergeant,  and  Hawkins  now  showed  cause.    The  applicant. 
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Carter,  on  whose  affidavit  the  rule  nisi  was  obtained,  is  not  a  person 
aggrieved,  as  he  is  on  the  existing  burgess  roll  of  the  year  preceding, 
which  roll  by  the  statute  7  Will.  4  and  1  Vict  c  78,  §  6,  is  to  be  the 
burgess  roll  for  the  borough  until  a  new  one  is  made.  Secondly,  the 
mayor  was  right  in  refusing  to  revise  the  list  of  claimants.  tJnder 
stat.  5  &  6  Will.  4,  c.  76,  §  15,  the  overseers  are  to  make  and  sign 
the  burgess  lists ;  these  were  clearly  insufficient,  being  signed  by  two 
only  of  the  overseers  and  not  by  the  church-wardens,  who  clearly  are 
overseers  within  the  interpretation  clause,  sect.  142,  of  the  act.  The 
Queen  v.  The  Justices  of  Cambridgeshire^  7  Ad.  &  E.  480;  s.  c.  8  Law 
J.  Rep.  (n.  s.)  M.  C.  6,  is  decisive  on  this  point  If  the  mayor  under 
these  circumstances  revised  the  list  of  claimants,  their  names  when 
revised  would  form  the  only  burgess  list  for  the  whole  borough  for  the 

E resent  year.  The  mayor  and  assessors  had  no  power  to  revise  the 
st  of  claimants  independently.  Sect  18  says  that  the  mayor  shall 
insert  the  name  of  any  qualified  claimant  on  the  burgess  list  If  there 
is  no  good  burgess  list,  there  is  nothing  to  insert  the  names  upon. 
The  application,  if  any,  should  have  been  made  under  the  stat  7  Will. 
4  and  1  Vict  a  78,  §  24,  for  a  mandamus  to  the  mayor  to  put  the  ap- 
plicant's name  upon  the  burgess  roll.  The  case  of  The  Queen  v.  The 
Mayor  of  Dover^  11  Q.  B.  B^p.  260 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  M.  C. 
75,  does  not  show  that  the  burgess  lists  were  properly  signed.  The 
case  turned  on  the  conduct  of  the  mayor,  who  had  treated  the  list 
as  valid,  which  estopped  him  from  saying  that  the  list  was  not  good. 
In  The  Queen  v.  Lichfield^  1  Q.  B.  Rep.  260 ;  s.  c.  10  Law  J.  Rep.  (n.  s.) 
Q.  B.  171,  the  application  was  for  a  mandamus  to  put  the  party  on  the 
burgess  roll.  iNow,  there  there  was  a  burgess  roll  consisting  of  lists 
which  had  been  regularly  revised.  Here  there  is  no  burgess  roll  made 
out  at  all,  therefore  that  case  does  not  apply.  There  is  no  decision, 
then,  that  the  mayor  had  power  to  revise  the  lists  of  claimants. 

E.  James  and  Lushj  in  support  of  the  rule.  The  claimant  is  a  party 
interested  in  the  perfecting  of  the  whole  list  of  claimants^  It  is  not 
necessary  to  decide  at  the  present  stage  on  what  list  or  roll  the  nam& 
of  the  claimant  should  be  put  The  claimant  ought  not  to  be  preju* 
diced  by  the  error  of  the  overseers. 

[Erle,  J.  According  to  my  notion,  the  duty  of  the  mayor  is  to. 
revise  the  list  of  claimants  with  reference  to  the  list  of  burgesses ;  he 
has  no  business  to  revise  it  by  itself.] 

It  was  the  duty  of  the  mayor  under  sect  18  to  revise  the  list. 
What  the  effect  of  revising  the  list  of  claimants  would  be  is  not  for 
the  mayor  to  consider.  In  The  Queen  v.  Lichfield^  Patteson,  J.,  inti- 
mates that  though  the  burgess  list  be  bad,  or  if  there  be  no  list  at  all, 
it  is  the  duty  of  the  mayor  to  revise  the  list  of  claimants  and  to  put 
their  names  on  the  burgess  roll.  He  says,  <^  If  the  overseers  sent  in  a 
paper  saying  that  in  such  a  parish  there  were  no  persons  entitled,  I 
think  it  cannot  be  denied  that  the  mayor  might  insert  the  names,  if 
the  parties  claimed  and  proved  themselves  entitled ;  and  I  also  think 
it  far  from  impossible  that,  without  such  a  proceeding  by  the  Overseers, 
if  he  found  that  there  were  many  persons  entitled  whose  names  were 
not  sent  in,  he  might  make  out  a  list" 
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Erle,  J.  I  am  of  opinion  that  this  role  ought  to  be  discharged. 
The  applicant  appears  to  have  put  in  a  claim  to  be  admitted  upon 
the  burgess  list,  and  to  have  been  entered  upon  the  list  of  claimants, 
which  it  is  conceded  is  regular  and  valid.  But  in  consequence  of 
the  burgess  list  being  informally  signed,  the  mayor  refused  to  enter- 
tain the  claim.  The  applicant  now  calls  upon  me  to  order  the  mayor 
and  assessors  to  revise  the  list  of  claimants,  which  he  contends  to  be 
a  substantive  list  and  capable  of  becoming  the  burgess  list.  It  seems 
to  me  that  the  supposition  that  the  mayor  is  bound  to  revise  the  list 
of  claimants  is  a  mistake.  The  list  of  claimants  pre-supposes  the 
existence  of  a  burgess  list,  which  the  mayor  is  bound  to  revise  by 
adding  from  the  list  of  claimants  those  who  have  been  improperly 
omitted,  and  by  striking  out  the  names  of  those  who  may  have  been 
improperly  inserted.  The  claim  is,  not  that  the  claimants  should  be 
the  burgesses  of  the  borough,  but  that  they  shoald  be  put  upon  the 
burgess  list  It  must  be  taJcen  for  the  purpose  of  this  argument,  that 
for  this  year  the  burgess  lists  of  this  borough  were  nullities.  In  my 
opinion,  the  list  of  claimants  is  not  a  substantive  list  by  itself  capable 
of  becoming  the  burgess  list,  but  is  only  an  adjunctive  list,  to  be 
taken  in  company  with  the  burgess  lists,  and  only  to  be  revised  for 
the  purpose  of  considering  whether  the  names  of  any  claimants  are 
to  be  inserted  among  the  names  of  the  other  burgesses  of  the  borough, 
which  latter  lists  when  revised  and  completed  become  the  burgess 
roll.  I  have  no  hesitation  in  coming  to  this  conclusion,  because^  if  I 
acceded  to  the  application,  and  the  mavor  were  to  revise  the  list  of 
claimants,  the  effect  would  be  to  turn  the  list  of  claimants  into  the 
burgess  roll  for  the  year  1853,  and  all  the  burgesses  who  are  now  on 
the  roll  would  be  disfranchised,  and  the  claimants  would  become  the 
sole  constituency  of  the  borough.  It  would  be  a  most  manifest  in- 
justice and  departure  from  the  intention  of  the  act  of  parliament  if 
the  claimants  alone  could  be  the  burgesses  of  the  borough,  by  reason 
of  the  parish  officers  having  made  a  slip  in  omittingto  sign  the  bur- 
gess lists.  It  seems  to  me  to  have  been  decided  in  TUie  Queen  v.  TAe 
Mayor  of  Dover ^  that  if  the  mayor  had  chosen  to  take  the  list  signed 
by  the  two  overseers  as  a  proper  list,  no  objection  could  have  been 
made  to  his  so  doing.  I  do  not,  however,  express  any  opinion  re- 
specting the  validity  of  this  burgess  list,  as  the  sole  question  before 
me  is,  whether  the  mayor  is  bound  to  revise  the  list  of  claimants.  If 
there  was  no  burgess  list  and  the  parties  had  done  all  that  they  could 
to  make  a  valid  claim,  I  should  be  very  much  disposed,  if  I  were 
called  upon,  to  act  upon  the  opinion  of  Patteson,  J.,  in  The  Queen  v. 
The  Mayor  of  lAchfieldy  that  the  claimant  might  be  entitled  under 
circumstances  like  the  present  to  be  put  upon  the  burgess  roll.  But 
that  is  not  the  present  application.  The  rule,  therefore,  must  be  dis- 
charged. Rule  discharged. 
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Lbwis  V.  Dyson.^ 

January  31,  1852. 

Judgments  J  Register  of —  Charge  on  Real  Estate —  Compelling  Plain" 
tiff  to  consent  to  Entry  that  he  took  Defendant  in  Ececution. 

The  plaintiff,  after  making  an  entry  of  a  judgment  obtained  against  the  defendant  in  the 
book  of  the  senior  Master  of  the  Common  rleas,  pursuant  to  1  &  2  Vict.  c.  110, 4  19i  with 
a  view  uf  charging  the  defendant's  real  estate,  took  him  in  execution  under  the  same  judg* 
ment  The  defendant  became  insolrent,  and  his  assignee  contracted  to  sell  his  real  estate. 
The  purchaser  refused  to  complete  the  purchase  in  consequence  of  the  entry  of  the  judg- 
ment which  chai^d  the  property. 

The  plaintiff  baring  refused  to  consent  to  an  entry  of  satisfaction  being  made  in  the  book, 
the  court,  on  the  application  of  the  assignee,  granted  a  rule  ordering  the  plaintiff's  attorney 
to  attend  before  the  senior  Master  of  the  Common  Pleas  and  consent  to  an  entry  being 
made  that  the  plaintiff  had  taken  the  defendant  in  execution  under  the  judgment  after 
having  made  the  entry. 

The  rule  in  this  case  calle4  on  the  plaintiff  to  show  cause  why  James 
Mark  well  should  not  have  leave,  to  add  to  the  entry  of  the  judgment 
in  this  action  in  the  book  of  the  senior  Master  of  the  Court  of  Com- 
mon Pleas,  a  statement  that  after  the  judgment  was  entered,  and 
before  certain  hereditaments  of  the  defendant  thereby  charged  had  been 
converted  into  money  or  realized,  the  plaintiff  took  the  person  of  the 
defendant  in  execution  upon  the  judgment,  and  so  forfeited  the  said 
charge,  or  why  the  entry  of  the  judgment  should  not  be  struck  out.  . 

The  following  were  the  facts  that  gave  rise  to  the  motion :  —  The 
plaintiff,  who  had  obtained  final  judgment  against  the  defendant  in 
this  action  on  the  26th  of  April,  1849,  caused  an  entry  of  the  judg- 
ment to  be  made  in  the  book  of  the  senior  Master  of  the  Court  of 
Common  Plests  pursuant  to  the  stat  1  &  2  Vict.  c.  110,  §  19,  for  the 
purpose  of  charging  the  freehold  property  of  the  defendant.  On  the 
1st  of  June  following  the  plaintiff  took  the  defendant  in  execution  on 
a  ca,  sa,  issued  on  this  judgment.  The  defendant  became  insolvent. 
The  vesting  order  was  made  on  the  1st  of  December,  and  on  the  14th 
of  March,  1850,  A.  Mathison  and  James  Markwell  were  appointed 
creditors'  assignees.  Subsequently,  Markwell  (Mathison  being  dead) 
entered  into  a  contract  for  the  sale  of  the  freehold  property  of  the  de- 
fendant, but  the  purchasers  refused  to  complete  the  purchase  in  conse- 
quence of  this  entry  in  the  Master's  book.  The  plaintiff's  attorney 
refused  to  consent  to  an  entry  being  made  in  the  book,  that  the  charge 
upon  the  defendant's  estates  had  been  satisfied. 

Keane,  in  last  term,  obtained  a  rule  nisiy  suggesting  that  the  Master 
of  the  Court  of  Common  Pleas  was  willing  to  make  the  entry  if  the 
court  would  give  directions  on  the  subject 

Tomlinson  showed  cause.  This  application  is  quite  novel  By 
sect.  13  of  the  stat.  1  &  2  Vict  c.  110,  a  judgment  entered  up  is  to 
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be  a  charge  upon  the  defendant's  real  estates.  By  sect  16,  if  the 
plaintiff  takes  the  defendant  in  execution  under  the  judgment  before 
the  property  charged  is  converted  into  money,  he  forfeits  the  benefit 
of  the  charge.  Sect  19  directs  that  no  judgment  shall  affect  any 
lands  until  it  be  duly  entered  in  the  book  of  the  senior  Master  of  the 
Court  of  Common  Pleas.  But  there  is  no  power  or  discretion  given 
by  the  act  as  to  making  any  entry  in  the  Master's  book  as  to  any 
satisfaction  or  discharge  of  the  judgment  Such  an  entry  might  pos- 
sibly be  prejudicial  to  the  plaintiff  in  making  an  application  to  a 
court  of  equity.  This  court  cannot  order  the  Master  of  the  Common 
Pleas  (an  independent  court)  to  make  any  entry  in  his  book.  Wells  v. 
Gibbsy  3  Beav.  399 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Chanc.  97,  is  quite 
in  point 

[Erle,  J.  If  the  Master  of  the  Common  Pleas  objected  to  the 
motion  I  should  hesitate  to  grant  the  rule.| 

The  entry,  at  all  events,  should  not  be  of  satisfaction,  but  simply  of 
the  fact  of  the  arrest 

Keane,  for  the  applicant,  was  not  called  upon. 

Erle,  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute. 
The  form  of  it  will  be  similar  to  that  which  we  are  constantly  in  the 
habit  of  adopting  in  an  analogous  instance  where  a  judgment  has 
been  satisfied.  In  such  a  case  we  frequently  order  the  plaintiff's  at- 
torney to  attend  with  the  defendant's  attorney  before  the  proper  officer, 
and  to  consent  to  the  entry  of  satisfaction  being  made  on  the  roU. 
The  rule  in  this  case  should  be  that  the  plaintiff's  attorney  on  pay- 
ment of  his  costs  and  of  the  costs  of  this  application,  attend  before 
the  senior  Master  of  the  Common  Pleas  and  consent  to  an  entry  on 
the  register  there,  that  the  defendant  on  a  certain  day  was  taken  in 
execution  by  the  plaintiff-  on  this  judgment 

Rule  absolute  accordingly^ 


The  Master  Pilots  ic  Seamen  of  Newcastle-upon-Tyne  r.  Brad- 
ley &  others.^ 

Eebraaiy  10, 1852. 

Charier  —  Construction  —  Evidence  of  Usage  —  Misdirection  —  PorU 

By  a  charter  of  James  2,  the  Master  Pilots,  &c,  of  the  Trinity  House  of  Newcastle-apon- 
Tyne  were  incorporated,  and  were  enabled  to  receive  for  pilotage  of  vessels  up  and  do^-n 

'  The  rule  was  thus  drawn  up — <<  It  is  ordered  that  upon  payment  of  the  costs  of  this 
M>pllcation  and  of  the  plaintiff 's  attorney's  attendance  before  the  senior  Master  of  the 
Ccmrt  of  Cominon  Pleas,  he  shall  consent  to  the  said  Mlaster  making  an  entry  in  the 
book  in  which  the  judgment  in  this  cause  is  registered,  that  after  the  entry  of  the  said 
judgment  in  the  said  book  the  plaintiff  took  tne  person  of  the  defendant  in  execution 
upon  the  said  judgment" 

9  21  Law  J.  Rep.  (k.  s.)  Q.  B.  196. 
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the  Tyne,  and  in  and  oat  of  any  of  the  cre^  or  memhen  thereof,  certain  payments,  the 
amonnt  payable  by  "  strangers  and  aliens  *'  being  different  The  charter  then  granted  and 
confirmed  that  all  persons,  as  well  subjects  as  stran^rs  bom,  being  owners  of  goods,  &c, 
brought  in  any  ship  from  beyond  the  seas  into  the  nrer  of  Tvne  or  the  creeks  or  members 
aforesaid,  or  any  creek  or  member  belonging  to  the  port  of  Newcastle>apon-Tyne,  should 
pay  a  certain  ancient  duty  called  primage,  i.  e,  2d.  for  every  tun  of  wine,  &c.,  and  all  goods 
rated  by  the  tun,  (fish  killed  and  brought  in  by  the  Englishmen  only  excepted,)  and  Sk/. 
for  every  last  of  flax,  &c.,  in  manner  and  form  following,  i.  e,  *'  aliens  and  strangers  bom 
and  all  other  such  persons  who  with  their  ships  or  vessels  shall  arrive  within  the  said  port 
or  in  any  of  the  said  creeks  or  members  and  not  belonging  to  the  same,  before  they  depart 
with  their  ships,  &c^  from  the  said  port  or  forth  of  ue  said  creeks  shall  pay  Uie  duties 
aforesaid  for  and  in  the  name  of  primage  as  is  aforesaid,  and  every  free  merchant  and  other 
inhabitant  of  Newcastle  aforesaid  arriving  with  their  said  ships,  &c.,  within  the  said  river 
of  Tyne  shall  pay  the  duties  aforesaid  within  ten  days  after  the  landing  of  the  said  goods.** 

In  an  action  for  primage  against  the  defendants,  who  were  merchants  and  natives  of  Sunder- 
land, in  respect  of  goods  broujp^ht  by  them  into  Sunderiand,  which  was  alleged  to  be  a 
creek  or  member  of  the  port  of  Newcastle-npon-Tyne,  evidence  was  offered  on  behalf  of 
the  plaintiffs  of  a  payment  of  the  duty  nnaer  the  same  circumstances  sixty  years  ago. 
The  defendants  asserted  that  Sunderland  was  a  distinct  port  from  Newcastle.  The  judge, 
without  calling  the  attention  of  the  jury  to  the  construction  of  the  chartM'  or  to  other 
documentary  evidence  ^ven  by  the  defendants,  left  it  to  them  whether  this  was  an  imme- 
morial payment  belongmg  to  the  pUuntiffs,  and  the  jury  found  in  the  affirmative. 

Edd^  that  this  wns  a  misdirection,  as  the  terms  of  the  charter  and  all  the  evidence  given  by 
the  defendants  oueht  to  have  been  left  to  the  jury,  for  the  purpose  of  deciding  on  the  lia- 
bility of  the  defendantf  to  these  dnties. 

SembUj  that  under  the  terms  of  the  charter  a  Sunderland  merchant  importing  into  Sunder- 
land (assuming  it  to  be  a  creek  of  the  port  of  Newcasde)  is  not  liable  to  pnmage ;  but 

Edd^  that  the  language  of  the  charter  was  snfficiently  ambiguous  to  let  in  evidence  of  usage 
for  the  purpose  of  explaining  it 

Debt  for  certain  petty  customs,  &c.,  called  primage. 

Plea — never  indebted,  and  issue  thereon. 

The  cause  was  tried  before  Williams,  J.,  at  the  Carlisle  Summer 
Assizes,  1851,  when  the  plaintiff  had  a  verdict,  subject  to  leave  re- 
served to  the  defendants  to  move  to  enter  a  verdict  for  them.  The 
facts  of  the  case  and  the  grounds  of  the  decision  appear  so  fully  from 
the  judgment  of  the  court  that  it  is  unnecessary  to  repeat  them  here. 

A  rule  nisi  having  been  obtained  according  to  the  leave  reserved, 
and  also  for  a  new  trial  on  the  ground  of  misdirection, 

Watson  and  Manisty  showed  cause,  and 

Dnthank  supported  the  rule.^  The  arguments  sufficiently  appear 
from  the  judgment,  which  was  now  delivered  by 

Coleridge,  J.  This  was  an  action  of  debt  for  petty  customs,  tolls, 
dues,  and  duties  in  respect  of  merchandise  whereof  the  defendants  were 
the  owners,  and  which  had  been  brought  by  vessels  into  the  port  of 
Sunderland,  the  same  being,  as  alleged  in  the  first  count,  a  creek  or 
member  of  the  port  of  Newcastle,  and  there  landed.  In  the  third 
count,  the  claim  was  in  respect  of  merchandise  brought  by  the 
defendants  in  ships  into  a  creek  belonging  to  the  port  of  Newcastle, 
to  wit,  into  Sunderland.     At  the  trial  before  my  brother  Williams,  the 
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plaintiffs  had  a  verdict,  subject  to  leave  to  enter  it  for  the  defendants 
on  the  point  presently  to  be  mentioned ;  and  the  defendants,  besides 
moving  for  that,  moved  also  and  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection. 

The  duty  in  question  was  primage,  said  to  be  a  prescriptive  pay- 
ment at  present  claimed  by  the  plaintiffs  under  a  charter  of  5  Jac  2, 
which,  after  incorporating  them  under  the  name  of  Master  Pylots  and 
Seamen  of  the  Trinity  House  of  Newcastle-upon-Tyne,  in  the  county 
of  Newcastle-upon-Tyne,  and  making  several  provisions,  went  on 
thus : — "  And  whereas,  by  the  frequent  and  dangerous  incursions  <SF 
the  sea  upon  the  port  of  Newcastle,  the  society  are  put  to  necessary 
and  extraordinary  charges  for  prevention  and  repair  of  the  ruins  there- 
by daily  growing,  we  are  willing  for  their  assistance  therein  that  for 
the  future  they  may  receive  some  reasonable  payments  and  allow- 
ances in  that  behalf;  our  will  and  pleasure  therefore  is,  and  we  do 
hereby  for  us,  &c.,  declare  and  grant  unto  the  said,  &c.,  that  it  shall 
and  may  be  lawful  for  the  said  master,  &c.,  to  demand,  receive, 
and  take  of  the  owner,  part-owner,  master,  purser,  or  factor  of  every 
ship  or  vessel,  a  certain  payment  for  pilotage,  the  pilotage  extending 
both  to  the  conducting  such  vessels  up  and  down  the  Tyne  and  in 
and  out  of  any  of  the  creeks  or  members  of  the  same ;  and  the  rate 
being  12(L  per  foot  of  draught  if  loaded,  and  GcL  more  from  "all 
strangers  and  aliens ; "  8d.  if  light,  with  an  additional  id.  '<  of  aliens 
or  strangers."  Then  the  charter  went  on  to  give,  grant,  and  confirm 
unto  the  said  master,  &c.,  "  that  all  person  and  persons,  as  well  sub- 
jects as  strangers  born,  being  owner  or  owners  of  any  goods,  wares, 
&c.,  which  shall  be  brought  in  any  ship  from  beyond  the  seas  into 
the  said  river  of  Tyne,  or  the  creeks  or  members  aforesaid,  or  any 
creek  or  member  belonging  to  the  said  port  of  Newcastle-upon-Tyne, 
shall,  from  time  to  time,  as  often  as  such  goods  shall  be  brought  in, 
pay  an  antient  duty  heretofore  lawfully,  accustomably,  and  usually 
paid  to  the  said  company,  &c.,  called  primage,  that  is  to  say,  2e2.  of 
of  every  tunn  of  wine,  oyle,  and  all  other  goods,  raff,  wares,  and  com- 
modities  whatsoever  rated  and  accounted  by  the  tunn  (fish  killed  and 
brought  in  by  the  Englishmen  only  excepted),  and  3d.  for  every  last 
of  fiax,  &c.,  or  any  other  goods,  &c.,  rated  and  accounted  by  the  last, 
in  manner  and  form  following,  that  is  to  say,  aliens  and  strangers 
born,  and  all  other  such  person  or  persons  which,  with  their  said  ships 
or  vessels,  shall  arrive  within  the  said  port  or  in  any  of  the  said  creeks 
or  members  and  not  belonging  to  the  same,  before  they  depart  with 
their  ships  or  vessels  from  the  said  port  or  forth  of  the  said  creeks 
shall  pay  the  duties  aforesaid  for  in  the  name  of  primage,  as  is  afore- 
said; and  every  free  merchant  and  other  inhabitant  of  Newcastle 
aforesaid  arriving  with  their  said  ships  or  vessels  within  the  said  river 
of  Tyne  shall  pay  the  duties  aforesaid  within  ten  days  after  the 
landing  of  the  said  goods  aforesaid,  upon  lawful  demand." 

The  defendants  admitted  the  payment  of  primage  at  Newcastle 
for  ships  coming  into  the  Tyne ;  but  it  being  admitted,  on  the  other 
hand,  that  they  were  merchants  and  natives  of  Sunderland,  and  the 
claim  being  in  respect  of  goods  brought  into  Sunderland  of  which  they 
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were  either  the  owners  or  importers,  thev  denied  their  liability,  both 
upon  the  construction  of  the  charter  and  its  validity  in  bo  far  as  it 
extended  to  Sunderland. 

Much  evidence  was  produced  on  both  sides;  and  among  other 
things,  on  the  part  of  the  plaintiffs,  was  the  very  strong  fact  of  a 
payment  of  the  duty  under  the  same  circumstances  as  those  under 
which  the  defendants  were  now  charged  for  more  than  sixty  years. 
At  the  close  of  the  case  it  appears  that  the  course  which  the  learned 
judge  took  was  this :  treating  the  case,  except  as  it  might  be  affected 
by  the  construction  to  be  put  on  the  charter,  nearly  as  an  undefended 
cause  in  consequence  of  the  evidence  of  payment  for  so  long  a  time, 
he  reserved  that  point  of  construction  for  us,  and  without  com- 
ment or  explanation,  and  without  himself  directing  the  jury  at  all  as 
to  the  construction  of  the  charter  or  the  effect  of  much  documentary 
evidence  put  in  by  the  defendants,  simply  asked  them  if  they  had  any 
doubt  that  this  was  an  immemorial  payment  Upon  which  the  jury 
found  it  to  be  an  ancient  due  from  time  immemorial,  belonging  by 
prescription  to  the  plaintif&  as  a  corporation. 

Now,  it  seems  difficult  to  uphold  this  way  of  dealing  with  the  case, 
unless  we  are  prepared  to  maintain  that  the  usage  of  payment  here 
proved  was  per  se^  and  in  spite  of  any  evidence  to  the  contrary,  con- 
clusive to  establish  the  immemoriality  and  prescriptive  nature  of  the 
due  claimed.  If  the  construction  and  validity  ol  the  charter,  if  the 
construction  and  weight  properly  due  to  the  documents  produced  on 
the  part  of  the  defendants,  could  be  at  all  material  helps  to  the  jury 
in  drawing  their  conclusion,  it  seems  clear  that  they  have  not  received 
the  assistance  which  the  learned  judge  ought  to  have  afforded  them ; 
and  that  their  attention  would  be  diverted  from  all  the  other  evidence 
in  the  cause,  and  exclusively  turned  to  the  simple  and  intelligible 
fact  of  payment.  This  fact  was  undoubtedly  very  cogent,  and  it 
might  in  the  end  have  prevailed  over  every  doubt  suggested  by  the 
other  parts  of  the  case ;  still  the  defendants  were  entitled  to  have 
those  other  parts  brought  under  the  consideration  of  the  jury,  with  all 

E roper  advantages,  before  they  came  to  their  conclusion.  The  rule 
as  never  been  laid  down  on  this  matter  more  strongly  than  in  Jenkins 
V.  Harvej/j  1  Cr.  M.  &  R.  877 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Exch.  17. 
It  has  been  questioned  whether  it  was  not  there  laid  down  too 
strongly — see  Brune  v.  T%ampson,  4  Q.  B.  Rep.  543 ;  s.  c.  12  Law  J. 
Rep.  (n.  s.)  Q.  B.  251 ;  but  adopting  the  language  used  there,  it  went 
no  further  than  this,  that  "  from  uninterrupted  modern  usage  a  jury 
ought  to  find  the  immemorial  existence  of  the  payment,  unless  some 
evidence  is  given  to  the  contrary."  Here  the  defendants  contended 
that  even  under  the  terms  of  the  charter  there  was  no  liability  to  the 
payment ;  and  further,  that  Sunderland  was,  from  time  immemorial, 
'a  separate  port,  of  which  the  bishop  of  Durham  was  the  grantee  and 
lord ;  and  that  although  for  fiscal  purposes,  it  had  been  made  a  mem- 
ber of  the  port  of  Newcastle,  it  was,  for  the  purpose  in  question,  dis- 
tinct from  it ;  and  that  the  grant  of  the  crown,  therefore,  at  any  period, 
could  not,  as  the  charter  in  question  did  not,  extend  to  it.  Had  the 
grounds  and  evidence  on  which  this  case  rested  been  laid  before  the 

33  • 
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jury,  they  might  still  have  found  the  payment  immemorial  or  they 
might  not,  and  therefore  we  think  there  must  be  a  new  trial. 

The  learned  judge  has  reserved  for  our  consideration  the  construc- 
tion of  the  charter ;  it  appears  to  be  exactly  one  the  construction  of 
which  may  be  materially  helped  by  the  evidence  of  usage ;  but  a  few 
remarks  on  the  language  of  it  may  be  of  service  upon  a  new  trial. 
First,  it  is  to  be  observed  that  the  grant  in  question  follows  on  one 
of  pilotage,  which  probably  extends  not  merely  to  the  river  and  creeks 
within  it,  but  to  all  creeks  of  the  port,  and  a  distinction  seems  to  be 
made  between  the  two ;  it  is  binding  on  all  persons,  distinguishing 
by  the  amount  to  be  paid  between  subjects  and  "strangers  or  aliens," 
and  as  to  the  former  making  no  distinction  between  one  class  of  sub- 
jects and  another.  The  grant  in  question  extends,  in  the  first  place, 
to  all  owners  of  goods  imported,  as  well  subjects  as  strangers  born 
(unless  as  to  fish  killed  and  brought  in  by  Englishmen),  and  in  terms 
embraces  all  creeks  or  members  of  the  port  of  Newcastle ;  the  same 
amount  is  to  be  paid  by  all,  and  the  only  difference  is  as  to  the  time 
of  payment.  Upon  the  clause  providing  for  this  difference,  the  main 
question  arises ;  it  is  introduced  by  the  words  "  in  manner  and  form 
following,"  and  certainly  seems  intended  to  provide,  under  one  head 
or  the  other,  for  every  person  who  was  to  pay  at  all.  The  first  division 
is  "  aliens  and  strangers  born  and  all  other  such  person  or  persons 
which"  (that  is  to  say,  "as")  "with  their  said  ships  or  vessels  shall 
arrive  within  the  said  port  or  in  any  of  the  said  creeks  or  members, 
and  not  belonging  to  the  same."  The  second  and  only  other  division 
is,  "  every  free  merchant  and  other  inhabitant  of  Newcastle  aforesaid 
arriving  with  their  said  ships  or  vessels  within  the  said  river  of  Tyne." 
It  is  clear  that  s^  Sunderland  man  importing  into  Sunderland  is  not 
within  the  latter  division,  nor  is  he  within  the  former  if  the  words 
"  not  belonging  to  the  same  "  refer  to  the  creeks  or  members  as  well  as 
to  the  port ;  and  according  to  ordinary  rules  of  construction  they  cer- 
tainly do.  If  this  were  a  charter  of  yesterday,  and  there  were  no 
usage  to  throw  light  on  it,  all  that  could  be  said  for  the  plaintiffs 
would  be,  that  it  was  most  unreasonable  wholly  to  exempt  importers 
inhabitants  of  Sunderland  when  those  of  Newcastle  were  charged ; 
and  it  might  be  said,  on  the  other  hand,  to  be  equally  unreasonable 
not  to  give  them  if  liable  the  same  time  for  payment  as  the  Newcas- 
tle men ;  but  the  strongest  answer  would  be  quod  voluU  rum  dixxL 
There  were  no  words  to  embrace  the  Sunderland  importer  into  Sun- 
derland if  it  was  intended  to  include  him.  We  are  not,  however, 
dealing  with  a  charter  of  yesterday ;  and  there  is  ambiguity  enough 
to  let  in  the  evidence  relied  on  on  both  sides. 

Rule  absolute  for  a  new  triaL 
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Limitations,  Statute  of — Acknowledgment  of  a  Debt — Promise  to  Pay. 

T.  owed  to  F.  &  Co.  on  their  bankmptcy  275/.  as  surviving  partner  of  the  firm  of  T.  &  Y., 
and  6,565/.  as  partner  in  the  firm  of  T.  &  J.  For  5,000/.  part  of  this  latter  sum,  he  had 
given  a  mortgage  as  security.  The  ofiScial  assignee  of  P.  &  Co.  wrote  to  T.  demanding 
payment  of  the  275/.  standing  in  the  bankrupts*  books  against  the  firm  of  T.  &  Y.  T.,  in 
answer,  wrote,  "  You  have  no  occasion  to  blame  yourself  respecting  any  claim  on  me  for 
the  estate  of  P.  &  Co. ;  the  matter  has  been  arranged  at  the  different  interviews  and  meet* 
'  ings  with  the  assis;nees  here,"  &c.  "  It  was  arranged  that  I  should  pay  450/.  on  the  20th 
of  May,  450/.  on  tne  20th  of  Aueust,  450/.  on  the  20th  of  November,  and  450/.  on  the  20th 
of  February  next,  after  which  I  am  in  hopes  that  I  shall  be  able  to  transfer  the  5,000/. 
mortgage  to  enable  me  to  clear  off  the  whole  that  ma^  be  standing  against  me."  It  was 
admitted  that  the  instalments  of  450/.  were  to  be  paid  m  respect  of  the  debt  of  6,565/. 

ndd^  that  the  letters  did  not  contain  a  sufficient  acknowledgment  or  promise  to  take  the  case 
as  to  the  debt  of  275/.  out  of  the  Statute  of  Limitations. 

This  was  a  writ  of  error  from  the  Court  of  Queen  s  Bench  on  a 
bill  of  exceptions  tendered  to  the  ruling  of  Lord  Campbell,  C.  J., 
before  whom  the  case  was  tried,  on  the  7th  of  July,  1851. 

The  action  was  assumpsit  for  money  lent,  &c.  to  one  Turner,  de- 
ceased, by  the  assignees  of  Parker  and  others,  bankrupts,  against  the 
defendants  who  were  executors  of  Turner.  The  only  material  plea 
was  the  Statute  of  Limitations. 

The  evidence  was  that  Turner  had  been  in  partnership  with  two 
persons,  Yeoman  and  Yates,  up  to  1835.  That  on  the  6th  of  Janu- 
ary, 1843,  275/.  was  due  from  Turner  as  surviving  partner  of  that 
firm  to  the  bankrupt.  In  1838,  Turner  entered  into  partnership  with 
two  persons  named  Johnson,  and  at  the  time  of  the  bankruptcy  the 
firm  of  Turner  &  Johnson  were  indebted  to  the  bankrupts  in  6,565/. 
2s,  Id.  In  part  security  of  this  debt.  Turner  had  given  a  mortgage 
on  certain  property  for  5000/.  It  was  further  proved  that  since  the 
bankruptcy,  Turner  had  admitted  his  liability  to  pay  the  specific  debt 
of  275/.  18*.  6A  On  the  25th  of  June,  1844,  the  official  assignee,  one 
of  the  plaintiffs,  wrote  to  Turner  the  following  letter:  — 

"jRe  Parker,  Shore,  Sf  Co. 

"  June  25th,  1844. 
"  Gentlemen,  —  By  the  books  of  the  above  bankrupts,  there  is  a 
balance  of  275/.  18^.  lid.  with  interest  standing  against  you  ever 
since  the  16th  of  January,  1843,  and  I  take  considerable  blame  to 
myself  for  allowing  this  debt  and  interest  to  remain  so  long  unset- 
tled ;  and  I  am  now  so  situated  that  I  must  request  you  will  not  fail 
in  calling  on  Mr.  Freeman;  senior,  on  Monday  next,  at  No.  53  Queen 


1  21  liaw  J.  Rep.  (n.  s.)  Q.  B.  199.    Coram  Parks,  B.,  Cress  well,  J.,  Piatt, 
B.,  Williams,  J.,  Talfourd,  J.,  and  Martin,  B. 
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street,  Sheffield,  between  the  hours  of  twelve  and  four  o'clock,  and 
pay  the  same;  and  in  case  of  non-compliance,  I  must  forthwith 
have  recourse  to  most  stringent  measures  agreeably  to  the  late  act  of 
Parliament  to  enforce  the  payment  thereof. 

"  I  am  yours,  &c., 

"  G.  W.  Freeman,  Official  Assignee." 
"  For  Turner,  Yeoman,  &  Yates." 

To  this  letter,  Turner  wrote  in  answer:  — 

«  Mr.  O.  W.  Freenum. 

«  June  26, 1844. 
"  Sir, —  In  reply  to  yours  of  yesterday's  date,  I  beg  to  observe  that 
you  have  no  occasion  to  blame  yourself  respecting  any  claim  on  me 
for  the  estate  of  Parker,  Shore,  &  Co.  The  matter  has  been  arranged 
at  the  different  interviews  or  meetings  with  the  assignees  here,  and  at 
the  last  meeting  I  had  with  Mr.  Freeman,  jun.,  it  was  arranged  that 
I  should  pay  450/.  on  the  20th  of  May,  450/.  on  the  20th  of  August, 
450/.  on  the  20th  of  November,  and  450/.  on  the  20th  of  February 
next;  after  which  I  am  in  hopes  that  I  shall  be  able  to  transfer  the 
5000/.  mortgage  to  enable  me  to  clear  off  the  whole  that  may  be 
standing  against  me.     I  am  yours,  &c.  Thomas  Turner." 

It  was  admitted  that  these  sums  of  450/.  were  to  be  paid  on  ac- 
count of  the  debt  due  from  the  firm  of  Turner  &  Johnson,  and  that 
the  mortgage  referred  to  was  the  mortgage  given  by  Turner  for  the 
security  of  that  debt,  and  that  before  and  after  the  letters  and  before  the 
action  brought.  Turner  had  paid  off  the  whole  debt  of  6,565/.  25.  7<L 

The  learned  Chief  Justice  directed  the  jury  that  the  letters  were 
not  a  sufficient  acknowledgment  or  promise  to  take  the  case  out  of 
the  Statute  of  Limitations  as  to  the  debt  of  275/.  I85.  6dL,  "  the  said 
letters  not  containing  any  absolute  acknowledgment  of  a  debt  or 
a  promise  to  pay,  but  only  expressing  a  hope  that  on  the  transfer  of 
the  mortgage  the  said  Thomas  Turner  might  be  able  to  clear  off  the 
whole  that  might  be  standing  against  the  said  Thomas  Turner." 
The  jury  consequently  found  for  the  defendants  on  the  issue  on  the 
plea  in  question. 

Bonyman,  The  direction  was  wrong.  Lord  Tenterden's  Act 
clearly  contemplates  that  there  may  be  an  acknowledgment  which 
does  not  amount  to  a  promise.  The  existence  and  amount  of  the 
debt  is  clearly  proved  by  the  two  letters.  There  is  no  dispute  as  to 
the  amount  In  the  letter  of  the  26th,  Turner  does  not  restrict  his 
liability  to  pay  by  any  condition ;  he  does  not  say  that  he  -will  pay 
if  he  can  obtain  the  money.  The  mortgage  had  ceased  to  be  neces- 
sary for  the  security  of  the  first  debt,  which  had  been  paid  off;  and  it 
might  have  been  transferred  at  once.  The  time  therefore  in  which 
the  defendant  proposes  to  pay  had  elapsed.  The  letter  contains  an 
acknowledgment  of  the  debt,  and  then  goes  on  to  express  a  hope  as 
to  a  particular  mode  in  which  the  payment  is  to  be  made.    A  promise 
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will  be  inferred  by  law  from  an  absolute  acknowledgment.  There  is 
nothing  in  the  expression  of  the  hope  to  put  down  the  effect  of  the 
previous  acknowledgment.  The  matter  ought  to  have  been  left  to 
the  jury  whether  there  was  a  promise  to  pay  this  particular  debt.  He 
referred  to  Hurst  v.  Parker^  1  B.  &  Aid.  92 ;  Tanner  v.  Sinart,  6  B.  & 
C.  603 ;  s.  c.  5  Law  J.  Rep.  K.  B.  218 ;  Eicke  v.  Nokes^  1  Moo.  & 
Rob.  359 ;  Dabbs  v.  Humphries^  10  Bing.  446 ;  s.  c.  3  Law  J.  Rep. 
(n.  s.)  C.  p.  139 ;  Bird  v.  Oammon^  3  Bing.  N.  C.  883 ;  s.  c.  6  Law  J. 
Rep.  (n.  8.)  C.  P.  258 ;  Philips  v.  Philips^  3  Hare,  299 ;  Dobson  v. 
Mackey,  8  Ad.  &  E.  225,  w. ;  Gardner  v.  MMahon^  3  Q.  B.  Rep.  561 ; 
s.  c.  11  Law  J.  Rep.  (n.  s.)  Q.  B.  297 ;  Smith  v.  Poole,  12  Sim.  17 ; 
s.  c.  10  Law  J.  Rep.  (n.  s.)  Chanc.  192;  and  Goddard  v.  Ingram^ 
3  Q.  B.  Rep.  839 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Q.  B.  9. 

Tomlinson,  for  the  defendant.  The  direction  is  righi  The  letter 
did  not  contain  any  promise  to  pay  nor  any  absolute  acknowledgment 
of  the  debt  from  which  a  promise  to  pay  could  be  inferred.  Lord 
Tenterden's  Act  does  not  alter  the  law,  but  the  mode  of  proof  only. 
Hart  v.  Prendergast,  14  Mee.  &  W.  741 ;  s.  c.  15  Law  J.  Kep.  (n.  s.) 
Exch.  223.     (He  was  here  stopped  by  the  court) 

Honyman  replied. 

Parke,  B.  In  this  case,  we  are  all  of  us  of  opinion  that  the  direc- 
tion of  Lord  Campbell  is  correct  in  the  terms  used  by  him.  Lord 
Campbell  told  the  jury  that  this  letter  was  not  sufficient  to  take  the 
case  out  of  the  statute, — the  letter  not  containing  any  absolute 
acknowledgment  of  a  debt  or  promise  to  pay,  but  only  expressing  a 
hope  that  on  the  transfer  of  the  mortgage,  Turner,  the  defendant's 
testator,  might  be  able  to  clear  off  all  that  was  standing  against  him. 
This  direction  is  expressly  excepted  to.  There  is  no  question  at  all, 
since  Tanner  v.  Smart,  as  to  what  the  law  is.  The  issue  raised  is, 
whether  the  defendant's  testator  promised  to  pay  the  plaintiffs  in  the 
terms  stated  in  the  declaration,  —  that  is,  to  pay  upon  request 
Now,  in  order  to  maintain  that  issue,  there  must  be  proof  of  Lord 
Tenterden's  Act ;  that  proof  must  be  in  writing ;  a  promise  conform- 
able to  the  allegation ;  and  since  there  must  be  an  acknowledgment 
from  which  the  court  can  infer  a  promise  to  pay  on  request,  or  a 
promise  to  pay  on  condition,  which  condition  has  been  fulfilled,  or  a 
promise  to  pay  after  a  time,  which  time  has  elapsed,  I  quite  agree,  if 
there  be  merely  an  acknowledgment  of  the  debt  without  any  accom- 
panying observations,  as  if  there  had  been  an  I  O  U  275/.,  that  would 
have  been  sufficient  to  support  the  issue ;  because,  from  the  absolute 
acknowledgment  of  a  debt,  unaccompanied  by  any  qualifying  obser- 
vations, you  may  infer  a  promise  to  pay  on  request  But  here  there 
is  no  distinct  acknowledgment  of  the  debt  The  letter  of  the  26th 
of  June  does  not  state  any  precise  sum,  but  only  speaks  of  a  claim 
as  a  matter  of  account  It  would  have  been  a  matter  for  the  jury 
whether  the  letter  referred  to  the  particular  debt  of  2151  I85.  lid.  The 
construction  of  the  letter,  indeed,  is  for  the  judge.     But,  assuming 
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that  we  must  suppose  that  Turner  referred  to  the  275^  18s,  lid,  the 
letter  only  says,  in  general  terms,  — "  I  am  in  hopes  to  be  in  a  posi- 
tion to  transfer  the  5000/.  mortgage,  to  enable  me  to  clear  off  the 
whole  that  may  be  standing  against  me."  That  does  not  import, 
upon  any  reasonable  construction,  that  Turner  engages  to  pay  the 
particular  sum.  I  think,  and  all  the  court  concur,  that  this  letter  does 
not  contain  a  positive  engagement  to  pay  the  debt,  and  therefore  that 
the  learned  judge  was  right  in  his  construction  of  this  letter.  The 
judgment,  consequently,  will  be  affirmed.  Judgment  affirmed. 


Boyle  v,  Webster  &  another.^ 

Jaauaiy  SO,  1852. 

Practice  —  Nonsuit  —  Infancy  of  Joint  Contractor '^NoUe  Prosequi. 

Where,  in  an  action  of  contract  against  two,  one  of  the  defendants  pleaded  neyer  indebted 
and  the  other  never  indebted  and  infancy,  and  the  plaintiff  joined  issue  on  all  the  pleas 
except  that  of  infancy,  as  to  which  he  entered  a  nolle  prosequi : — 

Held^  that  the  plaintiff  had  thereby  admitted  that  there  never  was  any  joint  binding  contract, 
and  that  he  onght  to  be  nonsuited. 

Debt  for  goods  sold  and  delivered  against  two  defendants,  T.  Web- 
ster and  W.  Webster.  T.  Webster  pleaded,  except  as  to  5L  19s.  9d. 
never  indebted,  except  as  to  the  same  sum,  payment  before  action, 
and  as  to  51. 19s.  9d.  a  tender.  W.  Webster  pleaded  never  indebted 
and  infancy  to  the  whole  declaration.  Issues  were  joined  by  the 
plaintiff  on  all  of  the  above  pleas,  except  that  of  infancy,  as  to  which 
a  nolle  prosequi  was  entered. 

At  the  trisd,  before  the  under-sheriff  of  Staffordshire,  it  was  con- 
tended that  the  plaintiff  ought  to  be  nonsuited,  as  one  of  the  defend- 
ants was  an  infant,  and  that  the  entry  of  a  nolle  prosequi  did  not 
affect  the  question,  and  Chandler  v.  ParkeSj  3  Esp.  76,  was  cited.  It 
was  answered,  that  since  the  new  rules  the  effect  of  the  plea  of  never 
indebted  was  altered,  and  that  the  plaintiff  might  recover  against  the 
defendant,  who  was  of  fuU  age.  The  jury  found  a  verdict  for  the  de- 
fendants, on  the  plea  of  tender,  and  for  the  plaintiff  on  the  other 
issues,  leave  being  reserved  to  move  to  enter  a  nonsuit,  if  the  court 
should  consider  that  the  verdict  could  not  be  sustained.  A  rule  nisi 
having  been  accordingly  obtained, 

Phipson  now  showed  cause.  The  ground  of  the  old  decisions  was, 
that  an  infant's  contract  was  void,  and  therefore  the  plaintiff  could 
not  succeed  in  proving  a  joint  contract  by  the  two,  as  alleged. 

[Coleridge,  J.  Has  there  been  any  instance  since  the  new  rules 
where  one  defendant  has  pleaded  the  infancy  of  his  co-defendant?] 

There  does  not  appear  to  be  any  such  case  reported.  In  debt  on  a 
bond  against  two,  one  defendant,  pleading  non  est  factum^  could  not 

1  21  Law  J.  Rep.  (n.  b.)  Q.  B.  202. 
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show  that  his  co-obIie[or  was  an  infant  or  a  married  woman.  The 
plea  of  never  indebted  now  puts  in  issue  only  the  existence  of  a  con- 
tract in  fact,  not  its  validity  in  point  of  law ;  and  it  is  quite  clear  that 
if  there  had  been  no  other  plea  on  the  record  the  plaintiif  would  not 
have  been  nonsuited  because  the  co-defendant  was  an  infant  The 
effect  of  a  nolle  prosequi  is  explained  in  the  notes  to  Salmon  v.  Smithy 

1  W.  Sannd.  207,  a,  where  it  is  said,  <•  if  an  action  is  brought  upon 
any  contract  a^nst  several  defendants  who  join  in  their  pleas,  and  a 
verdict  is  found  against  them,  it  is  apprehended  the  plaintiff  cannot 
enter  a  nolle  prosequi  against  any  of  them,  because  the  contract  is 
joint  .  •  But  if  in  such  actions  the  defendants  sever  in  their  pleas, 
as  where  one  pleads  some  plea  which  goes  to  his  personal  discharge, 
such  as  bankruptcy,  ne  unques  ezeciUor^  and  the  like,  and  not  to  the 
action  of  the  writ,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him 
and  proceed  against  the  others.'' 

[Coleridge,  J.  Suppose  one  defendant  plead  non  assumpsit  and 
the  other  infancy,  and  the  latter  plea  is,  upon  issue  joined,  found  for 
the  defendant  pleading  it] 

In  that  case  no  joint  contract  is  proved,  and  the  plaintiff  would 
fail. 

[Patteson,  J.  How  does  this  differ  from  non  assumpsit  pleaded  by 
two  and  the  evidence  failing-  to  fix  one  of  them  ?  There  the  plaintiff 
must  be  nonsuited.  Where  an  action  is  brought  against  one  of  two 
joint  makers  of  a  note,  and  he  pleads  the  non-joinder  of  the  other  in 
abatement,  the  plaintiff  may  reply  the  infancy  of  the  co-maker. 
That  shows  that  the  infant  did  not  contract] 

[Lord  Campbell,  C,  J.  The  nolle  prosequi  is  an  admission  that 
the  co-defendant  is  not  bound.] 

Still  it  only  applies  to  the  plea  to  which  it  is  entered',  and  it  leaves 
the  question  as  to  the  promise  in  fact  under  never  indebted  untouched. 
Where  one  defendant  pleads  non-assumpsit  and  the  other  non-assump- 
sit and  bankruptcy,  the  plaintiff  may  enter  a  noUe  prosequi  as  to  the 
latter  defendant  without  discharging  the  oth«r.    Moravia  v.  Hunter^ 

2  M.  &  S.  444. 

[Patteson,  J.  The  plea  of  bankruptcy  admits  an  original  joint 
contract  binding  on  both,  but  alleges  a  discharge  as  to  one  defendant 
by  matter  subsequent ;  so  that  the  issue  on  non-assumpsit  might  be 
perfectly  well  proved.] 

The  plaintiff,  by  entering  a  noUe  prosequi^  asserts  that  both  defend- 
ants promised  in  fact,  but  admits  that  one  of  them  is  not  bound  to 
perform  his  promise ;  therefore,  the  jury  must  still  go  on  as  against 
the  one  defendant  to  find  whether  there  was  a  promise  in  fact  before 
the  new  rules,  infancy  of  a  co-defendant  could  have  been  given  in 
evidence  under  non-assumpsit,  and  therefore  the  plaintiff  could  not 
have  succeeded  by  entering  a  nolle  prosequi  against  the  infant  con- 
tractor. 

J  Lord  Campbell,  C.  J.      The  new  rules  have  given  no  greater 
idity  to  a  promise  by  an  infant] 

But  they  have  restricted  the  mode  of  proving  infancy  —  LtwA.  FracU 
78,  where  it  is  said,  <*  the  late  pleading  rules  appear  to  have  altered 


396  COURT  OF  QUEEN'S  BENCH,  1852. 

Boyle  r.  Webster. 

the  law  of  the  two  former  cases.  The  plea  of  non-assumpsit  at  that 
time  put  in  issue  both  the  making  the  promise  in  fact  and  its  validity 
in  point  of  law.  The  alleged  promise  in  the  declaration  was  therefore 
interpreted  to  mean  a  promise  binding  in  law,  and  any  defence  which 

negatived  such  a  promise  by  the  two  disproved  the  allegation 

But,  as  non-assumpsit  now  puts  in  issue  only  the  promise  in  fact,  or 
what  is  equivalent  for  this  purpose,  the  facts  from  which  prima  fdde 
a  promise  is  implied,  the  promise  alleged  means  nothing  more. 
Iniancy,  therefore,  is  directed  to  be  specially  pleaded,  and  as  the  con- 
tract alleged  will  be  proved  if  there  is  a  plea  of  non-assumpsit,  or  ad- 
mitted if  there  is  not,  this  ground  of  objection  is  altogether  removed. 
It  follows,  that  an  infant  may  now,  in  all  cases,  be  joined  with- 
out risk  to  the  action,  and  if  the  disability  be  pleaded,  the  plaintiff  may 
enter  a  nolle  prosequi  as  to  that  party,  notwithstanding  that  he  also 
pleads  in  denial  of  the  contract,"  referring  to  Moravia  v.  Hunter. 

G.  Atkinson  was  not  called  upon  to  support  the  rule. 

Lord  Campbell,  C.  J.  The  nolle  prosequi  is  entered  as  to  the  plea 
of  infancy,  and  by  it  the  plaintiff  admits  that  there  is  no  joint  binding 
contract ;  if  so,  how  can  he  go  on  to  prove  that  both  joined  in  the 
contract  and  get  a  verdict  against  one  defendant  ?  Instead  of  taking 
this  course  he  ought  to  have  discontinued,  and  commenced  a  fresh 
action  against  the  adult  alone ;  and  if  he  had  pleaded  in  abatement, 
the  infancy  would  have  been  a  good  replication. 

Patteson,  J.  The  passage  in  Lush's  Practice  cites  Moravia  v. 
Hunter^  which  was  decided  long  before  the  new  rules,  and  therefore 
cannot  be  any  authority  as  to  their  efTect.  I  cannot  say  I  agree  with 
what  is  there  laid  down.  It  is  well  settled  that,  if  an  action  is  brought 
against  two,  who  plead  non-assumpsit  and  the  evidence  fails  to  fix 
one  of  them,  the  plaintiff  must  be  nonsuited ;  and  here  the  same  thing 
appears  on  the  record  by  the  plaintiff's  admission,  for  by  entering  the 
nolle  prosequi  he  admits  that  there  never  was  a  binding  contract 
against  the  one  defendant.  That  is  the  reason  why,  to  a  plea  in 
abatement  for  non-joinder  of  a  co-contractor,  the  plaintiff  may  reply 
that  such  alleged  co-contractor  was  an  infant  I  therefore  cannot  see 
how  this  action  is  not  put  an  end  to  as  to  both  the  defendants. 

Erle,  J,  concurred. 

WiGHTMAN,  J.  The  new  rules  do  not  limit  the  effect  of  any  admis- 
sions on  the  record,  but  only  the  course  of  pleading.  Here  the  plain- 
tiff admits  that  he  never  had  a  joint  cause  of  action  against  the 
defendants  because  one  of  them  was  an  infant  The  authority  cited 
in  Lush's  Practice  is  distinguishable,  because  that  was  the  case  of  a 
plea  of  bankruptcy,  where  there  was  a  contract  subsisting,  good 
against  both  when  it  was  entered  into,  but  since  discharged  against 
one  defendant  Rule  absolute.^ 

1  See  note,  foot  of  next  page. 
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Shepherd  v.  The  Marquis  of  Londonderry.^ 

Febmarj  9,  1852. 

TWie    Commutation  —  Award  of  Commissioners  —  Suit  pending -^ 
Validity  of  Award  —  Construction  of  Q  Sfl  Will,  4,  c.  71,  s,  45. 

Under  the  provisions  of  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71,  the  Tithe  Com- 
missioners have  no  power  to  decide  the  title  to  tithes  as  between  rival  claimants. 

Where  at  the  time  of  the  making  an  award  of  a  rent-charge  in  lieu  of  certain  tithes  under 
the  act,  a  suit  in  equity  was  pending  for  an  account  of  the  same  tithes,  in  which  the 
question  was  as  to  the  title  of  tne  claimant  to  receive  the  tithes :  — 

Held.,  that  the  validity  of  the  award  was  not  thereby  affected,  such  suit  not  being  one 
"  touching  the  right  to  any  tithes,"  and  '*  whereby  the  making  of  the  award  shall  be  bin* 
dered  *'  within  the  meaning  of  the  45th  section  of  the  6  &  7  Will.  4,  c.  71. 

Replevin  in  respect  of  the  taking  of  the  plaintiff's  cattle  in  a  cer- 
tain close  of  the  plaintiff. 

Avowry  that  the  close  in  which,  &c.  was  liable  to  a  certain  yearly 
rent-charge  under  the  Tithe  Commutation  Act,  and  because  a  certain 
amount  of  the  said  rent-charge  was  in  arrear  and  due  to  the  defend- 
ant, and  because  the  defendant  was  the  person  then  entitled  to  the 
same,  the  said  cattle  in  the  said  close  in  which,  &c.  were  justly  taken 
as  a  distress  for  the  said  arrear. 

Plea,  among  others,  traversing  that  the  said  close  in  which,  &c.  was 
chargeable  with  or  liable  to  the  payment  of  the  alleged  yearly  rent- 
charge  modo  etformd. 

On  the  trial,  before  Williams,  J.,  at  the  last  Durham  Summer 
Assizes,  it  appeared  that  the  rent-charge  in  respect  of  which  the  dis- 
tress had  been  made,  was  claimed  by  the  defendant  as  lay  impropriator 
under  an  award  of  an  assistant  tithe  commissioner,  acting  under  the 
Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71.  That  in  1829  a  bill 
in  equity  was  filed  by  the  present  defendant  against  the  person  under 
whom  the  present  plaintiff  claimed,  and  others,  for  an  account  of  aU 
great  and  small  tithes  alleged  to  be  chargeable  on  the  owners  of  cer-- 
tain  burgage  tenements,  in  respect  of  allotments  of  land  made  to  them, 
of  which  the  close  in  question  formed  a  part;  and  the  questions  raised 
by  the  answer  to  the  bill  were :  first,  the  existence  of  any  such  impro- 
priate  rectory  as  that  in  respect  of  which  the  then  plaintiff  claimed  in- 
his  bill  to  be  entitled  to  the  tithes ;  and,  secondly,  the  sufficiency  of 
the  evidence  of  the  plaintiff's  title  to  the  tithes  of  such  impropriate 

In  America  it  has  been  held,  that  if  one  contract     Tappan  y.  Abbott,  1  Pickering, 

defendant  in  a  joint  and  several  contract,  502,  (1819.)    Allen  t.  Buder,  9  Vermont, 

sets  up  the  defence  of  infancy,  the  plain-  122,  (1837.)     Woodtoard  v.  Newhall,    1 

tiff  may  enter  a  nolle  prosequi  as  to  him,  Pickering,  600,  ^823.)    Cutis  v.  Gordon^ 

and  proceed  to  judgment  against  the  other  13  Maine,  474,  (1856.)      For  the   other 

defendants.      Hartness   y.   Thompson,   5  codefendants  can  take  no  advantage  of 

Johnson,  160,  (1809.)     And  the  English  the  infancy  of  one  defendant.    VanBramer 

decisions  to  the  contrary  were  not  ap-  v.  Cooper,  2  Johnson,  279,  (1807.)     See 

proved.    The  same  rule  has  been  applied  Bingham  on  Infancy,  (Bennett's  Edition,)^ 

to  an  action  on  a  joint  (but  not  several)  p.  126,  and  notes. 

1  21  Law  J.  Rep.  (n.  s.)  Q.  B.  204. 

VOL.  X.  34 


398  COURT   OF   QUEEN'S  BENCH,  1852. 

Shepherd  v.  The  Marquis  of  Londonderry. 

rectory,  supposing  the  same  to  exist ;  it  being  alleged  that  a  former 
impropriator  had  conveyed  the  tithes  to  the  owners  of  the  burgage 
tenements.  This  suit  was  still  pending  when  the  award  iu  question 
was  made,  of  which  the  commissioner  had  notice  before  he  made  the 
award,  but  he  had  not  entered  into  any  inquiry,  or  come  to  any  deter- 
mination as  to  the  questions  involved  in  the  suit,  though  required  to 
do  so.  On  the  part  of  the  plaintiff  it  was  objected,  that  until  the  suit 
had  been  determined,  the  tithe  commissioners  under  6  &  7  Will.  4, 
c.  71,  ss.  45,  50,  had  no  power  to  make  the  award,  and  therefore  that 
the  close  in  question  was  not  legally  chargeable  with  the  rent-charge. 
The  verdict  was  found  for  the  defendant,  leave  being  reserved  to 
move  to  enter  the  verdict  for  the  plaintiff,  if  the  court  should  be  of 
opinion  that  the  above  objection  was  well  founded. 

In  Michaelmas  term  following  a  rule  nisi  was  obtained  for  that 
purpose,  against  which 

February  3,  Watson  {Manisti/ withhim)  showed  cause.  The  objec- 
tion that  until  the  suit  in  equity  was  finally  determined  the  tithe  com- 
missioner had  no  power  to  make  his  award,  is  not  well  founded.  It 
did  not  involve  the  question  of  the  existence  of  a  right  to  tithes,  but 
only  Tvhether  the  defendant  was  the  person  entitled  to  the  tithes,  and 
the  jurisdiction  of  the  tithe  commissioners  is  simply  to  decide  as  to 
the  liability  of  the  land  to  tithes,  without  reference  to  the  rights  of  par- 
ticular persons  to  receive  the  tithes.  They  are  simply  to  say  what 
lands  are  tithable.  That  being  so,  the  45th  and  50th  sections  of  the 
6  &  7  Will.  4,  c  71,  do  not  apply  to  take  away  the  power  of  the  com- 
missioner to  make  this  award.  The  words  ^<  touching  the  right  to 
any  tithes,"  in  the  45th  section,  refer  not  to  rights  as  between  different 
claimants,  but  to  the  existence  of  a  right  to  tithe  in  the  particular 
place.  It  never  was  intended,  looking  at  the  whole  of  the  section, 
that  the  rights  of  conflicting  claimants  were  to  be  determined  before 
the  making  of  the  award. 

[WiGHTMAN,  J.,  referred  to  sections  50  and  21.] 

The  true  effect  of  those  sections  is  shown  by  the  case  of  The  Queen 
V.  The  Tithe  Chmmissioners,  15  Q.  B.  Rep.  620 ;  s.  c.  19  Law  J.  Rep. 
(n.  s.)  Q.  B.  505,  and  by  sections  52  and  66.  By  the  9th  section  of 
the  5  &  6  Vict  c.  54,  which  is  in  pari  materia^  and  in  furtherance 
of  the  45th  section  in  question,  the  words  used  as  answering  to  the 
words  "  touching  the  right  to  any  tithes,"  are  "  the  liability  of  any 
lands  to  the  render  of  tithes."  The  express  provision  in  the  71st 
section  of  the  6  &  7  Will.  4,  c.  71,  shows  clearly  that  the  commis- 
sioners have  no  power  to  decide  the  rights  of  rival  claimants,  and  the 
case  of  Girdlestone  v.  Stanley^  3  You.  &  C.  421,  is  an  authority  to 
that  effect  In  The  Queen  v.  The  Tithe  Commissioners^  just  referred 
to,  it  is  true  there  was  no  suit  pending ;  but  the  decision  in  that  case 
that  a  dispute  as  to  the  tithes  between  rival  claimants  is  not  "a  dif- 
ference whereby  the  making  of  the  award  is  hindered"  within  the 
meaning  of  the  45th  section,  is  a  strong  authority  in  favor  of  the 
validity  of  the  present  award.     But,  secondly,  the  tithe-  commissioner 
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has  determined  in  favor  of  the  defendant's  right,  and  under  the  statute 
the  award  after  confirmation  is  binding  and  conclusive.  If  the  mode 
of  proceeding  be  improper  a  prohibition  lies.  (He  was  then  stopped, 
the  court  desiring  to  hear  the  other  side  on  the  first  point.) 

Knowles,  Atherton^  and  T.  JoneSy  in  support  of  the  rule.  The  suit 
in  equity  may  fairly  raise  the  question  of  the  existence  of  a  right  to 
tithes  in  any  one ;  and  if  so,  under  the  45th  and  50th  sections  it  must 
be  decided  before  the  making  of  the  award. 

[Patteson,  J.  The  commissioner  could  not  determine  the  question 
of  right  as  between  the  litigant  parties.  He  was  not,  therefore,  hin- 
dered in  making  an  award.] 

The  words  in  the  45th  section  as  to  the  award  being  hindered,  refer 
only  to  the  words  immediately  preceding — "any  difference."  K 
otherwise,  then  they  must  be  taken  to  govern  the  whole  of  the  descrip- 
tive part  of  the  section,  in  which  case  they  will  be  found  to  have  been 
used  unnecessarily.  The  case  of  The  Queen  v.  The  Tithe  Commissioners 
rests  on  the  ground  that  there  was  no  suit  pending,  but  only  a  matter 
of  difference,  to  which  the  court  decided  that  the  words  "  whereby  the 
making  of  the  award  is  hindered"  applied.  The  object  of  the  Tithe 
Commutation  Act  is  to  put  an  end  to  litigation,  and  that  will  not  be 
effected  if  an  award  can  be  made  before  the  suit  is  determined. 
The  46th  section  confirms  this  construction  of  the  45th  section.  The 
ceuse  of  In  re  Crosby  upon  Eden  Tithe  Commutation^  18  Law  J.  Rep. 
(n.  s.)  Q.  B.  258,  is  an  authority  to  show  that  a  suit  for  an  account 
of  tithes  is  a  pending  suit  as  to  the  right  to  the  tithes,  and  must  be 
decided  before  the  award  is  made. 

[Patteson,  J.  This  is  not  a  case  against  tithe-payers,  like  SaikeJd 
v.  Johnson^  referred  to  in  that  case.] 

No  weight  seems  to  have  been  given  to  the  case  of  Girdlestone  v. 
Stanley  in  the  case  of  In  re  Crosby  upon  Eden  Tithe  Commutation ; 
nor  is  it  once  referred  to  in  the  judgment  in  *The  Queen  v.  The  Tithe 
Commissioners^  and  at  most  all  that  was  claimed  there  was  concur- 
rent jurisdiction. 

[WiGHTMAN,  J.     What  do  you  say  to  the  71st  section?] 

That  section  certainly  does  raise  a  doubt,  but  not  sufficient  to  get 
rid  of  the  clear  ordinary  meaning  of  the  45th  section.  It  would  seem 
to  apply  where  no  suit  had  been  pending,  and  no  decision  come  to 
upon  the  matters  referred  to.  It  is  enough  for  this  case  to  say,  as  was 
said  in  In  re  Crosby  upon  Eden  Tithe  Commutation^  that  either  the 
court  or  the  commissioners  must  decide  the  pending  suit  before  the 
award  can  be  made.  The  5th  and  6th  sections  of  2  &  3  Edw.  6,  c.  13, 
were  referred  to.  Cur.  adv.  vult 

The  court  now  delivered  judgment 

Patteson,  J.  In  this  case  the  defendant  claims  as  lay  impropriator 
of  the  tithes,  and  a  commutation  having  taken  place  under  the  6  &  7 
Will.  4,  c.  71,  he  distrained  for  arrears  of  the  rent-charge.  When  the 
award  was  made,  a  suit  in  chancery  by  the  defendant  for  an  account 
of  the  same  tithes  was  pending,  and  notice  was  given  to  the  com- 
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missioner,  who  made  no  inquiry  whether  the  defendant  was  entitled 
as  rector  to  the  tithes,  although  he  determined  that  the  land  was  not 
exempt  from  tithes.  There  were,  it  appeared,  some  burgage  tene- 
ments in  the  parish,  which  had  been  exempt  from  payment  of  tithes, 
for  the  former  lay  impropriator  had  conveyed  the  tithes  to  the  owners 
of  the  land,  and  the  premises  in  question  were  allotments  in  respect 
of  similar  tenements ;  but  there  had  been  no  conveyance  to  the  owner 
of  the  burgage  tenement  in  respect  of  which  the  allotment  in  question 
was  made.  It  was,  however,  contended  in  equity  that  the  tithe  for 
this  allotment  belonged  to  the  owner  of  the  land  and  not  to  the 
defendant  This  was  purely  a  question  of  title.  But  it  was  argued 
that,  under  section  45,  of  the  Tithe  Commutation  Act,  this  was  a  suit 
which  the  commissioners  were  bound  to  decide.  The  substance  of 
the  argument  is  as  to  the  meaning  of  the  words  "suit  pending  touch- 
ing the  right  to  any  tithes."  If  they  include  suits  touching  the  title 
to  tithes,  then  this  would  be  a  matter  which  the  commissioners  might 
have  decided ;  but  if  they  are  to  be  coupled  with  the  other  words 
in  the  section,  "  whereby  the  making  of  the  award  shall  be  hindered," 
then  it  is  quite  clear  that  a  question  of  title  between  rival  claimants 
is  not  such  a  suit  as  is  there  contemplated,  because  the  commissioners 
have  no  power  to  decide  such  a  question,  as  we  laid  down  in  The 
Queen  v.  The  Tithe  Commissioners,  All  that  they  can  do  is  to  deter- 
mine whether  any  tithe  is  payable  in  kind,  or  whether  there  is  a 
modus  —  a  question  arising  between  the  tithe-owner  and  the  tithe- 
payer.  I  think  that  is  the  proper  construction  of  the  statute.  I  do 
not  see  how  it  is  possible  to  construe  the  words  of  sect  45,  as  includ- 
ing disputes  between  rival  claimants  without  overturning  that  de- 
cision. It  was,  however,  said  that  in  that  case  there  was  no  suit 
pending,  but  only  a  difference,  which  was  not  such  as  to  hinder  the 
making  of  the  award ;  and  it  was  argued  that  the  words  **  suit  pend- 
ing" might  have  a  different  meaning  from  the  word  "difference,"  the 
latter  being  confined  to  disputes  whereby  the  making  of  the  award 
was  hindered,  and  the  former  not  being  so  confined ;  and  that  although 
the  nature  of  the  difference  was  precisely  the  same,  yet  the  fact  of  a 
suit  pending  gave  the  commissioner  jurisdiction  to  decide  it  We 
need  not  say  now  whether  a  tithe  commissioner  has  a  right  to  deter- 
mine a  chancery  suit;  and  we  expressly  guarded  ourselves  against 
any  opinion  to  that  effect  in  the  former  case.  It  appears  to  me  that 
section  45  must  be  taken  altogether,  and  that  the  fact  of  a  suit  pend- 
ing does  not  alter  the  nature  of  the  difference.  The  words  "  whereby 
the  making  of  the  award  shall  be  hindered,"  must  have  reference  to 
all  that  has  gone  before.  Therefore,  as  the  suit  did  not  hinder  the 
making  of  the  award,  the  commissioner  could  well  make  an  award  of 
a  rent-charge  in  lieu  of  the  tithes.  There  might  be  a  doubt^  upon  the 
language  of  section  45  standing  alone,  whether  the  legislature  did  not 
mean  to  make  a  distinction  in  this  respect  between  suits  and  other 
differences ;  but  section  71  makes  it  quite  clear,  because  it  says  that 
all  persons  shall  have  the  same  rights  to  or  claim  upon  the  rent- 
charge  as  they  had  to  the  tithes  themselves.  Therefore  any  persoa 
claiming  to  be  the  owner  of  the  tithe,  may  litigate  the  question  against 
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another  claiming  to  be  the  owner,  notwithstanding  that  the  commu- 
tation has  taken  place,  and  so  no  injury  is  done  to  any  one,  the  ques- 
tion of  title  being  left  undecided  when  the  award  is  made.  Neither 
of  the  cases  cited  in  argument  are  direct  authorities  for  or  against  the 
plaintiff,  but  the  principle  involved  in  them  is  against  him.  I  think 
it  quite  clear  that  the  commissioner  had  no  power  to  decide  this 
question,  which  was  purely  one  of  title  to  the  tithes,  and  not  merely 
whether  the  land  was  liable  to  pay  tithe  to  somebody  or  other. 

Coleridge,  J.  This  question  turns  on  the  terms  of  sect  45  of  the 
Tithe  Commutation  Act.  In  support  of  the  rule  it  was  first  contend- 
ed, that  "  suits  touching  the  right  to  any  tithes  "  means,  a  suit  touch- 
ing the  right  of  any  one  or  two  or  more  persons  to  certain  tithes,  the 
existence  of  which,  in  some  shape  or  other,  is  undisputed,  and  that  it 
does  not  mean  a  suit  touching  the  right  of  all  persons  whatever. 
Taking  it  in  that  narrow  point  of  view,  there  would  be  this  unreason- 
ableness, that  there  would  be  a  provision  for  questions  short  of  suits, 
and  none  for  suits,  touching  the  right  to  tithes,  which  might  just  as 
much  prevent  the  making  of  the  award ;  because  until  the  tithable  mat- 
ter in  the  parish  was  ascertained  no  award  could  be  made.  But  if  it 
be  contended  that  a  suit  touching  the  right  to  tithes  may  include  a 
suit  as  to  the  right  of  one  of  two  rival  claimants,  as  well  as  a  suit  as 
to  the  liability  of  the  land  to  tithe  at  all,  then  the  former  suit  is  one 
which  does  not  fall  within  the  conditions  of  the  section,  because  it 
does  not  hinder  the  making  of  the  award,  for  the  award  may  well  be 
made  as  to  the  gross  amount  payable  in  ]ieo.  of  tithe  without  decid- 
ing who  is  entitled  to  it,  and  according  tc  the  decision  of  this  court 
such  a  suit  does  not  affect  the  making  of  the  award.  Besides,  full 
effect  cannot  be  given  to  sect  71  unless  this  construction  be  adopted. 
There  also  seems  to  me  to  be  another  argument  This  is  a  very 
strong  section  of  the  statute,  taking  away  from  a  tribunal  more  fitted 
to  decide  them,  a  great  many  questions,  and  carrying  them  before  a 
commissioner  without  any  of  the  assistance  which  a  court  properly 
constituted  would  have,  and  we  ought  not  to  extend  this  section  be- 
yond its  necessary  purpose.  We  should  be  doing  this  if  we  included 
in  it  suits  which  do  not  hinder  the  making  of  the  award.  Another 
rule  in  the  construction  of  statutes  is,  to  look  to  the  context  All  the 
other  things  specified  are  things  which  would  prevent  the  making  of 
the  award.  Therefore,  this  also  is  a  ground  for  saving  that  no  suits 
are  intended  to  be  included  except  such  as  hinder  the  making  of  the 
award. 

WiGHTMAN,  J.  The  question  is,  whether  the  commissioner  could 
make  a  valid  award  pending  this  suit,  which  is  a  suit  touching  the 
right  to  the  tithes  in  question.  It  was  said  that  such  a  suit  came 
within  sect  45  of  the  Tithe  Act,  and  might  be  determined  by  the 
commissioner.  I  was  much  struck  with  the  comparisons  of  sects.  21, 
46,  and  50,  and  if  the  case  depended  solely  on  those  three  sections, 
the  terms  "  any  suit  touching  the  right  to  any  tithes "  being  very 
general,  I  should  have  doubted  whether  the  commissioner  could 
^  34* 
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make  a  valid  award  until  this  suit  had  been  determined.  The  suit 
turns  out  to  be  not  in  respect  of  the  payment  of  tithes  at  all,  or  of  a 
modus,  but  is  in  effect  a  suit  between  two  rival  claimants.  There  is 
no  dispute  that  tithes  are  payable,  but  the  question  at  issue  is,  to 
whom  they  ought  to  be  paid  ?  Now,  if  such  a  suit  were  within  sect 
45,  it  would  be  directly  inconsistent  with  sect.  71.  Therefore,  look- 
ing to  that  section,  it  is  quite  clear  that  such  a  suit  is  not  included 
in  sect.  45.  It  would  be  futile  if  the  commissioners  were  to  make 
any  decision  as  to  such  a  suit,  as  it  would  not  bind  either  of  the 
claimants,  who  might  still  try  their  right  to  the  rent-charge  under 
sect.  71. 

Erle,  J.,  concurred.  Rule  discharged. 


Regina  v.  The  Inhabitants  op  Tryddyn.^ 

Janoary  29, 1852. 

Highway  —  Indictment  for  Non-repair — Demurrer  with  Liberty  to 

plead  over. 

An  indictment  against  the  inhabitants  of  a  township  for  non-repair  of  a  highway  alleged 
that  the  inhabitants,  "  the  common  highway  aforesaid,  so  as  aforesaid  being  in  decay,  from 
the  time  whereof  the  memory  of  man  is  not  to  the  contrary,  ought  to  repair  and  still 
ought  to  repair  when  and  so  ^en  as  it  shall  become  necessary.**  The  indictment  con- 
tained no  allegation  that  the  defendants  had  ever  repaired  the  road. 

The  court  granted  jeave  to  the  defendants  to  demur,  with  liberty  to  plead  over  in  case  judg- 
mcnt  were  given  against  them  on  the  demurrer. 

This  was  an  application,  on  behalf  of  the  defendants,  for  leave  to 
demur,  with  liberty  to  plead  over  in  case  judgment  should  be  given 
against  them  on  the  demurrer. 

At  the  Quarter  Sessions  for  the  county  of  Flint,  on  the  15th  of 
October,  1851,  an  indictment  had  been  found  against  the  inhabitants 
of  the  township  of  Tryddyn  in  the  parish  of  Mold,  in  the  county  of 
Flint,  for  a  nuisance  in  not  repairing  a  high  road. 

The  indictment  alleged,  "  that  from  the  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  Ij^ere  was,  and  yet  is,  a  common  and 
ancient  Queen's  highway,"  &c.  used  by  and  for  all  the  liege  subjects 
of  our  said  lady  the  Queen  and  her  predecessors,  with  their  horses, 
coaches,  carts,  and  carriages,  to  go,  return,  pass,  repass,  ride,  and 
labor  at  theur  will  and  pleasure."  It  then  stated  that  a  portion  of 
this  road  in  the  township  of  Tryddyn  was  out  of  repair,  and  pro- 
ceeded, "  And  that  the  inhabitants  of  the  said  township  of  Tryddyn, 
in  the  said  parish  of  Mold,  in  the  county  aforesaid,  the  common  high- 
w*ay  aforesaid,  so  as  aforesaid  being  in  decay,  from  the  time  whereof 
.the  memory  of  man  is  not  to  the  contrary,  ought  to  repair,  and  still 

1  21  Law  J.  Rep.  (n.  s.)  M.  C.  108. 
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ought  to  repair  and  amend  when  and  so  often  as  it  shall  become  ne- 
cessary." 

A  second  count  charged  the  liability  of  the  defendants  in  the  fol- 
lowing terms :  —  "  And  the  inhabitante  of  the  said  township  of  Tryd- 
dyn  in  the  parish  and  county  aforesaid,  the  said  common  highway 
aforesaid,  so  as  aforesaid  being  in  decay,  ought  to  repair  and  amend 
when  and  as  often  as  it  shall  be  necessary." 

The  indictment  had  been  removed  into  the  Court  of  Queen's 
Bench. 

Pashleyy  in  support  of  the  motion.  It  is  submitted  that  this  in- 
dictment is  defective  for  not  alleging  that  the  defendants  have  from 
time  immemorial  been  accustomed  to  repair  this  particular  road,  or 
that  the  defendants  were  bound  by  immemorial  usage  to  repair  all 
the  highways  within  the  township.  This  form  of  indictment  is  quite 
novel.  There  is  no  allegation  that  the  defendants  ever  repaired  the 
road.  It  is  consistent  with  the  indictment  that  they  have  never 
done  so. 

[Erle,  J.  Would  not  the  point  be  raised  by  moving  for  a  rule  nisi 
to  quash  the  indictment  ?] 

It  is  desired  to  bring  the  question  formally  and  at  once  before  the 
court  In  The  Xing'  v.  The  Birmingham  and  Gloucester  Railway  Com' 
pany^  1  G.  &  D.  457 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  M.  C.  136,  a  rule  to 
quash  the  indictment  was  discharged,  but  leave  was  given  to  demur, 
with  power  to  plead  over  in  case  the  court  decided  against  the  demur- 
rer. There  must  be  a  custom  to  throw  on  a  township  that  duty  of 
repairing  a  highway  which  the  common  law  imposes  on  the  parish. 
The  King  v.  Ecclesfield,  1  B.  &  Aid.  348 ;  The  King  v.  Stoughton,  2 
Wms.  Saund.  159. 

[Erle,  J.  There  are  cases  in  which  a  drift-way  in  progress  of  civil- 
ization and  increase  of  population  may  become  a  way  requiring 
repair.  Perhaps  this  highway  never  required  repair  before  from  the 
township.] 

Perhaps  that  may  be  the  case. 

Erle^  J.  The  point  really  in  dispute  seems  to  be,  whether  a  road 
which  has  never  been  repaired  and  which  is  situated  in  a  township 
which  is  accustomed  to  repair  its  own  roads,  is  repairable  by  the  pa- 
rish or  by  the  township.  It  is  a  question  very  proper  to  be  raised  by 
demurrer,  and  I  think  it  very  reasonable  that  you  should  be  at  liberty 
to  plead  over  in  case  of  failure  of  your  demurrer ;  but  can  I  order  the 
court  to  allow  you  to  take  that  course  beforehand  ?  I  will,  however, 
consider  the  point  for  you.  Our.  adv.  vuU. 

His  lordship  afterwards  granted  the  rule  as  prayed. 

Rule  granted. 


404  COURT   OF   QUEEN'S  BENCH,  1852. 

Gravatt  17.  Attwood. 


Gravatt  V,  Attwood.^ 

Janomy  31,  1852. 

Costs  —  Taxation —  What  are  Costs  of  the  Cause —  Costs  of  cross- 
examining  Plaintiffs  Witness  —  Expense  of  preparing  Witness  to 
give  Evidence. 

Assumpsit  by  an  engineer  for  making  the  surveys  and  plans  for  a  proposed  railway.  Pleas, 
general  issue  and  payment  On  the  trial  the  cause  was  referred,  the  costs  to 'abide  the 
event  To  support  his  case  the  plaintiff  relied  on  the  evidence  of  H.,  (who  had  been  ex- 
amined under  a  commission,)  to  prove  that  the  plans  and  surveys  were  correct  The  de- 
fendant sent  engineers  down  to  examine  the  ground,  and  call  them  as  his  witnesses,  to 
prove  that  the  work  was  badly  done.  The  arbitrator  found  for  the  plaintiff  on  the  first, 
and  for  the  defendant  on  the  second  issue.  On  the  taxation  of  costs  the  Master  disallowed 
tiie  defendant  the  costs  of  cross-examining  H.,  and  the  costs  of  the  journeys  and  surveys 
of  his  engineers,  though  he  allowed  the  costs  of  their  attendance  before  the  arbitrator :  -^ 

Held^  that  the  Master  was  right  in  both  points,  with  regard  to  H.,  as  his  evidence  related 
only  to  the  first  issue,  and  with  regard  to  the  cost  of  the  engineers  that  it  is  a  general  rule 
of  taxation  that  expenses  of  preparing  witnesses  to  give  evidence  are  not  costs  of  litigation 
chargeable  to  the  losing  party. 

This  was  an  application  to  review  the  Master  s  taxation.  An  ac- 
tion of  assumpsit  had  been  brought  by  the  plaintiff  for  his  work  and 
labor  as  an  engineer  in  making  plans  and  surveys  for  a  proposed  line 
of  railway  between  Waterford  and  Wexford,  against  the  defendant, 
who  was  a  member  of  the  provisional  committee  of  the  railway  com- 
pany. The  defendant  pleaded  the  general  issue  and  payment  The 
plaintiff^s  particulars  claimed  14,000/.  He  had  received  from  the  de- 
fendant 4,253/.  in  all,  which  the  defendant  contended  was  a  sufficient 
payment  for  the  work  done. 

At  the  trial,  at  Croydon,  in  the  summer  of  1849,  the  action  was  re- 
ferred to  arbitration,  the  costs  of  the  cause  to  abide  the  event  In 
order  to  prove  his  case  the  plaintiff  put  in  the  plans  and  surveys,  and 
relied  on  the  evidence  of  one  Hayes,  a  sub-engineer  on  the  line,  whose 
evidence  had  been  taken  on  a  commission  to  prove  that  the  work 
was  done,  and  that  the  plans  and  surveys  were  correct  During  the 
reference,  the  defendant  sent  over  to  Ireland  certain  engineers  of  skill 
to  examine  how  the  work  had  been  done.  They  proved  clearly  that 
a  large  portion  of  the  work  was  bad  and  useless.  The  arbitrator 
made  his  award  in  favor  of  the  plaintiff  on  the  first,  and  of  the  de- 
fendant on  the  second  issue. 

On  the  taxation  of  costs  the  Master  disallowed  to  the  defendant 
the  whole  costs  of  the  engineers  in  examining  the  plans  and  surveys 
on  the  line,  for  the  reason  that  they  were  expenses  incurred  in  quali- 
fying the  witnesses  to  give  evidence.  He  allowed  them,  however, 
their  ordinary  expenses  of  attendance  before  the  arbitrator.  He  also 
disallowed  the  expenses  of  the  cross-examination  of  Hayes  by  the 
defendant,  on  the  ground  that  it  related  entirely  to  the  first  issue. 
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January  27.  E.  JameSj  in  support  of  the  rule.  It  was  essential  for 
the  defendant  to  procure  the  evidence  respecting  the  mode  in  which 
the  surveys  were  made.  The  plaintiff's  particulars  of  demand  gave 
him  no  specific  information.  It  was  absolutely  necessary  that  the 
defendant  should  send  persons  to  examine  the  ground  with  the  plans 
and  surveys.  .The  Master  ought,  therefore,  to  have  allowed  the  ex- 
penses of  the  engineers  in  going  to  and  examining  the  spot.  If  there 
be  a  general  rule  against  allowing  the  expenses  of  preparing  a  witness 
to  give  testimony,  still  there  must  be  exceptions  to  such  a  rule  where 
the  expenses  are  plainly  necessary.  The  expense  of  cross-examining 
Hayes  ought  to  have  been  allowed,  as  that  cross-examination  tended 
to  reduce  the  plaintiff's  claim.  Car.  adv.  vulL 

Erle,  J.,  now  said,  —  In  this  case  the  declaration' was  in  assumpsit, 
with  pleas  of  the  general  issue  and  payment,  each  pleaded  to  the  whole 
declaration.  The  award  finds  the  first  issue  for  the  plaintiff  and  the 
second  for  the  defendant,  so  that  the  defendant  is  entitled  to  the  costs 
of  the  cause,  and  the  plaintifi*  to  the  costs  of  the  first  issue.  Upon 
the  taxation,  the  Master  allowed  the  plaintiff  the  costs  of  the  witness 
Hayes,  whose  testimony  went  to  prove  the  first  issue,  and  he  disal- 
lowed the  defendant  the  costs  oi  cross-examining  the  witness  upon 
his  appearance  on  a  commission  to  be  examined.  This  taxation  has 
been  objected  to,  on  the  ground  that  the  claim  of  the  plaintiff  was  for 
a  much  larger  amount  than  was  found  to  be  due  under  the  general 
issue,  and  that  the  cross-examination  of  Hayes  was  material  for  re- 
ducing that  amount  But  I  am  of  opinion  that  the  Master  was 
right  in  the  course  he  took.  If  the  defendant  had  divided  his  pleading 
so  as  to  admit  the  part  of  the  demand  found  due,  and  to  deny  the  re- 
sidue, the  issue  would  have  been  found  for  him  instead  of  against 
him,  and  he  would  have  had  all  the  costs,  and  these  amongst  the 
rest.  Or  if  the  award  had  treated  the  general  issue  as  divisible,  and 
found  part  of  the  claim  for  the  plaintiff  and  the  residue  for  the  de- 
fendant, perhaps  the  Master  might  have  been  able  to  treat  the  issue 
as  double,  and  applying  part  of  the  evidence  to  the  one  part  and  part 
of  the  evidence  to  the  residue,  have  considered  Hayes  as  a  mixed 
witness.  But  as  no  such  course  was  taken,  and  as  the  general  issue 
is  found  absolutely  for  the  plaintiff,  it  seems  to  me  to  follow  that  the 
Master  was  bound  to  decide  as  he  did. 

A  further  claim  was  made  by  the  defendant  for  the  costs  of  jour- 
neys and  surveys  to  enable  witnesses  to  acquire  such  knowledge  as 
would  qualify  them  to  give  evidence.  This  claim  fell  correctly  under 
the  head  of  instruction  to  prepare  a  witness.  It  is  a  general  rule  of 
taxation  that  such  instruction  should  not  be  allowed  among  the  costs 
of  litigation  chargeable  to  the  losing  party.  I  have  looked  in  vain  to 
the  order  of  reference  and  to  the  award  for  any  ground  for  making 
the  present  case  an  exception  to  the  general  rule.  There  will  then  be 
no  rule.  Rule  refused. 
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Dob  d.  Avery  v.  Langford.^ 

rebmary  9, 1852. 

Production  and  Inspection  of  Documents  —  Ejectment  against  As- 
signee of  Lessee  —  Assignment  of  Lease  —  Defendants  Title-Deed, 

The  defendant  had  a  freehold  interest  in  certain  premises,  and  was  also  assignee  of  the  lease 
of  other  adjoining  premises,  the  reversion  of  which  was  in  the  lessor  of  the  plaintiff*.  The 
defendant  for  some  time  previous  to,  and  nntil  the  end  of  the  terra,  occupied  the  freehold 
and  leasehold  premises  together,  and,  as  the  lessor  of  the  plaintiff  stated,  had  obliterated 
the  boundaries  between  them.  On  the  expiration  of  the  lease,  the  lessor  of  the  plaintiff 
brought  ejectment  to  recover  a  portion  of  the  land  which  he  claimed  as  parcel  of  the 
leasehold,  and  alleged  that  the  defendant  claimed  as  his  freehold ;  and  he  prayed  to  be 
permitted  to  inspect  the  lease,  the  aflsifi:nment  of  the  lease  to  the  defendant,  and  the  con- 
veyance of  the  freehold  to  the  latter,  alleging  that  he  believed  that  the  parcels  in  the  lease 
and  in  the  conveyance  of  the  freehold  would  help  to  make  out  his  case :  — 

Held^  that  he  was  entitled  to  inspect  the  lease  (if  he  had  no  counterpart)  and  also  the  assign- 
ipent,  but  not  the  conveyance  of  the  freehold,  as  that  deed  did  not  prov^  any  part  of  the 
plaintiff's  title  to  the  land  he  sought  to  recover. 

This  was  an  application  made,  under  the  stat.  14  &  15  Vict.  c.  99, 
by  the  lessor  of  the  plaintiff  to  inspect  certain  deeds  conveying  lease- 
hold and  freehold  premises  to  the  defendant. 

The  portion  of  land  sought  to  be  recovered  in  the  action  was,  as 
alleged  by  the  plaintiff,  part  of  the  premises  demised  to  one  Kingdon 
in  1787,  by  a  lease,  which  expired  in  1851,  and  which  had  vested  in 
the  defendant  by  assignment.  The  defendant  had  also  had  conveyed 
to  him  some  freehold  premises  alleged  by  the  lessor  of  the  plaintiff  to 
be  conterminous  with  the  leasehold.  The  defendant,  for  some  time 
previous  to,  and  up  to  the  end  of  the  term,  had  occupied  both  properties 
together.  The  lessor  of  the  plaintiff  in  whom  the  reversion  had  vested 
before  the  expiration  of  the  lease,  complained  that  the  boundaries  be- 
tween the  freehold  and  leasehold  properties  had  been  obliterated  by 
the  defendant,  and  that  the  defendant  claimed  to  hold  part  of  the 
leasehold  as  his  freehold.  He  therefore  prayed  to  be  allowed  to  in- 
spect the  lease,  the  assignment  of  the  lease  to  the  defendant,  and  the 
parcels  in  the  conveyance  of  the  freehold  to  him. 

January  31.  Maynard  showed  cause.  In  order  to  entitle  a  plain- 
tiff to  inspect,  he  must  show  that  the  documents  are  in  the  defend- 
ant's custody  or  control,  that  they  relate  to  the  plaintifTs  case,  and 
that  equity  would  have  compelled  a  discovery.  First,  the  affidavits 
do  not  state  that  the  deeds  sought  to  be  inspected  are  in  the  custody 
of  the  defendant.  That  is  nedessary.  Pollock  on  Inspection  of  Do- 
cuments, p.  49,  and  Wigram  on  Discovery,  p.  293. 

[Erle,  J.  It  is  sufficient  if  the  applicant  raises  in  the  mind  of 
the  judge  a  reasonable  presumption  that  the  document  sought  to  be 
inspected  is  in  the  possession  of  the  opposite  party.  It  is  to  be  pre- 
sumed j^rmtf /acie  that  a  person's  title-deeds  are  in  his  own  posses- 
sion.] 
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Secondly,  the  affidavits  do  not  state  in  what  way  the  evidence  is 
material  to  the  plaintiff's  case. 

[  Collier,  They  allege  that  the  defendant  has  encroached,  and  that 
the  deeds  would  show  it 

Erle,  J.  If  there  is  no  counterpart  of  the  lease,  the  lessor  of  the 
plaintift*  is  clearly  entitled  to  inspect  it] 

Thirdly,  the  lessor  of  the  plaintiff  has  no  right  to  see  the  assign- 
ment, which  is  part  of  the  defendant's  title,  and  no  part  of  the  plain- 
tiff's case ;  still  less  can  he  claim  a  right  to  inspect  the  conveyance 
of  the  freehold  to  the  defendant.  The  true  test  as  laid  down  in 
equity  is,  whether  the  document  is  necessary  to  support  the  issue, 
which  the  applicant  will  have  to  prove.  Bolton  v.  The  Corporation 
of  Liverpool^  1  Myl.  &  K.  88 ;  s.  c.  1  Law  J.  Rep.  (n.  s.)  Chanc.  166, 
and  Wigram  on  Discovery,  pi.  367.  If  the  conveyance  of  the  free- 
hold includes  the  portion  of  land  claimed  in  the  action,  it  is  the  de- 
fendant's title  to  it ;  if  it  does  not  include  it,  it  cannot  prove  that  the 
plaintiff  is  entitled  to  it     The  deed  is  the  defendant's  title-deed. 

[Erle,  J.  The  privilege  of  not  producing  a  title-deed  is  now  put 
an  end  to  whenever  the  deed  makes  out  the  opponent's  title.] 

This  power  of  the  court  ought  to  be  exercised  sparingly 

Collier,  in  support  of  the  rule.  It  is  conceded  that  if  the  lessor  of 
the  plaintiff  has  no  counterpart,  he  is  entitled  to  see  the  lease.  But 
the  lease  would  be  insufficient  without  the  assignment,  as  without 
proving  that  the  defendant  took  under  the  lease,  the  latter  document 
would  be  no  evidence  against  him.  Further,  the  lessor  of  the  plain- 
tiff is  entitled  to  see  the  parcels  in  the  freehold.  The  evidence  would 
be  very  material.  It  is  believed  that  it  would  appear  that  the  portion 
of  land  claimed  in  the  action  was  not  conveyed  to  the  defendant. 

[Erle,  J.  That  would  not  prove  that  it  belonged  to  your  lease- 
hold land.] 

It  is  sworn  that  the  leasehold  and  freehold  are  conterminous. 

[Erle,  J.     The  defendant  does  not  admit  that] 

Our  affidavit  is  not  denied. 

[Erle,  J.  It  cannot  be  assumed  that  at  the  trial  it  would  be  a 
conceded  fact  that  the  land  if  not  part  of  the  freehold  was  part  of  the 
leasehold,] 

The  defendant's  case  is  that  it  is  part  of  his  freehold,  and  under 
color  of  this  freehold  he  has  encroached.  Whether  the  applicant  re- 
quires the  document  for  the  purpose  of  proving  his  own  case,  or  of 
defeating  his  adversary's,  he  is  entitled,  it  is  submitted,  to  inspection. 
T7ie  Attorney-  General  v.  Thompson,  8  Hare,  106.  That  case  shows 
that  the  rule  is  too  narrowly  laid  down  in  Bolton  v.  TTie  Liverpool 
Corporation. 

[Erle,  J.  The  rule  must  clearly  go  as  to  the  assignment  That 
is  a  necessary  step  in  the  plaintiff's  case  to  prove  that  the  defendant 
came  in  under  the  terms  of  the  lease.  With  regard  to  the  convey- 
ance of  the  freehold,  if  it  were  admitted  by  the  defendant  that  the 
question  was,  whether  the  land  was  parcel  of  the  freehold  or  of  the 
leasehold,  I  should  be  disposed  to  order  inspection  of  the  conveyance 
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of  the  freehold.  Mr.  Collier  contends  that  the  rule  laid  down  in  Bol- 
ton V.  The  Liverpool  Corporation  is  too  narrow.  I  will  look  into  the 
cases.]  Our.  adv.  vulL 

Erle,  J.  The  lessor  of  the  plaintiff  is  entitled  to  inspection  of  the 
original  lease  on  his  producing  an  affidavit  of  not  having  a  counter- 
part, and  to  so  much  of  the  deed  conveying  the  same  to  the  defend- 
ant as  contains  the  assignment  of  the  term.  He  is  not,  however,  en- 
titled to  inspect  the  conveyance  of  the  freehold  premises  to  the  de- 
fendant, as  that  deed  does  not  prove  any  part  of  the  plaintifTs  title  to 
the  land  sought  to  be  recovered  in  the  action. 

Rule  accordingly. 


Regina,  on  the  prosecution  of  The  Marquess  of  Bristol  &  others, 
V.  The  Tithe  Commissioners  for  England  and  Wales.^ 

Febniarj  21,  1852. 

Tithe  Commutation  —  6  (^  7  Will  4,  c.  71  —  Difference  whereby  award 
is  hindered —  Title  to  Tithes  —  Jurisdiction  of  Commissioners. 

A  writ  of  mandamus  to  the  tithe  commissioners  stated  that  there  were  certain  differences 
between  certain  land-owners  of  the  parish  of  H.  and  the  yicar,  viz.,  as  to  old  inclosed 
lands,  whether  thej  were  wholly  exempt  from  the  render  of  great  tithes  and  tithes  of  wool 
and  lamb,  or,  if  not  exempt,  whether  they  were  subject  only  to  the  payment  of  Is.  per  acre 
yearly,  to  wit,  to  the  impropriator  of  the  said  parish  for  and  in  lien  of  great  tithes  and 
tithes  of  lamb  and  wool ;  and  as  to  new  inclosed  lands,  whether  they  were  wholly  exempt 
from  great  tithes  and  tithes  of  wool  and  lamb ;  and ,  commanded  the  commissioners  to  de- 
termine the  differences  so  pending.  The  retnm  stated  a  meeting  before  the  assistant  com- 
missioner, at  which  the  vicar  claimed  the  tithes  of  wool  and  lamb,  against  which  the 
agent  for  the  impropriators  protested,  and  the  agent  of  the  land-owners  contended  that  by 
a  decree  of  the  Court  of  Chancery  in  1699  all  the  tithes  of  the  parish  had  been  commuted ; 
that  a  further  meeting  was  afterwards  held  for  the  purpose  of  determining  certain  dif- 
ferences whereby  the  making  the  award  was  alleged  to  be  hindered,  at  which  the  vicar 
proposed  that  a  feigned  issue  should  be  tried  as  to  the  right  to  the  tithes  of  lamb  and 
wool,  the  commissioner  first  awarding  a  rent-charge  in  lieu  of  them  to  the  party  entitled ; 
that  the  land-owners  insisted  that  those  tithes  were  extinguished  by  an  agreement  and  de* 
cree  of  the  Court  of  Chancery,  and  that  a  difference  was  existing  btetween  the  land-owners, 
vicar,  and  impropriator,  and  required  the  commissioner  to  decide  it ;  that  it  was  arranged 
that  if  the  parties  would  not  try  a  feigned  issue  as  to  the  title  to  the  tithes  of  lamb  and 
wool,  the  land-owners  should  be  at  liberty  to  apply  for  a  mandamua  to  compel  the  commis> 
sioners  to  try  the  question  whether  the  tithes  of  lamb  and  wool  belonged  to  the  vicar  or  to 
the  land-owners  as  impropriators  of  their  respective  lands,  being  a  Question  of  title.  The 
return  then  stated  a  bill  in  chancery  filed  by  the  vicar  in  1812,  agamst  certain  land-own- 
ers  for  subtraction  of  tithes,  in  whic*!!  a  question  was  raised  whether  the  lands  were  ever 
liable  to  payment  of  tithes  of  lamb  and  wool  to  the  vicar,  and  a  decree  of  the  Court  of 
Chancery  iu  1817,  by  which  it  appeared  Uiat  the  defendants  set  up  an  agreement  of  1697, 
confirmed  by  a  decree  of  the  conit,  and  a  subsequent  agreement  of  the  16th  of  September, 
1707,  as  binding  on  the  vicar,  which  he  denied  to  be  binding  on  him,  and  by  which  decree  of 
1817  the  court  ordered  the  Master  to  take  account  of  the  tithes  of  lamb  and  wool  as  due  to 
the  vicar,  dismissing  his  bill  as  to  Uie  tithes  of  hay.  The  return  then  stated  a  bill  in 
chancery  in  the  year  1819,  by  the  impropriators  against  the  vicar  for  the  tithes  of  wool 
and  lamb,  which  bill,  as  well  as  a  petition  for  leave  to  file  a  supplemental  bill,  was  dis* 
missed.    It  then  stated  the  perception  of  tithes  of  lamb  and  wool  by  the  vicar,  and  that  the 
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tithe  commissioners,  considering  that  the  above  decrees  had  established  the  right  of  the 
vicar,  in  answer  to  a  requisition  from  the  land-owners,  declined  to  confirm  tlie  invalid 
agreements  of  1697  and  1707,  or  to  decide  the  question  of  title;  that  in  1845,  a  mandamus 
to  compel  them  to  confirm  the  agreements  and  to  decide  the  existing  differences  issued, 
upon  demurrer  to  the  return  to  which  judgment  was  civen  for  the  commissioners,  and  that 
the  assistant  commissioner  in  February,  1850,  made  his  final  award,  but  the  confirmation 
of  it  was  delayed,  in  order  to  give  the  land-owners  an  opportunity  to  make  any  further 
claim,  and  notice  was  given  to  the  land-owners  of  their  intention  to  confirm  the  awanl. 
The  return  then  set  out  the  awanl,  which  found  all  the  tiihable  lands  in  the  parish  sub- 
ject to  tithes  in  kind,  stated  who  were  the  impropriators  of  the  great  tithes,  that  the  vicar 
was  in  possession  of  the  tithes  of  lamb  and  wool  and  entitled  to  the  residue  of  the  tithes, 
and  awarded  rent-char^s  to  the  impropriators  and  to  the  vicar  for  the  time  being,  or  party 
entitled,  in  lieu  of  tithes  of  lamb  and  wool,  and  other  rent-charge  to  the  vicar  for  other 
tithes. 

Upon  demurrer  to  the  return :  — 

Hdd^  that  the  question  raised  by  the  whole  record  was  purely  one  of  title  between  the  impro- 
priators and  the  vicar,  and  that  no  difference  existed  between  the  vicar  and  land-owners 
oy  which  the  making  of  the  award  was  hindered,  nor  any  which  the  commissioners  had 
power  to  hear  and  determine. 

SemUe,  that  the  writ  itself  showed  the  dispute  to  be  one  as  to  title. 

Mandamus.  The  writ  recited  that  the  tithe  commissioners  pro- 
ceeded to  effect  a  commutation  of  the  tithes  of  the  parish  of  Great 
Hale,  in  the  county  of  Lincoln,  and  that  during  the  said  proceedings 
divers  differences  arose  whereby  the  making  of  their  award  was  hin- 
dered, wherQof  they  had  notice,  that  is  to  say,  a  certain  difference  be- 
tween the  owners  of  certain  lands  in  the  said  parish,  called  and 
known  as  the  old  inclosed  lands,  and  the  Rev.  R.  Bingham,  then  be- 
ing vicar  of  the  said  parish,  —  the  said  land-owners  claiming  and  in- 
sisting that  the  said  old  inclosed  lands  were  wholly  exempted  from 
the  render  of  all  great  tithes  in  kind,  and  of  all  tithes  of  wool  and 
lamb  in  kind,  or  if  not  so  exempted  that  they  were  subject  only  to 
the  payment  of  Is.  per  acre  yearly,  to  wit,  to  the  impropriator  of  the 
said  parish  for  and  in  lieu  of  the  same  tithes ;  and  a  certain  other  dif- 
ference between  the  owners  of  certain  other  lands  in  the  said  parish 
called  the  new  inclosed  lands  and  the  said  vicar,  —  the  last-mentioned 
land-owners  claiming  and  insisting  that  the  said  new  inclosed  lands 
were  wholly  exempted  or  discharged  from  the  render  of  all  great 
tithes  in  kind,  and  tithes  of  wool  and  lamb  in  kind,  which  said  seve- 
ral claims  the  vicar  then  denied.  The  writ  then  commanded  the 
commissioners  to  hear  and  determine  the  said  differences. 

The  return  alleged,  that  on  the  24th  of  March,  1843,  the  tithe 
commissioners  issued  a  notice  to  the  effect,  that  on  the  24th  of  April 
next  they  would  proceed  to  ascertain  and  award  the  sum  to  be  paid 
by  way  of  rent-charge,  instead  of  the  tithes  of  the  township  of  Great 
Hale  in  the  parish  of  Great  Hale ;  that  the  meeting  was  held  on  the 
24th  of  April  before  an  assistant  commissioner,  at  which  the  agents 
for  the  several  parties  concerned  attended,  and  that  the  agent  of  Sir 
George  Farrant,  the  impropriate  rector,  then  protested  against  the 
vicar's  claim  to  the  tithes  of  lamb  and  wool,  and  the  agent  for  the 
land-owners  of  the  parish  then  contended  that,  under  and  by  virtue 
of  a  decree  of  the  Court  of  Chancery,  dated  1699,  all  the  tithes  of  the 
parish  had  been  commuted ;  and  the  agent  of  the  vicar  then  contended 
that  the  vicar  was  entitled  to  the  tithes  of  lamb  and  wool ;  that  the 
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said  meeting  was  adjourned ;  and  that  on  the  22d  of  January,  1844, 
the  tithe  commissioners  gave  notice  that  on  the  22d  of  February 
then  next  they  would  proceed  to  hear  and  determine  certain  differ- 
ences which  had  arisen,  whereby  the  making  an  award  for  the  com- 
mutation of  the  tithes  of  the  said  parish  was  alleged  to  be  hindered ; 
that  on  the  22d  of  February  the  meeting,  was  accordingly  held  before 
an  assistant  tithe  commissioner,  and  that  counsel  attended  on  be- 
half of  the  respective  parties.  That  at  the  said  meeting  the  counsel 
on  behalf  of  the  vicar  proposed  that  the  title  of  the  vicar  to  the  tithes 
of  wool  and  lamb'  should  be  tried  in  a  feigned  issue,  that  the  tithe 
commissioners  should  award  a  rent-charge  in  lieu  of  great  tithes  to 
the  land-owners  in  the  said  parish,  a  rent-charge  in  lieu  of  the  tithes 
of  lamb  and  wool  to  the  party  entitled  thereto,  and  a  rent-charge  in 
lieu  of  the  other  small  tithes  to  the  vicar ;  and  the  counsel  on  behalf 
of  the  said  land-owners  then  claimed  and  insisted  that  the  said  tithes 
of  wool  and  lamb  were  extinguished  by  virtue  of  a  certain  agreement 
and  a  decree  of  the  Court  of  Chancery,  and  that  a  difference  was 
then  existing  between  the  said  land-owners,  vicar,  and  impropriator 
concerning  the  said  tithes  of  lamb  and  wool,  and  then  called  upon 
the  assistant  tithe  commissioner  to  determine  the  question  w^hether 
or  not  the  said  vicar  was  entitled  to  the  said  tithes  of  lamb  and  wool. 
The  counsel  for  the  vicar  then  claimed  the  said  tithes  as  belonging  to 
him.  That  it  was  agreed  that  the  said  parties  should  have  time  to 
consider  whether  they  would  not  consent  to  try  a  feigned  issue  as  to 
the  title  to  the  said  tithes  of  lamb  and  wool,  and  that  if  they  did  not 
so  consent  the  land-owners  should  be  at  liberty  to  move  this  court 
for  a  mandamus  to  compel  the  tithe  commissioners  to  try  the  ques- 
tion, whether  the  said  tithes  belonged  to  the  vicar  or  to  the  land- 
owners as  impropriators  of  the  tithes  of  their  respective  lands.  And 
that  the  question  raised  at  the  said  meeting  concerning  the  said 
tithes  of  lamb  and  wool  was  a  question  of  title. 

The  return  then  proceeded  to  state,  that  in  1812  the  present  vicar 
filed  a  bill  in  chancery  against  certain  occupiers  of  land  in  the  said 
parish  for  the  subtraction  of  tithes,  (including  tithes  of  lamb  and 
wool,)  and  that  a  question  was  raised  for  the  decision  of  that  court, 
whether  the  lands  of  the  said  parish  were  ever  liable  to  the  payment 
of  tithes  of  lamb  and  wool  in  kind  to  the  vicar,  and  whether  from 
time  immemorial  the  said  lands  had  not  been  wholly  free  from  the 
payment  thereof.  That  on  the  14th  of  November,  1817,  a  decree  of 
the  Court  of  Chancery  was  made  in  the  said  suit,  [which  decree  was 
set  out,  and  by  which  it  appeared  that  the  defendants  set  up  an 
agreement  of  1697,  confirmed  by  a  decree  of  the  court,  and  a  subse- 
quent agreement  of  the  16th  of  September,  1707,  as  binding  on  the 
vicar,  which  he  denied  to  be  binding  on  him,]  by  which  decree  of  No- 
vember, 1817,  the  court  ordered  the  Master  to  take  an  account  of  the 
tithes  of  lamb  and  wool  as  due  to  the  vicar,  dismissing  his  bill  as  to 
tithes  of  hay,  also  claimed  by  him.  That  after  this  decree  all  the  de- 
fendants to  that  suit,  except  one  who  was  tenant  to  the  impropri- 
ate rector,  paid  to  the  vicar  five  years'  arrears  of  the  tithes  so  decreed 
to  him. 
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The  return  then  stated  that  in  1819  the  then  impropriate  rectors 
filed  a  bill  in  chancery  against  the  present  rector  for  the  tithes  of 
>vool  and  Iamb,  and  a  decree  was  made  in  that  suit  on  the  25th  of 
January,  1821,  dismissing  the  bill  with  costs.  That  in  1821  W. 
Dawson,  one  of  the  occupiers  in  the  parish,  preferred  a  petition  to  the 
Court  of  Chancery  to  exhibit  a  supplemental  bill  in  the  original  suit 
in  which  the  decree  of  1817  was  made,  and  to  prove  that  the  vicar 
'was  not  entitled  to  tithes  of  lamb  and  wool,  which  petition  was  or- 
dered to  be  dismissed  with  costs,  and  an  appeal  against  such  order 
was  also  dismissed.  That  after  this  last  decree  W.  Dawson  paid  all 
the  arrears  of  tithes  decreed  to  be  paid  by  him,  including  the  arrears 
of  the  tithes  of  lamb  and  wool.  That  since  1817  all  the  tithe  payers 
in  the  parish,  except  Dawson,  had  paid  or  compounded  ibr  the  tithes 
of  lamb  and  wool  to  the  vicar ;  that  the  tithe  commissioners,  consi- 
dering that  the  said  decrees  established  the  principle  that  the  said 
tithes  of  lamb  and  wool  were  payable  to  the  vicar  in  kind,  and  that 
neither  the  rector,  nor  any  other  person  whatsoever,  other  than  the 
vicar,  had  ever  any  title  to  the  said  tithes,  did,  on  the  5th  of  June, 
1845,  in  answer  to  a  certain  requisition  made  to  them  by  the  agents 
of  the  land-owners,  (which  answer  was  set  out,)  decline  to  confirm 
the  agreements  of  1697  and  1707,  to  decide  the  question  of  title. 

That  in  1845  an  application  was  made  to  this  court  by  the  said 
land-owners  for  a  writ  of  rnandamus  to  compel  the  tithe  commis- 
sioners  to  confirm  certain  agreements,  and  to  decide  and  determine 
certain  suits  and  differences  then  alleged  to  be  pending.  The  return 
then  stated  the  issuing  of  the  writ,  and  the  return  to  it,  and  the  de- 
mnirer  thereto,  and  judgment  for  the  commissioners.  The  Queen  v. 
The  'Kthe  Commissioners^  19  Law  J.  Rep.  (n.  s.)  Q.  B.  177.  That 
on  the  21st  of  February,  1850,  the  assistant  tithe  commissioner 
made  his  final  award  concerning  the  commutation  of  the  tithes  in 
the  said  parish,  but  that  the  tithe  commissioners-  delayed  to  confirm 
the  said  award  until  the  28th  of  the  said  month,  in  order  that  the 
land-owners  might  have  an  opportunity  of  meiking  a  further  claim  be- 
fore such  confirmation ;  and  that  the  agents  of  the  land-owners  had 
notice  that  the  tithe  commissioners  were  about  to  confirm  the  same, 
and  that  the  land-owners  not  having  given  any  notice  of  their  inten- 
tion to  raise  the  question  now  raised,  the  said  tithe  commissioners, 
considering  that  the  said  disputes  and  differences  were  not  such  a^ 
hindered  the  making  their  award,  duly  confirmed  the  said  award. 
The  award  was  then  set  out,  which  found  that  5,841  acres,  2  roods, 
and  23  perches  in  the  parish  were  subject  to  payment  of  all  manner 
of  tithes  in  kind,  and  that  Sir  G.  Farrant  and  T.  Farrant,  Esq.,  were 
impropriators  of  all  great  tithes  arising  upon  the  ancient  inclosures  of 
the  township  of  Great  Hale,  and  that  R.  Godson,  Esq.,  was  impro- 
priator of  all  great  tithes  arising  upon  the  ancient  inclosures  of  the 
township  of  Little  Hale,  and  that  the  owners  of  all  the  rest  of  the 
lands  in  the  parish  were  impropriators  of  all  great  tithes  arising  upon 
their  respective  lands,  and  that  the  vicar  for  the  time  being  was  in 
possession  of  the  tithes  of  wool  and  lamb  arising  upon  all  the  titha- 
ble  lands  of  the  parish,  and  was  also  entitled  to  all  the  residue  of  the 
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tithes  of  the  parish,  and  proceeded  to  award  an  annual  rent-charge 
of  10/.  6s.  4d.  to  Sir  G.  Farrant  and  T.  Farrant ;  3/.  135.  Sd.  to  Mr. 
Godson ;  1,162Z.  to  the  several  land-owners  of  the  parish  in  the  pro- 
portions specified  in  the  schedale,  in  lieu  of  the  tithes  to  which  these 
parties  were  respectively  entitled ;  and  of  360/.  to  the  vicar  for  the 
time  being,  or  to  the  party  lawfully  entitled  thereto,  instead  of  all  the 
tithes  of  lamb  and  wool  arising  upon  or  in  respect  of  all  the  tithable 
lands  of  the  said  parish,  and  of  450Z.  instead  of  all  the  residue  of  the 
tithes  in  the  said  parish. 

Special  demurrer  and  joinder  in  demurrer. 

Cowlings  for  the  prosecutors.^  First,  the  writ  is  good.  The  objec- 
tion raised  to  it  is,  that  it  shows  that  the  difference  in  question  relates 
to  the  title  to  the  tithes  of  lamb  and  wool,  but  that  is  not  so ;  the 
contest  there  stated  is,  whether  these  tithes  are  wholly  discharged,  or, 
so  far  as  relates  to  the  old  inclosed  lands,  if  not  wholly  discharged, 
whether  those  lands  are  subject  to  a  modus  of  Is.  per  acre.  That  dis- 
pute is  alleged  to  arise  solely  between  the  vicar  and  the  land-owners. 
The  impropriator  is  not  at  all  brought  into  question,  except  that  as  a 
modus  is  alleged  it  was  necessary  to  state  to  whom  it  is  payable. 
But  that  averment  is  laid  under  d.  videlicet^  and  cannot  therefore  be  a 
material  part  of  the  writ. 

[Lord  Campbell,  C.  J.  Surely  as  regards  the  old  inclosed  lands 
the  dispute  is  as  to  whom  the  tithe  is  to  be  paid,  and  that  is  a  ques- 
tion of  title.  If  so,  it  would  make  the  writ  bad  in  part,  and  the  whole 
must  therefore  fall.] 

In  University  College^  Oxford^  v.  Ga/rion^  10  Q.  B.  Rep.  760 ;  s.  c. 
16  Law  J.  Rep.  (n.  s.)  Q.  B.  381,  a  similar  question  arose  between 
the  land-owners  and  the  vicar,  and  it  was  held  that  a  feigned  issue 
might  be  raised  to  try  the  right  of  the  vicar  to  tithes,  as  that  did  not 
involve  any  question  of  the  right  of  the  rector.  That  shows  that  in 
such  a  dispute  no  question  of  title  is  involved. 

[Lord  Campbell,  C.  J.  There  the  sole  question  wels,  whether  the 
land  was  liable  to  pay  vicarial  tithes  or  not.  Here  it  is,  to  whom  are 
the  tithes  payable.] 

In  The  Queen  v.  The  Tithe  Commissioners,  15  Q.  B.  Rep.  620 ;  s.  c. 
19  Law  J.  Rep.  (n.  s.)  Q.  B.  505,  three  parties  were  before  the  com- 
missioners, and  so  the  question  of  title  was  raised.  That  is  not  so 
here.  Then,  secondly,  the  return  is  bad.  It  is  immaterial  that  a 
question  of  title  was  raised  on  a  former  occasion  if  it  be  not  shown 
to  be  now  raised.  The  decree  of  1817  only  shows  that  the  land-owners 
failed  in  making  out  the  exemptions  then  claimed,  but  the  exemptions 
now  claimed  are  not  the  same  as  those  then  set  up.  The  suit  of  1812 
being  for  subtraction  of  tithe,  the  land-owners  who  failed  to  prove  the 
particular  exemption  relied  upon  by  them  failed  in  that  suit,  but  the 
decision  was  not  conclusive  on  them,  and  consequently  it  is  not  bind- 
ing on  the  commissioners  under  section  44  of  the  6  &  7  Will.  4,  c.  71. 

1  January  24,  28.     Coram  Lord  Campbell,  C.  J.,  Patteson,  J.,  and  £rle,  J. ; 
WiGHTMAN,  J.  was  present  during  part  of  the  argument 
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In  Oroughton  v.  Blake^  12  Mee.  &  W.  205 :  s.  c.  13  Law  J.  Rep. 
(n.  8.)  Exch,  78,  this  precise  question  was  raised,  and  it  was  there 
held  that  a  decree  in  a  similar  suit  was  not  conclusive  on  the  trial  of 
a  feigned  issue. 

[Lord  Campbell,  C.  J.  Although  the  land-owners  might  file  an- 
other bill,  may  not  the  commissioners  properly  act  upon  the  principle 
laid  down  by  that  decree  ?] 

There  is  nothing  to  preclude  a  party  who  has  made  one  claim  and 
failed,  from  afterwards  setting  up  another.  Barker  v.  The  Tithe  Com" 
missioners,  9  Mee.  &  W.  129;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Exch.  243. 
The  decree  in  the  suit  of  1819,  by  the  impropriators,  was  not  binding, 
as  it  involved  solely  a  question  of  title,  and  the  ordinary  was  not  a 
party  to  it.  2  Eagle  on  Tithes,  205 ;  Gordon  v.  Simpkinsofij  11  Ves. 
609.  Then  the  return  appears  to  rely  on  the  proceedings  in  the 
former  mandamus  by  way  of  estoppel,  but  it  does  not  state  for  what 
the  writ  then  issued.  However,  no  decision  was  then  given  as  to  the 
complaint  of  not  deciding  the  suits  and  differences ;  but  the  writ  be- 
ing held  bad  so  far  as  related  to  the  confirmation  of  the  agreements, 
fa3ed  in  toto.  The  former  proceedings  cannot  therefore  be  any 
estoppel.  Then  the  award  in  February,  1860,  was  improvidently 
made,  because  the  commissioners  had  notice  that  differences  were 
pending,  and  so  it  can  afford  no  answer  to  the  present  writ 

[Lord  Campbell.  C  J.  Being  an  act  done  by  proper  functiona- 
ries, is  it  not  final,  as  no  corruption  is  suggested  ? 

Coleridge,  J.     The  legislature  has  provided  a  mode  of  appeal  by 

feigned  issue.] 

The  award  Is  void,  at  all  events,  as  to  the  matters  in  difference,  as 
by  section  50  it  ought  not  to  be  made  until  all  such  are  determined. 
It  is,  therefore,  an  excess  of  jurisdiction  to  make  the  award  before 
this  is  done. 

[Lord  Campbell,  C.  J.  Must  not  they  decide  whether  there  are 
such  differences  existing  as  they  are  bound  to  determine  ?] 

That  is  a  question  for  this  court  on  the  mandamus.  The  writ  avers 
that  there  are  such  differences,  and  that  is  not  denied  by  the  return. 
Section  52,  which  enacts  that  every  such  confirmed  award  shall  be 
binding  on  all  persons,  must  be  confined  to  an  award  made  after  de- 
ciding alt  differences. 

[Coleridge,  J.  Does  it  not  mean  every  award  which  the  commis- 
sioners have  a  right  to  confirm  and  which  they  have  confirmed  ?] 

Section  66  shows  that  every  confirmed  award  is  not  binding,  except 
as  to  mistakes  and  informalities,  which  are  not  what  is  here  objected 
to.    Morris  v.  Duke  of  Norfolk,  9  Sim.  492. 

[Lord  Campbell,  C.  J.  The  mischief  would  be  tremendous  if  the 
award  were  not  to  be  conclusive. 

WiGHTMAN,  J.  You  might  have  given  a  notice  of  further  objections 
to  the  draft  award.] 

But  even  if  this  award  be  valid  the  writ  may  be  supported,  as  the 
commissioners  under  2  &  3  Vict  c.  82,  s.  8,  may  still  make  a  supple- 
mental award  if  the  former  would  be  unjust. 

[Patteson,  J.     I  cannot  see  what  question  you  require  to  be  de« 
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cided  that  could  affect  the  vicar.  If  the  award  is  made  it  will  hot 
bind  the  impropriator;  he  may  still  set  up  his  right  to  the  rent- 
charge.] 

Bovilly  contra,  was  not  called  upon  by  the  court,  who  intimated 
that  they  would  give  him  notice  if  they  required  to  hear  him. 

Our.  adv.  vulL 

Judgment  was  now  delivered  by 

Coleridge,  J.     The  writ  of  mandamus  in  this  case  states  that  there 
were  certain  differences  between  certain  land-owners  of  the  parish  of 
Great  Hale  and  the  vicar,  namely,  as  to  old  inclosed  lands,  whether 
they  were  wholly  exempt  and  discharged  from  the  render  of  great 
tithes,  and  tithes  of  wool  and  lamb ;  or,  if  not  exempt,  whether  they 
were  subject  only  to  the  payment  of  Is.  per  acre  yearly,  to  wit,  to  the 
impropriator  of  the  said  parish  for  and  in  lieu  of  great  tithes  and 
tithes  of  lamb  and  wool ;  and  as  to  new  inclosed  lands,  whether  they 
were  wholly  exempt  from  great  tithes  and  tithes  of  wpol  and  lamb. 
The  writ  then  commands  the  commissioners  to  appoint  a  time  and 
place  for  hearing  and  determining  the  said  differences  so  pending. 
The  return  states  a  meeting  before  the  assistant  commissioner  on  the 
24th  of  April,  1843,  pursuant  to  notice,  at  wMch  the  vicar  claimed 
the  tithes  of  wool  and  lamb,  and  the  agent  of  the  land-owners  con- 
tended that  by  a  decree  of  the  Court  of  Chancery  in  1699  all  .the 
tithes  of  the  parish  had  been   commuted;  that  the  meeting  was 
adjourned  to  ascertain  whether  the  tithe  commissioners  would  con- 
sent that  all  the  evidence  relating  to  the  disputes  and  differences 
which  had  so  arisen  should  be  heard  before  an  assistant  commission- 
er ;  that  a  further  notice  was  ^ven  by  the  commissioners  for  the  22d 
of  July,  1844,  to  hear  and  determine  certain  differences,  whereby  the 
making  their  award  was  alleged  to  be  hindered;  that  such  meeting 
was  held  before  an  assistant  commissioner,  when  the  parties  attended 
by  counsel.     The  vicar  proposed  that  a  feigned  issue  should  be  tried 
as  to  the  right  to  the  tithes  of  lamb  and  wool,  the  commissioner  first 
awarding  a  rent-charge  in  lieu  of  them  to  the  party  entitled;  but  the 
land-owners  insisted  that  those  tithes  were  extinguished  by  an  agree- 
ment and  decree  of  the  Court  of  Chancery,  that  a  difference  was 
existing  between  the  land-owners,  vicar,  and  impropriator,  and  required 
the  commissioner  to  decide  it ;  that  it  was  arranged  that  time  should 
be  given  to  the  parties  to  consider  whether  they  would  consent  to  try 
a  feigned  issue  as  to  the  title  to  the  tithes  of  lamb  and  wool,  and  that 
if  they  did  not,  the  land-owners  should  be  at  liberty  to  apply  to  this 
court  for  a  mandamus  to  compel  the  commissioners  to  try  the  question 
whether  the  said  tithes  of  lamb  and  wool  belonged  to  the  vicar  or  to 
the  land-owners  as  impropriators  of  theur  respective  lands,  being  a 
question  of  title.     The  return  then  states  a  bill  in  chancery  filed  by 
the  vicar  (the  same  person  as  is  now  vicar)  in  1812,  against  certain 
land-owners  for  subtraction  of  tithes,  in  which  a  question  was  raised 
whether  the  lands  were  ever  liable  to  payment  of  tithes  of  lamb  and 
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wool  to  the  vicar.  It  then  states  a  decree  of  the  Court  of  Chancery 
of  the  14th  of  November,  1817,  by  which  it  appears  that  the  defend- 
ants set  up  an  agreement  of  1697,  confirmed  by  a  decree  of  the  court, 
and  a  subsequent  agreement  of  the  16th  of  September,  1707,  as  bind- 
ing on  the  vicar,  which  he  denied  to  be  binding  on  him,  and  by  which 
decree  of  November,  1817,  the  court  ordered  the  master  to  take  an 
account  of  the  tithes  of  Iamb  and  wool  as  due  to  the  vicar,  dismissing 
his  bill  as  to  tithes  of  hay.  The  return  then  states  a  bill  in  chancery 
in  the  year  1819,  by  the  impropriatora  against  the  vicar,  for  the  tithes 
of  wool  and  lamb,  which  bill  was  dismissed  out  of  court,  with  costs. 
The  return  then  states  a  petition  preferred  in  1821  to  the  Vice-Chan- 
cellor  Sir  J.  Leach,  by  one  of  the  occupiers  in  the  parish,  for  leave  to 
file  a  supplemental  bill  in  the  original  suit  in  which  the  decree  of  1817 
was  made,  and  to  prove  that  the  vicar  was  not  entitled  to  tithes  of 
lamb  and  wool,  which  petition  was  dismissed  with  costs.  It  then 
states  an  appeal  to  the  Lord  Chancellor,  which  was  dismissed  with 
costs.  The  return  then  states  the  perception  of  tithes  of  lamb  and 
wool  by  the  vicar ;  and  further,  that  the  tithe  commissioners,  consi- 
dering that  the  decrees  had  established  the  right  of  the  vicar,  on  the 
5th  of  June,  1846,  in  answer  to  a  requisition  from  the  agent  of  the 
land-owners,  declined  to  confirm  the  invalid  agreements  of  1697  and 
1707,  or  to  decide  the  question  of  title.  It  then  states  the  applica- 
tion to  this  court  in  1845  for  a  writ  of  mandamus  to  compel  them  to 
confirm  the  agreements  and  to  decide  the  existing  difl'erences,  the 
issuing  of  the  writ,  and  the  return  to  it,  and  demurrer  and  judgment 
for  the  commissioners  in  December,  1849,  which  is  reported  in  19  Law 
J.  Rep.  (n.  s.)  Q.  B.  177.  It  then  states  that  the  assistant  commis- 
sioner on  the  21st  of  February,  1850,  made  his  final  award,  but  the 
confirmation  of  it  was  delayed  until  the  28th  of  February  in  the  same 
year,  which  delay  was  in  order  to  give  the  land-owners  an  opportu- 
nity to  make  any  further  claim  before  such  confirmation,  and  notice 
was  given  to  the  agent  of  the  land-owners  of  their  intention  to  con- 
firm the  award  about  to  be  made  a  fortnight  before  the  28th  of 
February.  The  return  then  sets  out  the  award,  which  finds  all  the 
tithable  lands  in  the  parish  subject  to  tithes  in  kind,  states  who  are 
the  impropriators  of  the  great  tithes,  that  the  vicar  is  in  possession  of 
the  tithes  of  lamb  and  wool  and  entitled  to  the  residue  of  the  tithes. 
It  then  fixes  a  rent-charge  of  lOZ.  Gs,  4rf.  to  Sir  George  Farrant  and 
Thomas  Farrant,  3/.  13^.  2rf.  to  Mr.  Godson,  1,162Z.  to  the  several 
land-owners,  360/.  to  the  vicar  for  the  time  being  or  party  entitled,  in 
lieu  of  tithes  of  lamb  and  wool,  and  450/.  to  the  vicar  for  other  tithes. 
To  this  return  there  is  a  special  demurrer. 

From  the  writ  of  mandamiis  itself  we  gather,  that  when  the  vicar 
is  claiming  tithes  of  lamb  and  wool,  the  land-owners  say  that  their 
lands  are  exempt  from  those  tithes  by  reason  of  payment  of  Is.  per 
acre  yearly  in  lieu  of  them  to  the  impropriator.  Now  this  either 
means  that  the  impropriator,  and  not  the  vicar,  is  the  owner  of  these 
tithes,  but  is  bound  to  receive  Is.  per  acre  per  annum  in  lieu  of  them, 
and  if  that  be  the  meaning,  it  raises  at  once  a  question  of  title  be- 
tween the  impropriator  and  the  vicar,  which  is  a  difference  that  the 
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commissioners  cannot  determine,  and  so  the  writ  is  bad —  77ie  Queen 
V.  The  Tithe  Commissioners;  or  it  means  that  the  vicar  is  the  owner 
of  these  tithes,  but  cannot  receive  them  because  Is.  per  acre  per  an- 
num is  paid  to  the  impropriator  in  lieu  of  them — a  startling  proposi- 
tion, which  one  would  think  could  hardly  be  supported  by  any  state 
of  circumstances.  When,  however,  we  come  to  look  at  the  statements 
in  the  return  we  find  that  this  Is.  per  acre  is  not  an  immemorial  pay- 
ment or  modus,  but  has  its  origin  in  the  agreement  of  1697.  That 
agreement  may  be  binding  on  the  impropriator,  but  it  is  invalid  as 
regards  the  vicar,  which  the  decrees  in  chancery  abundantly  show ; 
and  so  plainly  is  this  the  case,  that  the  land-owners  endeavored  to 
persuade  the  commissioners  to  confirm  it  as  being  an  invalid  agree- 
ment under  the  7th  section  of  the  act  5  &  6  Vict  c.  54,  and,  failing 
so  to  persuade  them,  obtained  a  writ  of  mandamus  to  compel  them,  in 
which  also  they  failed,  and  do  not  now  attempt  to  renew  such  com- 
pulsion ;  for  this  court  has  already  expressly  decided  that  the  agree- 
ment is  not  such  as  the  commissioners  were  bound  to  confirm.  19 
Law  J.  Rep.  (n.  s.)  Q.  B.  177.  If,  then,  the  agreement  be  binding 
on  the  impropriator  only  and  not  on  the  vicar,  and  Is.  in  lieu  of  tithes 
of  lamb  and  wool  be  payable  only  under  the  agreement,  it  is  plain 
that  it  can  only  be  a  payment  exempting  the  lands  from  render  of 
those  tithes  on  the  supposition  that  the  impropriator  is  the  owner  of 
them.  The  vicar  if  he  be  owner  of  them  is  manifestly  entitled  to 
them  in  kind.  In  other  words,  the  question  is,  in  this  view  of  it,  one 
of  title.  Again,  it  appears  by  the  return  that  the  commissioners  de- 
clined to  go  into  further  discussion,  because  they  found  the  vicar  in 
possession  of  the  tithes  of  lamb  and  wool,  and  considered  themselves 
bound  by  the  principle  of  the  decrees  in  chancery  according  to  the 
44th  section  of  6  &  7  Will  4,  a  71.  The  learned  counsel  for  the 
land-owners  argued  that  they  are  not  so  bound,  and  cited  authorities 
which  show  that  when  a  feigned  issue  is  tried  under  the  45th  section 
of  the  act,  the  judge  and  jury  are  not  so  bound.  That  is  perfectly 
true ;  but  it  shows  only  that  the  land-owners  ought  to  have  adopted 
the  course  of  trying  a  feigned  issue,  which  it  appears  by  the  return 
was  proposed  by  the  vicar  and  declined  by  them,  if,  indeed,  there 
were  any  questions  which  could  be  tried  in  such  an  issue  between 
those  parties.  Looking  at  the  whole  of  the  pleadings  in  this  case, 
namely,  the  writ  and  the  return,  it  is  manifest  that  no  difference  ex- 
isted between  the  vicar  and  land-owners  by  which  the  making  the 
award  was  hindered,  nor  any  which  the  commissioners  had  power  to 
hear  and  determine.  The  question  is  purely  one  of  title  between  the 
impropriator  and  vicar,  which  may  still  be  contested  under  the  provi- 
sions of  the  71st  section  of  the  act,  which  gives  all  persons  who  have 
claims  to  the  tithes  the  same  right  of  claiming  the  rent-charge  aUotted 
in  lieu  of  tithes.  We  are  therefore  of  opinion  that  even  if  the  writ  be 
good,  which  we  think  very  doubtful,  the  return  is  a  sufiicient  answer 
to  it,  and  that  judgment  must  be  given  for  the  commissioners. 

Judgment  for  the  defendants. 
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Febrnaxy  10, 1852. 

Lights —  Obstruction  of  Excess —  Suspension  of  Right -^Enlarging 
ancient  Window — Pleading — Traverse  of  Might. 

Where  a  party  who  has  a  right  to  the  access  of  light  and  air  through  certain  ancient  win* 
dows,  makes  an  alteration  in  the  size  of  his  windows,  so  as  to  exceed  the  limifd  of  liis 
ancient  right,  he  thereby  acquires  nothing  in  addition  to  his  former  ri^ht ;  and  if  the  ex- 
cess cannot  be  obstructed  by  his  neighbor  in  the  exercise  of  his  lawful  rights  on  his  own 
land,  without  at  the  same  time  obstructing  the  ancient  right,  such  part^  must  be  considered 
as  having  by  his  own  act  suspended  and  lost  for  the  time  his  former  right. 

QuiBre,  Whether  the  former  right  is  entirely  destroyed  by  the  alteration  ? 

The  plaintiff,  being  the  owner  of  a  house  in  which  there  were  ancient  windows,  rebuilt  it 
within  twenty  years,  and  in  so  doing  raised  it  a  story,  putting  windows  in  the  new  story, 
and  altered  the  position  of,  and  enlarged  the  lower  windows,  so  that  portions  of  them 
occupied  spaces  where  there  had  before  been  no  aperture.  The  defendant,  who  occupied 
a  house  separated  from  the  plaintifl'^s  by  a  passage  belonging  to  the  plaintiff,  also  rebuilt 
and  raised  his  premises  within  twenty  years  after  the  rebuilding  of  tne  plaintiff's  house, 
and  thereby  obstructed  the  windows  m  the  upper  story  of  the  plaintiff's  house,  as  well  as 
those  in  the  lower  stories :  —  * 

Heid,  in  an  action  against  the  defendant  for  this  obstruction,  that  the  defendant  was  justified 
in  so  obstructing  the  new  lights,  and  that  the  plaintiff  could  not  complain  that  as  a  neces- 
sary consequence  the  privileged  windows  were  also  darkened. 

Bdd,  also,  that  this  defence  was  well  raised,  under  a  traverse  of  the  plaintiff's  right  to  the 
windows. 

Case,  by  reversioner,  for  darkening  and  obstnicting  windows.  The 
declaration  alleged  that  one  B.  Eddison  was  tenant  to  the  plaintiff 
of  a  dwelling-house,  and  that  one  6.  Shelton  was  tenant  to  the 
plaintiff  of  a  wharehouse,  &c.,  in  both  of  which  respective  premises 
there  were  certain  windows  through  which  the  light  and  air  of  right 
ought  to  have  entered,  and  the  defendant  raised,  rebuilt,  and  added 
to  a  certain  messuage  of  the  defendant's  near  to  the  premises  occu- 
pied by  the  plaintiff's  tenants,  and  thereby  darkened  and  obstructed 
the  windows  of  the  last-mentioned  premises,  and  injured  the  plain- 
tiff's reversionary  estate  therein. 

Pleas  :  First,  not  guilty ;  and  secondly,  a  denial  to  the  right  of  the 
light  and  air  through  the  windows  mentioned  in  the  declaration,  upon 
both  of  which  pleas,  issue  was  joined. 

The  cause  came  on  for  trial  at  the  Nottingham  Spring  Assizes, 
1851,  before  Coleridge,  J.,  when  a  verdict  was  given  for  the  plaintiff, 
subject  to  the  following  case. 

The  premises  in  the  occupation  of  the  plaintiff's  tenants  mentioned 
in  the  declaration  adjoin  to  each  other,  and  the  windows  in  question 
open  into  a  court  or  passage  leading  out  of  the  high  pavement  in  the 
town  and  county  of  Nottingham.  The  defendant  was  the  owner  of 
premises  very  nedx  and  in  parts  adjoining  the  plaintiff's  premises,  and 
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situate  on  the  opposite  side  of  the  said  court  or  passage.^  The 
defendant  rebuilt,  enlarged,  and  raised  his  premises  shortly  before  the 
action  was  brought,  and  thereby  darkened  and  obstructed  the  windows 
on  the  ground-floor,  first  floor,  and  second  floor  of  the  premises  in  the 
occupation  of  the  plaintifl''s  tenants ;  and  the  only  question  in  dispute 
is,  as  to  the  right  to  the  windows  in  question.  The  premises  in  oc- 
cupation of  the  plaintifl''s  tenants  had  been  rebuilt  about  eighteen  or 
nineteen  years  before  the  rebuilding  of  the  defendant's  premises,  and 
none  of  the  identical  windows  in  respect  of  which  the  action  was 
brought  had  existed  for  twenty  years  before  the  obstruction  com- 
plained of.  In  the  premises  which  previously  occupied  the  site  of  the 
plaintifl''s  present  premises  there  were  windows  on  the  ground-floor, 
first  floor,  and  second  floor,  which  had  existed  for  a  period  consider- 
ably exceeding  twenty  years,  but  in  rebuilding  the  plaintiff''s  premises 
some  of  the  windows  were  enlarged  and  the  situation  of  others  were 
changed,  and  none  of  the  present  windows  were  in  all  respects  identi- 
cal in  point  of  size  and  situation  with  any  one  of  the  previously-exist- 
ing old  windows.  The  defendant  contended  that  by  these  alterations 
the  ancient  rights  had  been  lost,  and  that  no  new  rights  had  been 
acquired  in  consequence  of  the  period  of  enjoyment  of  the  present 
windows  falling  short  of  twenty  years,  and  that  therefore  he  was 
entitled  to  a  verdict  upon  the  second  plea  which  denied  the  rights 
alleged  in  the  declaration.  And  this  is  the  point  for  the  consideration 
of  the  court  When  the  premises  occupied  by  B.  Eddison  were  re- 
built, the  height  of  the  rooms  of  all  the  floors  were  somewhat  raised, 
and  as  a  consequence  of  this  alteration  the  windows  in  all  the  floors 
were  also  made  somewhat  higher  than  they  were  in  the  old  premises, 
and  other  changes  were  made  as  in  the  case  particularly  mentioned. 

[The  case  then  referred  to  a  plan  of  the  plaintifi''8  premises,  show- 
ing the  position  of  the  windows  in  question,  and  described  the  nature 
of  the  alteration  which  had  been  made  in  each  of  them.  The  sub- 
stance of  this  part  of  the  case  was,  that  some  of  the  new  windows 
occupied  spaces  in  which  there  had  been  before  no  aperture,  and 
others  were  partially  coincident  with  ancient  windows,  but  were  in 
most  instances  about  a  foot  higher  than  those  which  previously  occu- 
pied the  same  place.] 

The  rebuilding  of  the  plaintiff*'s  premises  was  completed  in  or  about 
the  month  of  October  1831,  and  the  several  lights  had  been  enjoyed 
in  their  altered  state  without  interruption  from  that  time  until  about 
the  months  of  August  and  September,  1850,  when  the  defendant's 
obstruction  took  place.  The  question  for  the  consideration  of  the 
court  is,  whether  the  plaintifi*  is  entitled  to  recover  damages  in  the 
present  action  in  respect  of  the  obstruction  of  all  or  any,  and  which, 
of  the  windows  in  question,  and  the  verdict  is  to  be  entered  accord- 
ingly. The  court  to  have  the  power  of  determining  any  question  of 
fact  arising  from  the  case. 


*  It  was  agreed  by  the  coansel  upon  the  argument  that  this  court  or  passage  was  in 
the  exclusive  occupation,  and  the  pxx)perty  of  the  plaintiff. 
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Hayes  (Macaulay  with  him)  for  the  plaintiff.^  It  is  not  intended 
to  argue  that  the  plaintiff  has  any  right  in  respect  of  the  windows 
which  occupy  places  where  there  were  formerly  no  openings,  and 
therefore  it  will  not  be  necessary  for  the  defendant  to  rely  on  the 
authority  of  Blanchard  v.  Bridges,  4  Ad.  &  E.  176  ;  s.  c.  5  Law  J.  Rep. 
(n.  s.)  K.  B.  78.  The  only  question  is,  whether  the  alteration  and 
elevation  of  the  other  windows  destroys  the  plaintiff's  right  to  the 
easement  altogether.  Now  an  alteration  in  the  mode  of  the  enjoy- 
ment of  an  easement,  which  imposes  no  greater  burden  on  the  servient 
tenement,  has  not  the  effect  of  destroying  the  right  to  the  easement, 
LuttrelVs  case,  4  Rep.  86,  a\  and  therefore,  in  a  claim  to  light 
where  the  old  aperture  still  remains,  as  in  this  case,  although  altered 
and  enlarged,  the  right  and  privilege  exist  as  before.  The  dictum 
of  Wilson,  C.  J.  in  Dougal  v.  Wilson,  2  Wms.  Saund.  175,  is  an 
authority  for  this,  and  to  the  same  effect  is  the  case  of  Coiterell  v. 
Chiffiths,  4  Esp.  69.  If  the  principle  contended  for  by  the  defendant 
be  correct,  then  an  alteration  to  the  extent  of  an  inch  merely  might 
have  the  effect  of  destroying  altogether  the  right  to  the  enjoyment  of 
light.  Supposing  a  house  to  be  burnt  or  pulled  down,  if  the  owner 
had  not  any  accurate  plan  to  guide  him  in  the  rebuilding,  and  he 
made  a  slight  deviation  in  the  size  of  the  windows,  it  might  be  said 
that  he  would  thereby  forfeit  his  right  to  any  light  at  all.  Here  there 
is  not  a  single  substantial  alteration  in  any  of  these  windows.  Mar* 
tin  V.  Goble,  1  Camp.  320,  and  Chandler  v.  Thompson,  3  Ibid.  80,  are 
authorities  to  show  that  the  usurpation  of  additional  enjoyment  does 
not  affect  the  previously  established  right.  The  case  of  Garritt  v. 
Sharp,  3  Ad.  &  E.  325,  is  peculiar  in  its  circumstances,  and  can 
hardly  be  treated  as  a  decision  on  this  point.  He  referred  also  to 
Thomas  v.  Thomas,  2  Cr.  M.  &  R.  34 ;  s.  c.  4  Law  J.  Rep.  (n.  s.) 
Exch.  179. 

Mellor  {Humphrey  with  him,)  contra.  Privacy  is  as  much  recog- 
nized by  the  law  as  other  easements,  and  it  is  most  important  to  the 
enjoyment  of  privacy  whether  a  window  is  a  foot  higher  or  lower. 

Lord  Campbell,  C.  J.  But  the  plaintiff  only  claims  the  privilege 
in  respect  of  the  old  aperture.] 

The  servient  owner  cannot  obstruct  the  new  space  without  at  the 
same  time  blocking  up  a  part  at  least  of  the  old  window,  and  the 
dominant  owner  must  take  the  consequence  of  that  which  has  been 
caused  by  his  own  act  There  is  a  much  larger  amount  of  inconve- 
nience to  the  servient  tenement,  but  for  the  purpose  of  this  question 
it  is  enough  that  a  difference  exists. 

[Lord  Campbell,  C.  J.  Then  an  inch  merely  would  have  the 
same  effect  as  an  ell] 

The  difference  might  be  so  small  that  the  law  would  not  regard  it, 
and  it  was  on  this  ground,  perhaps,  that  Chandler  v.  Thompson  was 
decided.     A  distinction  must  exist  where  an  excess  is  clearly  esta- 

1  January  27,  before  Lord  Campbell,  C.  J.,  Pattkson,  J.,  and  Wiohtman,  J. 
CoLEBiDGE,  J.,  heard  part  only  of  the  argument. 
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bllshed.  In  Gale  on  Easements,  373,  it  is  said  that  the  right  to  make 
alterations  in  the  mode  of  enjoyment  "is  in  all  cases  subject  to  the 
condition  that  no  additional  restriction  or  burden  be  thereby  imposed 
on  the  servient  heritage,"  and  that  "  where  the  original  and  excessive 
uses  are  so  blended  together  that  it  would  be  impossible  or  even  diffi- 
cult to  separate  them,  and  to  impede  the  one  without  affecting  the 
enjoyment  pf  the  other,  the  right  to  enjoy  the  easement  at  all  appears 
to  be  lost  so  long  as  the  dominant  tenement  remains  in  its  altered 
form."  This  seems  to  be  supported  by  authority  and  founded  in  rea- 
son. Martin  v.  Goble  and  Cotterell  v.  Griffiths.  The  principle  re- 
ferred to  in  LuttrelVs  case  rests  upon  an  authority  peculiar  in  its  cir- 
cumstances. The  observations  at  the  end  of  the  judgment  in  GarriU 
V.  Sfiarp  are  rather  an  authority  against  the  continuance  of  the  right. 
This  was  not  intended  to  be,  and  is  not,  the  same  enjoyment  of  the 
light  as  the  plaintiff  had  before  the  alteration,  and  a  right  to  light 
may  be  lost  by  a  discontinuance  to  the  enjoyment  Moore  v.  RaW'^ 
son,  3  B.  &  C.  332 ;  s.  c.  3  Law  J.  Rep.  K.  B.  32.  The  judgment  in 
Blanchard  v.  Bridges,  is  clear  and  decisive,  and  the  reasoning  applies 
strongly  to  this  pointy  although  the  facts  are  different.  In  Thomas  v. 
Thomas,  the  remarks  of  Alderson,  B.,  are  evidently  founded  on  Clumd" 
ler  V.  Thompson.  Moreover  in  that  case  there  was  a  possibUity  of 
separating  the  excess  of  the  eavesdroppings  from  the  original  right, 
whereas  in  the  present  case  the  excess  could  not  be  obstructed  with- 
out trespassing  on  the  plaintifi''s  property  or  blocking  up  also  the  part 
of  the  window  which  is  old.  In  this  respect  a  right  to  light  differs 
materially  from  a  right  of  way  or  a  watercourse ;  in  those  cases,  if  there 
is  any  excess  of  user,  it  may  either  be  obstructed,  if  that  can  be  done 
without  affecting  the  old  right,  or  an  action  may  be  brought ;  but  if 
a  window  is  enlarged,  and  the  servient  owner  cannot  obstruct  the 
new  part  alone,  he  has  no  course  except  that  of  obstructing  the  old 
also.  He  cannot  bring  an  action  for  the  opening  of  the  window,  and 
unless  he  does  some  positive  act  of  obstruction,  he  will  suffer  a  right 
to  be  acquired  against  him.  The  doctrine  of  confusion  of  goods  as 
it  exists  in  our  law,  is  analogous  to  this  inseparable  addition  to  a 
right.  If  goods  of  two  persons  be  wilfully  so  intermixed  that  they 
cannot  be  distinguished,  the  whole  property  belongs  to  him  whose 
dominion  is  invaded.  2  Black.  Com.  405 ;  Warde  v.  Eyre,  2  Bulst. 
323 ;  Lupton  v.  White,  15  Ves.  439 ;  Perkins's  Profitable  Book,  sect 
671 ;  Bruertons*  case,  6  Rep.  1 ;  and  Talbofs  case,  8  Ibid.  104,  6. 

Hayes,  in  reply.  No  authority  is  to  be  found  for  the  proposition 
that  by  the  enlargement  of  an  ancient  right  the  right  itself  is  gone. 
However,  what  the  plaintiff  here  claims  is  only  the  right  to  the  win- 
dows as  they  originally  existed. 

[Lord  Campbell,  C.  J.  How  do  you  support  the  allegation  that 
the  defendant  unlawfully  raised  the  wall  ?] 

The  sole  issue  arises  on  the  traverse  of  the  right  to  the  windows  as 
alleged.  If  the  plaintiff  is  entitled  to  that  right,  he  must  succeed  in- 
dependently of  the  amount  of  obstruction.  The  argument  of  the  de- 
fendant is  that  the  obstruction  has  been  committed  in  fact,  but  is 
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excused  by  reason  of  the  plaintiff's  act.  Such  a  defence  should  be 
raised  by  a  special  plea  admitting  the  ancient  right  and  justifying  by 
reason  of  the  excess. 

[WiGUTMAN,  J.  Would  not  that  have  amounted  to  saying  that 
the  ancient  right  was  lost  by  reason  of  the  enlargement  ?] 

It  would  have  admitted  the  right  alleged  by  the  plaintiff,  which  is 
to  the  light  and  air  through  the  windows  ;  and  if  it  was  impossible 
to  obstruct  the  new  opening  without  also  obstructing  the  old  space, 
it  would  allege  that  by  way  of  justification.  It  cannot  be  said  that 
in  all  cases  where  a  window  is  enlarged  there  is  an  impossibility  of 
obstructing  the  enlargement  only. 

[Lord  Campbell,  C.  J.  The  rule  may  be  that  you  may  do  as 
much  as  is  necessary  to  obstruct  the  encroachment,  but  no  more.] 

If  so,  it  would  be  matter  of  excuse ;  but  no  such  plea  being  found 
in  the  books  is  a  very  strong  argument  against  such  a  mode  of  ob- 
struction as  that  contended  for  by  the  defendant. 

[Coleridge,  J.  The  plaintiff  was  guilty  of  a  wrongful  act  in  the 
first  instance.] 

He  had  a  right  to  do  the  act,  as  it  was  on  his  own  land ;  and 
although  the  encroachment  may  not  be  valid  against  the  defendant, 
the  original  righfc  still  remains  good  as  against  him  —  Hall  v.  Swift^ 
4  Bing.  N.  C.  381 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  C.  P.  20^. 

Cur,  adv.  vutt. 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  We  are  of  opinion  that  this  action  is  not 
maintainable.  But  we  do  not  proceed  upon  the  ground  that  the 
plaintiff,  by  the  alteration  in  his  windows,  had  entirely  lost  the  right 
which  he  had  before  enjoyed,  of  having  light  and  air  through  such 
portions  of  the  present  windows  as  formed  portions  of  the  ancient 
windows  before  the  alteration ;  and  we  must  be  understood  as  not 
meaning  to  overturn  any  of  the  cases  on  which  the  plaintiff's  counsel 
bave  relied.  But  the  plaintiff  has  acquired  nothing  more  in 
addition  to  that  former  right ;  and  if  by  the  alterations  which  he  has 
made  he  has  exceeded  the  limits  of  that  right,  and  ha«  put  himself 
into  such  a  position  that  the  excess  cannot  be  obstructed  by  the  de- 
fendant in  the  exercise  of  his  lawful  rights  on  hi?  own  land,  without 
at  the  same  time  obstructing  the  former  right  of  the  plaintiff,  he  has 
only  himself  to  blame  for  the  existence  of  such  a  state  of  things,  and 
must  be  considered  to  lose  the  former  right  which  he  had,  at  all  events 
until  he  shall,  by  himself  doing  away  the  excess  and  restoring  his 
windows  to  their  former  state,  throw  upon  the  defendant  the  neces- 
sity of  so  arranging  his  buildings  as  not  to  interfere  with  the  admitted 
right.  The  material  facts  proved  appear  to  be  that  the  plaintiff  and 
defendant  have  houses  on  opposite  sides  of  the  same  court,  which  is 
the  private  property  and  in  the  exclusive  occupation  of  the  plaintiff; 
that  the  plaintiff,  about  eighteen  or  nineteen  years  ago,  rebuilt  hi» 
house,  the  outward  wall  being  on  the  old  foundation ;  that  he  raised 
it  a  story  higher,  putting  windows  into  the  new  story,  and  altering  the 
VOL.  X.  36 
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dimensions  of  all  the  windows  in  the  lower  stories,  although  they  still 
embraced  portions  of  the  space  occupied  by  the  old  windows ;  that 
the  defendant  in  the  year  1850  rebuilt  his  house  and  raised  it  a  story, 
to  about  the  same  elevation  as  the  plaintiff's ;  that  thereby  he  ob- 
structed the  new  windows  in  the  upper  story  of  the  plaintiff's  house ; 
that  without  building  a  wall  similar  to  that  of  the  wall  of  the  defendant's 
new  house,  the  defendant  could  not  have  prevented  the  plaintiff  from 
enjoying  the  free  use  of  the  new  windows  in  the  upper  story  of  the 
plaintifi's  new  house,  and  that  this  wall  so  raised  to  its  present  height 
darkened  and  obstructed  all  the  windows  in  the  lower  stories  of  the 
plaintiff's  house.  The  defendant  clearly  had  the  same  right  to  raise 
his  house  in  1850  as  he  would  have  had  immediately  after  the  plain- 
tiff's house  was  raised,  although  he  would  have  no  such  right  after 
the  plaintiff's  new  windows  in  his  new  story  had  enjoyed  the  free 
access  to  light  and  air  for  twenty  years.  Would  not  the  defendant 
have  been  justified,  upon  the  raising  of  the  plaintiff's  house,  in  raising 
a  wall  on  his  own  foundations,  to  obstruct  these  new  windows : 
Confessedly  the  defendant  could  not  have  maintained  any  action  for 
placing  the  windows  there,  whereby  his  house  was  overlooked  and 
his  privacy  was  encroached  upon ;  and  after  an  uninterrupted  enjoy- 
ment of  twenty  years,  the  plaintiff  would  have  had  the  same  ease- 
ment  for  these  new  windows  as  he  had  for  the  old,  upon  the  suppo- 
sition (it  is  said)  that  after  such  an  enjoyment,  the  law  would  pre- 
sume a  grant  from  the  defendant  But  there  seems  to  be  no  doubt 
that  the  defendant,  if  he  did  not  commit  any  trespass,  was  at  liberty 
so  to  interrupt  the  enjoyment  as  to  rebut  such  a  presumption.  This 
appears  to  have  been  all  that  the  defendant  did  in  the  year  1850,  and 
this  is  the  alleged  grievance  for  which  the  present  action  is  brought 
Consequently  the  windows  in  the  lower  stories  of  the  plaintiff's  house 
axe  darkened,  but  the  primary  cause  of  this  misfortune  is  the  plain- 
tiff's own  act  in  raising  his  house  and  opening  new  windows  in  it, 
which  had  acquired  no  privilege.  Can  he  thus  complain  of  the 
natural  consequences  of  his  own  act  ?  We  by  no  means  say  that 
where  the  owner  of  a  house  alters  the  dimensions  of  an  ancient  win- 
dow in  it,  hfc  may  in  no  case  maintain  an  action  for  that  which  is  an 
obstruction  to  the  window  in  its  new  state,  and  would  have  been  an 
obstruction  to  it  m  its  former  state.  This  would  be  contrary  to  a  long 
series  of  decisions,  beginning  with  LuttreVs  case,  reported  by  Lord 
Coke.  If  the  wall,  in  which  the  window  is,  be  on  the  extremity  of  the 
owner's  land,  and  the  window  is  enlarged  at  the  lower  part  of  it,  the 
owner  of  the  adjoining  land  could  easily  obstruct  the  unprivileged 
part  of  the  window,  and  wouW  not  be  justified  in  building  a  wall 
which  would  obstruct  the  whole.  But  there  was  no  mode  of  merely 
obstructing  the  new  and  unprivileged  windows  and  the  unprivileged 
portions  of  the  windows  in  the  lower  stories  in  this  case,  and  the  ob- 
struction of  the  privileged  portions  of  these  windows  is  a  necessary- 
consequence  of  the  obstruction  of  the  unprivileged  portions  of  them 
and  of  the  new  windows  in  the  additional  story. 

It  has  been  suggested  that  this  defence  is  not  open  to  the  defend- 
ant, either  under  the  plea  of  not  guilty  or  on  the  plea  traversing  the 
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alleged  right,  and  that,  supposing  it  to  be  a  good  defence,  the  defend- 
ant ought  to  have  confessed  and  avoided,  admitting  the  obstruction 
and  excusing  or  justifying  it  by  reason  of  the  new  windows  opened 
by  the  plaintiff.  The  case  of  trankum  v.  Lord  FalnumUi,  2  Ad.  &  E. 
452 ;  s.  c.  4  Law  J.  Rep.  (n.  b.)  K.  B.  90,  established  this,  that  the 
plea  of  not  guilty  under  the  new  rules  put  in  issue  only  the  fact  alleged 
TO  have  been  wrongfully  done,  and  not  the  wrongfulness  of  that  fact ; 
and  though  the  contention  there  was  that  the  plea  did  deny  the 
wrongfulness  of  the  fact  complained  of,  and  so  incidentally  denied  the 
right  asserted  by  the  plaintiff,  which  is  not  the  precise  contention 
made  in  the  present  case,  yet  we  are  of  opinion  that  the  new  rules 
and  that  case,  in  effect,  show  that  the  plea  of  not  guilty  denies  only 
the  fact  complained  of  and  not  its  nature ;  and  as  in  this  case  the 
obstruction  was  clearly  proved  to  the  existing  windows,  the  issue  of 
not  guilty  must  be  found  for  the  plaintiff.  As  to  the  plea  traversing  the 
plaintiff's  alleged  right,  we  have  considered  much  whether  the  de- 
fendant ought  not  to  have  pleaded  specially,  that  though  some  right 
did  exist,  yet  that  the  plaintiff  had  committed  a  great  excess  in  the 
exercise  of  that  right,  and  that  it  was  impossible  to  obstruct  the  ex- 
cess without  at  the  same  time  obstructing  the  admitted  right.  But 
we  are  of  opinion  that  such  plea  would,  after  all,  be  no  more  than  an 
argumentative  denial  of  the  alleged  right,  for  as  we  have  already  ob- 
served in  the  outset,  the  plaintif)  has  by  his  own  acts  of  excess  at  all 
events  suspended  and  lost  for  the  time  his  former  right,  if  he  has  not 
actually  and  wholly  destroyed  it.  In  holding  that  the  action  is  not 
maintainable,  we  are  glad  to  think  that  the  decision  is  not  likely  to 
lead  to  any  practical  injustice  or  hardship,  as  it  only  gives  the  means 
of  preventing  a  usurpation  ripening  into  a  right;  and,  when  one  of 
two  neighbors,  occupying  houses  near  each  other,  raises  his  house  a 
story,  he  empowers  the  other  to  do  the  same  at  any  time  within 
twenty  years.  We  direct  the  verdict  to  stand  for  the  plaintiff  on  the 
plea  of  not  guilty,  and  to  be  entered  for  the  defendant  on  the  plea 
denying  the  right.  Judgment  accordingly. 

The  doctrine  of  the  common  law,  as  it  Coke,  576 ;  Knotoles  v.  Richardson,  1  Mo- 
is  generally  received,  of  the  right  to  light  dem,  55 ;  Nerrers  v.  Seaborne^  \V.  Jones, 
and  air,  is  cleariy  recognized,  in  this  case,  826 ;  Thomlinson  v.  Brown,  Sa.yeTf  216 ; 
as  sound  law.  Blackstone  thus  lays  down  Palmer  v.  Flesser,  I  Keble,  553,  pi.  65  ; 
the  principle :  — "  Likewise  to  erect  a  house  RosweU  v.  Pryor,  6  Modem,  116;  s.  c.  12 
or  other  building  so  near  to  mine,  that  it  Modern,  215. 

obstructs  my  ancient  lights,  and  windows.  That  this  must  have  been  the  ancient 

is  a  nuisance ;  but  it  is  necessary  that  the  rule  appears  also  from  the  case  of  Bury  v. 

windows  be  ancient;  otherwise  there  b  no  Pope,  Cro.  Eliz.  118,  in  the  30th  year  of 

injury  done."     To  entitle  windows  to  the  Elizabeth's  reign,  where  it  was  agreed  by 

character  of  "  ancient,"  they  must,  at  the  all  the  judges  that  proof  that  a  window  had 

common  law,  probably  have  existed  "  dur-  existed  for  thirty  or  forty  years  was  not 

ing  time  whereof  the  memory  of  man  run-  sufficient    The  necessity  for  an  averment 

neth  not  to  the  contrary,"  or  from  the  that  the  lights  were  ancient,  or  some  equi- 

reign  of  Richard  the  First    This  appears  valent  expression,  is  also  clearly  recognized 

from  the  form  of  declarations  used  in  ac-  by  the  case  of  RosweU  v.  Pryor,  2  Salk- 

Uons  brought  for  obstructing  such  win-  eld,  459;  B.C.  12  Modem,  215. 

dows.    The  old  reports  contain  many  ac-  Ai^,  however,  it  became  very  difficult,  if 

tions  of  this  nature.    See  AldrecTs  case,  9  not  impossible,  to  prove  the  existence,  or 
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Janoaiy  19,  1852. 

Insolvent —  Opposition  of  Creditor  —  Agreement  to  Withdraw  —  //te- 

gality. 

Althoneh  there  is  no  legal  obligation  npon  a  creditor  of  an  insolvent  to  oppose  his  discham, 
yet  where  he  has  given  notice  of  an  opposition  and  led  other  creditors  to  believe  that  ne 
will  go  on,  and  that  the  case  will  be  properly  adjudicated  on,  the  subsequent  withdrawing 
of  his  opposition  is  not  a  valid  consideration  to  support  an  agreement  to  pay  money  to 
him,  and  such  an  agreement  is  illegal  and  against  the  policy  of  the  insolvent  act 

[Gould  V.  Williams,  4  Dowland,  P.  C  91,  affirmed.^£D8.] 

Assumpsit.     The  declaration  stated  that  before  and  at  the  time, 
&G.  one  D.  Bryan  was  indebted  to  the  plaintiff  in  a  large  sum  of 

enjoyment  of  the  right  during  so  long  a  pe-  Also  of  Bronson,  J.,  in  Parker  v.  Foote,  19 
riod,  the  rule  was  gradually  relaxed,  and  Wendell,  816  and  j709t.  (1888.)  And  it 
the  doctrine  finally  established  that  proof  seems  difficult  to  see  upon  what  ground 
of  twenty  years  quiet  and  undisturbed  en-  the  owner  of  land  by  erecting  a  house  upon 
joymcnt,  was  sufficient  to  auMoriz^  Me yur^  it  inamediately  adjoining  his  neighbor's 
to  presume  an  original  grant,  and  if  such  land,  and  opening  windows  looking  out 
proof  was  uncontrolled  by  the  defendant  upon  such  land,  thereby  acquiros  any 
this  was  sufficient  for  theplaintiff 's  case,  rights  against  such  adjoining  owner.  In 
See  Lewis  v.  Price,  2  Wms.  Saunders,  the  erection  of  his  building,  ne  is  only  in 
175,  a,  note  (1761 ;)  Dougal  v.  WUson,  the  exercise  of  a  legal  right;  he  is  not  en- 
Ibid.  (1769;)  Darwin  v.  Upton,  Ibid-  croaching  upon  his  neighbor ;  he  does  not 
(1 785 ;)  Cross  v.  Letcis,  2  Bamewall  &  claim  or  exercise  any  right  adverse  to  his 
Cresswell,  686,  (1824.)  neighbor;  the  latter  has  no  cause  of  corn- 
In  CottereU  v.  Griffiths,  4  Esp.  R.  69,  plaint  and  no  right  of  action  for  such  ercc- 
(1801,)  Lord  Kenyon  said, "  Chief  Justice  tion,  or  such  looking  upon  the  privacy  of 
Wilmot  had  held  that  if  windows  were  his  own  land.  This  is  clearly  settled, 
open  twenty  years,  or,  perhaps  less,  that  Chandler  v.  Thompson,  3  Campbell,  80 
^ve  their  owner  such  a  right  that  they  could  (1811;)  Cross  v.  Lewis,  stwra,  Bay  ley,  J. 
not  be  obstructed."  *  And  if  the  windows  If  therefore  the  neighboring  proprietor's 
have  existed  for  twenty  years,  the  pre-  rights  have  not  been  infringed ;  if  he  has 
sumption  of  an  original  grant,  license,  or  received  no  legal  injury ;  and  could  have 
agreement,  will  not  be  defeated  by  proof  maintained  no  action,  or  moved  for  no  in- 
that  they  have  not  existed  twenty^wo  junction  against  the  owner  of  the  house, 
years,  for  there  may  have  been  a  grant  upon  what  ground  can  the  former  be  de- 
during  the  two  years.  Perwarden  v.  Ching,  prived  of  the  right  to  build  upon  his  own 
1  Moody  &  Ma'lkin,  400  (1829.)  land,  by  the  lawful  acts  of  another  person. 
In  England  this  right  is  now  recognized  performed  on  his  own  premises,  and  con- 
and  secured  ly  stat  2  &  3  Will.  4,  c.  71,  tinned  for  a  space  of  twenty  years. 
(1833-34.)  The  common-law  right  is  not  The  English  doctrine  on  this  subject  is 
however  taken  away,  and  a  party  who  can  directly  repudiated  in  the  late  case  of 
not  avail  himself  of  the  statute,  may  never-  Pierre  v.  Fernald,  26  Maine,  436,  (1847.) 
theless  resort  to  his  common-law  remedy.  And  see  Ray  v.  Idnes,  10  Alabama,  63, 
Patteson,  J.  in  Richards  v.  Fry,  3  Neville  (1846.)  See  also  8  Kent's  Com.  p.  446, 
&  Perry,  72.  note,    • 

In  AiDuerica,  the  English  rule  has  never  It  was  said  in  Atkins  v.  Chilson,  7  Metr 
been  received  with  favor,  and  has  been  calf,  403,  (1844,)  that  the  decisions  in 
said  not  to  rest  on  any  sound  toundation.  Massachusetts  tended  to  recognize  the  doc- 
See  the  remarks  pf  Gould,  J.,  in  Ingraham  trine  as  applicable  to  America,  biit  ^ 
V.  Hutchinson,  2  Connecticut,  597,  (1818.)  point  was  not  decided. 

1 16  Jur.  898. 
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money  exceeding  50/.,  to  wit,  &c.,  and  was  a  prisoner  for  debt  in 
actual  custody,  and  bad  petitioned  the  Court  for  Relief  of  Insolvent 
Debtors  for  his  discharge  from  custody,  according  to  the  provi- 
sions of  the  statutes  then  in  force  for  the  relief  of  insolvent  debtors 
in  England,  whereupon  such  proceedings  had  been  duly  had  in 
the  said  court,  in  the  matter  of  the  said  petition,  that  the  said 
petition  was  duly  referred  and  transmitted  to  the  County  Court  of 
Yorkshire  for  the  hearing  thereof;  and  the  said  application  of  the 
said  D.  Bryan  for  his  discharge  from  custody  as  aforesaid  was 
pending  as  aforesaid,  and  undetermined  before  and  at  the  time  of  the 
making  of  the  undertaking  and  promise  of  the  defendant  thereinafter 
mentioned.  That  the  plaintiff  had  before  then  threatened  to  oppose, 
and  was  then  about  to  oppose,  the  discharge  of  the  said  D.  Bryan 
upon  such  application  as  aforesaid,  and  thereupon  afterwards,  to  wit, 
&c.  in  consideration  that  the  plaintiff  would  withdraw  his  opposition 
to  the  discharge  of  the  said  D.  Brvan  upon  such  application  as  afore- 
said, the  defendant  undertook  and  then  promised  the  plaintiff  that  he, 
the  defendant,  would  pay  the  sum  of  50/.  to  the  plaintiff,  through  his 
agent,  A.  W.,  on  the  31st  of  May,  1851.  That  after  the  making  of 
the  said  undertaking  and  promise  of  the  defendant,  to  wit,  on  &c.,  the 
said  application  of  the  said  D.  Bryan  for  his  discharge  from  custody 
as  aforesaid  was  duly  heard  and  determined  by  the  judge  of  the  afore- 
said county  court  That  the  plaintiff,  confiding  in  the  said  under- 
taking and  promise  of  the  defendant,  did,  from  and  after  the  time  of 
the  making  of  the  said  undertaking  and  promise  hitherto,  altogether 
cease  and  withdraw  his  opposition  to  the  discharge  of  the  said  D. 
Bryan  upon  such  application  as  aforesaid ;  and  that  he,  the  plaintiff, 
did  not  in  any  manner  at  any  time  after  the  making  of  the  said  under- 
taking and  promise  of  the  defendant  oppose,  or  attempt  to  oppose,  the 
said  application  for  such  discharge  as  aforesaid.  And  that  the  time 
for  opposing  the  said  discharge  elapsed  long  before  the  commence- 
ment of  this  suit,  to  wit,  when  the  said  application  was  heard  and 
determined  as  aforesaid,  of  all  which  premises  the  defendant  after- 
wards, to  wit,  on  &c.,  had  notice  and  well  knew.  Breach,  non-pay- 
ment by  the  defendant  of  the  said  sum  of  50/. 

The  defendant  pleaded,  fourthly,  that  before  and  at  the  time  of  the 
making  of  the  said  undertaking  and  promise  as  in  the  declaration 
mentioned,  to  wit,  on  &c.,  the  said  P.  Bryan  was  indebted  to  the 
plaintiff  as  in  the  declaration  mentioned,  and  also  to  divers  other  per- 
sons, to  wit,  fitc.,  in  divers  other  sums  of  money,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  1,000/.  And  that 
the  said  undertaking  and  promise  in  the  declaration  was  made,  and 
his,  the  plaintiff's,  opposition  was  withdrawn  as  in  the  declaration 
mentioned;  without  the  leave  and  license,  privity  or  consent,  and  in 
fraud  of  the  said  creditors  of  the  said  D.  Bryan,  and  without  the  pri- 
vity or  consent  of  the  said  judge  of  the  said  county  court  The  repli- 
cation traversed  the  plea,  and  issue  was  taken  thereon. 

At  the  trial,  before  Maule,  J.,  at  the  Northampton  Summer  Assizes, 
1851,  it  was  proved  that  Bryan,  being  a  prisoner  for  debt  in  York 
Castle,  in  the  spring  of  that  year  petitioned  for  his  discharge  under 
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the  Insolvent  Debtors  Act  The  petition  was  appointed  for  hearing 
by  the  county  court  on  the  26th  of  May,  and  the  plaintiff,  who  was 
a  creditor,  had  given  notice  of  his  intention  to  oppose  the  insolv- 
ent's discharge,  and  attended  by  his  attorney  on  the  day  fixed  for 
that  purpose.  A  negotiation  then  took  place  with  respect  to  the 
withdrawal  of  the  plaintiff's  opposition,  which  ended  in  the  defend* 
ant,  who  was  the  attorney  for  Bryan,  giving  to  the  plaintiff  the  un- 
dertaking mentioned  in  the  declaration,  which  was  as  follows:  —  "In 
consideration  of  Mr.  M.  Hall  withdrawing  his  opposition  in  the  case 
of  D.  Bryan,  now  a  prisoner  in  York  Castle,  I,  H.  W.  Dyson,  hereby 
undertake  to  pay  the  sum  of  50/.  to  the  said  M.  Hall,  through  his 
agent,  A.  W.,  to  be  paid  on  Saturday  next.  May  25, 1851.  H.  W. 
Dyson."  The  opposition  of  the  plaintiflf  was  accordingly  formally 
withdrawn  in  open  court  No  other  notice  of  opposition  was  given, 
but,  according  to  the  practice  of  the  courts  any  creditor  may  avail 
himself  of  a  notice  given  by  another.  Upon  this  evidence  the  jury 
returned  a  verdict  for  the  plaintiff,  leave  being  reserved  to  the  defend- 
ant to  move  to  enter  a  nonsuit  if  the  court  should  be  of  opinion  that 
the  verdict  ought  to  have  been  entered  for  the  defendant  upon  the 
fourth  plea. 

A  rule  nisi  having  been  accordingly  obtained,  and  also  to  arrest  the 
judgment, 

Humfrey  and  Sir  E.  Wilmot  now  showed  cause.  The  plaintiff 
was  not  bound  to  oppose  the  insolvent's  discharge,  and  therefore 
there  is  no  illegality  in  his  withdrawing  his  opposition,  even  though 
without  the  consent  of  his  other  creditors.  Murray  v.  Reeves^  8  B.  & 
C.  421 ;  s.  c.  6  Law  J.  Rep.  K.  B.  348,  is  distinguishable.  There  the 
money  was  to  be  paid  by  the  insolvent  himself  out  of  the  estate,  and 
therefore  the  rest  of  the  creditors  were  necessarily  injured  by  the  agree- 
ment. What  is  there  said  about  other  creditors  being  thus  deprived 
of  the  power  of  opposing  is  here  answered  by  the  fact,  that,  accord- 
ing to  the  practice  of  the  court,  they  may  still  avail  themselves  of  the 
notice  given  by  the  plaintiff.  There  is,  therefore,  na  evidence  of  any 
fraud  upon  them. 

[Lord  Campbell,  C.  J.  A  creditor  is  not  bound  to  oppose  tjie 
granting  of  a  bankrupt's  certificate,  but  it  is  illegal  to  take  money  not 
to  oppose  it] 

That  turns  on  the  express  words  of  the  Bankrupt  Act,  and  does  not 
depend  on  the  general  policy  of  the  law.  Taylor  v.  Wilson^  6  Exch. 
Rep.  251 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Exch.  241. 

[Patteson,  J.     That  was  an  action  by  an  innocent  indorsee.] 

That  would  be  immaterial  if  the  security  were  void. 

[Lord  Campbell,  C.  J.  Still  it  may  be  a  reason  why  the  general 
objection  at  common  law  was  not  raised  there. 

Coleridge,  J.  Is  there  not  a  duty  of  imperfect  obligation  on  a 
creditor  to  go  on  and  oppose  ?] 

Sect  72  of  the  1  &  2  Vict  c.  110,  gives  creditors  the  privilege  of 
opposing,  but  in  no  way  obliges  them  to  do  so.  Lord  Howden  v. 
Simpson^  10  Ad.  &  E.  793 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Q.  B.  169 ;  8 
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Law  J.  Rep.  (n.  s.)  Exch.  281,  shows  that  the  taking  money  for  an 
act  which  a  party  is  permitted  to  do  will  not  vitiate  it  at  common 
law. 

[Patteson,  J,  Gould  v.  Williams,  4  Dowl.  P.  C.  91,  is  against 
your  position.] 

That  case  was  decided  upon  Murray  v.  Reeves,  and  does  not  touch 
the  present  case.  The  observations  of  Alderson,  B.,  in  Jones  v.  Waite, 
5  Bing.  N.  C.  355 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Exch.  305,  bear  closely 
upon  this  point.  Then,  as  to  the  arrest  of  judgment,  the  pleadings 
raise  precisely  the  same  question  as  arises  on  the  evidence. 

[Lord  Campbell,  C.  J.  The  declaration  alleges  that  the  plaintiff 
was  about  to  oppose,  not  that  he  had  taken  any  step  to  oppose,  or 
that  the  other  creditors  had  any  notice  of  his  intention.] 

Miller,  Serg.,  in  support  of  the  rule.  This  contract  cannot  be  en- 
forced, as  being  against  the  policy  -of  the  law.  The  agreement  was 
made  without  the  privity  oi  the  judge  or  the  other  creditors,  who 
were  therefore  defrauded  by  it.  Nerot  v.  Wallace,  3  Term  Rep.  17, 
and  Murray  v.  Reeves.  No  doubt  a  covenant  to  pay  in  full  the  debts 
of  a  bankrupt,  in  consideration  of  the  creditors  taking  no  further  steps 
under  the  commission  is  valid,  Kaye  v.  Bolton,  6  Ibid.  134 ;  but  there 
the  whole  object  of  the  inquiry  is  answered,  and  no  damage  can  ac- 
crue to  creditors. 

[Lord  Cajvipbell,  C.J.  When  notice  of  opposition  has  once  been 
given,  any  qreditor  may  take  advantage  of  it.  How  does  the  with- 
drawing the  plaintiflf's  opposition  affect  the  rest  of  the  creditors  ?] 

The  result  of  this  contract  is  to  withdraw  a  portion  of  the  estate 
from  the  general  body  of  creditors.  It  is  no  doubt  optional  with  any 
creditor  to  oppose,  and  possibly  a  voluntary  withdrawal  by  him 
might  not  be  illegal;  but  a  withdrawal  in  consideration  of  money 
being  paid  to  him  is  illegal,  and  a  fraud  upon  the  rest  of  the  cre- 
ditors. 

Lord  Campbell,  C.  J.  We  are  all  of  opinion  that  this  rule  must 
be  made  absolute.  If  the  plaintiff  might  have  withdrawn  his  opposi- 
tion when  he  entered  into  this  agreement,  I  should  have  thought  the 
argument  on  his  behalf  good,  because  wherever  a  man  may  do  an 
act  without  a  breach  of  any  legal  or  moral  obligation,  that  act  may 
be  a  valid  consideration  for  a  promise  to  pay  money  to  him.  Lord 
Howden  v.  Simpson  has  decided  that  this  is  so,  where  there  is  no  rea- 
sonable expectation  disappointed,  and  no  prejudice  done  to  another. 
But  that  is  not  the  case  here.  One  of  the  creditors  of  an  insolvent 
takes  steps  for  opposing  his  discharge,  and  is  then  bought  off.  He 
agrees  on  receiving  money  to  withdraw  his  opposition.  There  may 
be  no  legal  obligation  on  him  to  persevere  in  his  opposition,  but  there 
is  a  moral  obligation,  because  he  has  led  others  to  believe  that  he  will 
go  on,  and  that  the  case  will  be  properly  adjudicated  upon  by  the 
court.  If  he  withdraws,  the  rest  of  the  creditors  are  injured  and  jus- 
tice is  defeated.     For  this  reason  it  seems  to  me  that  the  considera- 
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tion  for  this  promise  was  illegal.  I  quite  concur  with  the  authority 
of  Gould  V.  Williamsy  which  is  strongly  applicable  to  the  present 
case.  Looking  also  to  Murray  v.  Reeves  there  was  no  illegality  ex- 
cept so  far  as  the  withdrawal  of  the  opposition  was  itself  illegal;  and 
the  court,  adopting  the  same  reasoning  as  is  to  be  found  in  Gould  v. 
Williams,  held  that  the  contract  was  against  the  policy  of  the  statute, 
and  might  operate  to  the  prejudice  of  other  creditors.  Taylor  v.  Wil' 
son  is  relied  upon,  but  that  case  is  no  authority  upon  the  present,  be- 
cause it  turned  merely  on  the  question  whether  the  agreement  was 
within  the  words  of  the  Bankrupt  Act,  and  the  point  as  to  its  being 
against  the  common  law  was  not  nor  could  have  been  raised.  There- 
fore I  entirely  approve  of  the  principle  of  the  other  cases. 

Patteson,  J.  This  is  an  action  between  the  immediate  parties  to 
the  agreement,  and  therefore  not  like  Taylor  v.  Wilson,  which  was  an 
action  by  an  innocent  indorsee.  K  there  is  any  illegality  in  this 
agreement,  the  plaintiff,  who  was  a  party  to  it,  cannot  sue  upon  it. 
Now,  it  is  clear  that  this  is  an  illegal  agreement.  I  quite  agree  with 
the  doctrine  laid  down  in  Gould  v.  WiUiams  that  this  is,  in  truth,  a 
fraud  on  the  rest  of  the  creditors.  The  point  reserved  for  us  is,  whe- 
ther the  fourth  plea  is  proved,  and  the  motion  is  also  made  in  arrest 
of  judgment,  on  the  same  point.  I  should  say  not  only  is  there 
illegality  shown  on  the  face  of  the  declaration,  but  a  fraud  on  the 
rest  of  the  creditors ;  because  the  plaintiff  not  only  receives  money 
for  withdrawing  his  opposition,  but  thereby  prevents  a  full  disclosure 
being  made  on  the  examination  of  the  insolvent  The  declaration 
shows  that  the  agreement  was  entered  into  on  the  withdrawing  of 
the  opposition,  which  the  plaintiff  was  about  to  make.  But  I  do  not 
confine  my  decision  to  the  fact  of  an  opposition  having  been  intend- 
ed ;  if  the  contract  had  been  not  to  oppose,  although  no  opposition 
had  been  intended  to  be  made,  I  think  the  agreement  would  have 
been  void,  No  doubt  a  creditor  is  not  compellable  to  oppose  the  dis- 
charge of  an  insolvent,  but  if  he  agrees  to  take  money  not  to  do  so 
that  agreement  is  illegaL  Therefore  this  rule  should  be  made  abso- 
lute. 

Coleridge,  J.  This  case  is,  in  truth,  decided  by  the  reasoning 
and  principle  of  Murray  v.  Reeves,  which  has  been  attempted  to  be 
distinguished  on  the  facts.  But  I  think  my  brother  Miller's  view  has 
more  in  it  than  at  first  appeared.  It  is  quite  clear,  looking  to  the 
argument  and  reasoning  of  the  court  there,  that  the  facts  were  as- 
sumed to  be  such  as  to  bring  that  case  directly  in  point  with  the  pre- 
sent. I  think  the  rule  of  law  there  laid  down  is  a  sound  one,  and 
that  case  was  rightly  decided.  There,  as  here,  the  act  was  wrongful ; 
it  was  contrary  to  the  policy  of  the  Insolvent  Act,  and  against  the 
interest  of  all  the  other  creditors,  and  would  probably  lead  to  their 
not  having  all  the  benefit  which  they  ought  to  have.  It  may  be  true 
that  in  all  these  cases  there  is  only  a  duty  of  imperfect  obligation  im- 
posed on  the  creditor,  the  performance  of  which  he  may  omit  without 
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being  guilty  of  any  wrong.  But  here  he  seeks  to  make  his  breach 
of  duty  the  ground  of  a  contract,  and  to  have  the  promise  to  pay  this 
money  enforced  by  law.  Clearly  a  court  of  law  would  never  lend  it- 
self to  enforce  performance  of  such  a  contract.^  Rule  absolute. 


IN  THE  EXCHEQUER  CHAMBER. 

Challis  v.  Doe  d.  Evers.^ 

Febraary  2,  1852. 

Will  —  Limitation  over^  Construction  of —  Contingent  Remainder — 

Executory  Devise  —  Remoteness. 

Devise  to  E.  for  life,  contingent  remainder  to  her  nnbom  children,  as  tenants  in  common  in 
fee ;  dcviso  over  to  her  brother  and  sisters  for  life,  in  equal  shares,  with  contingent  re- 
mainders in  fee  to  their  respective  children  as  to  such  shares.  Then  followed  a  limitation, 
'^  and  farther,  in  case  of  the  death  of  my  said  son  or  of  either  of  mj  said  two  daughters 
without  leaving  a  child,  if  a  son  that  shall  live  to  attain  the  age  of  twenty-three  years,  or 
if  a  daughter  who  shall  live  to  attain  the  age  of  twenty-one  years,"  gift  over  in  favor  of  the 
children  of  the  surviving  brother  and  sisters.  E.  died  without  children.  Afterwards  A, 
one  of  her  sisters,  died  without  having  had  issue ;  and  on  the  death  of  the  latter,  the  lessor 
of  the  plaintiff,  a  child  of  the  brother  of  E.,  claimed  a  share  of  the  property  of  E.,  which 
had  come  to  A.  under  the  limitation  over :  — 

Held^  that  the  lessor  of  the  plaintiff  was  not  entitled  to  recover,  as  the  event  on  which  the 
limitation  over  was  to  depend  was  too  remote ;  that,  although  the  event  of  A.'s  not  leav- 
ing a  child  who  should  live  to  attain  twenty-three  included  it  in  the  event  which  had  hap- 
pened, of  A.'8  not  having  any  child  at  al(  the  court  could  not  separate  the  compound 
event  into  two,  and  hold  the  limitation  good  as  a  limitation  over  in  ca^e  of  A.'s  not  hav- 
ing any  children. 

[Doe  d.  Evers  v.  Challis^  20  Law  J.  Rep.  (n.  b.)  Q.  B.  113;  8.  c.  2  Eng.  Rep.  215,  re- 
versed.   Eds.] 

This  was  a  writ  of  error,  from  the  judgment  of  the  Court  of 
Queen's  Bench,  given  in  favor  of  the  lessor  of  the  plaintiff  in  this  ac- 
tion of  ejectment  on  a  special  verdict  The  will  on  the  construction 
of  which  the  qucstioji  turns  is  fully  set  out,  in  all  material  points,  in 


ilnTTaiVcy.jFTarper,  2  Johns.  385  (1807,)  plied  to  a  bond  given  under  similar  cir- 

thc  defendant  in  a  suit  promised  to  pay  cumstances.     Bruce  v.  Lee,  4  Johns.  410 

the  costs  if  the  plaintiff  would  not  oppose  (1809;)  Tuxburyx,  Miller,  19  Johns.  311 

the  obtaining  of  his  discharge  under  the  (1822;)  Goodwin  y.  Blake,  3  Monr.  106. 

insolvent  act  of  New  York.    The  defend-  So  a  promissory  note  given  to  a  creditor 

ant  obtained  his  discharge,  which  he  plead  to  induce  him  to  sign,  or  consent  to,  an 

in  defence  of  a  suit  for  the  same  costs,  insolvent's  discharge,  is  void.     Payne  y. 

The  court  said  the  •  consideration  for  the  Eden,    3    Caines,  213    (1805;)    Case   v. 

promise  was  illegal;   it  was  founded  in  Gerrish,  15  Pick.  49  (1833.)      And  this 

fraud,  and  made  for  the  purpose  of  stifling  extends  to  a  note  given  by  a  third  person, 

a  due  scrutiny  into  the  claims  of  the  de-  as  well  as  to  one  given  by  the  insolvent 

fcndant  to  a  discharge  under  the  insolvent  himself.     Yeomans  y.  Chatierton,  9  Johns, 

act.    The  same  rule  was  afterwards  ap-  295  (1812.) 

8  21  Law  J.  Rep.  (n.  8.)  Q.  B.  227.     Coram  Alderson,  B.,  Maule,  J.,  Cress- 
WELL,  J.,  Platt,  B.,  Williams,  J.,  Talfourd,  J.,  and  Martix,  B. 
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the  report  of  the  case  in  the  court  below.    20  Law  J.  Rep.  (n.  s.) 
Q.  B.  113 ;  s.  c.  2  Eng.  Rep.  215. 

November  27, 1851.  iJoft,  for  the  plaintiff  in  error,  the  defendant 
below.  It  is  admitted  on  both  sides  that  the  limitation  over,  on 
which  the  question  arises,  is  substantially  the  same  with  regard  to 
the  property  devised  to  Anne  and  the  property  devised  to  Elizabeth. 
It  will  be  sufficient,  therefore,  to  confine  the  argument  to  the  devise 
to  Elizabeth.  The  question  is,  whether  the  limitation  over,  which 
depends  upon  the  event  included  in  the  following  words,  be  valid  in 
law,  "  in  case  of  the  death  of  my  said  son  or  of  either  of  my  said 
two  daughters  without  leaving  a  child,  if  a  son  that  shall  live  to  at- 
tain the  age  of  twenty4hree  years,  or  if  a  daughter  who  shall  live  to 
attain  the  age  of  twenty-one  years,"  &c.  It  will  be  contended,  on 
the  other  side,  that  this  limitation  over  is  a  contingent  remainder, 
and  that  contingent  remainders  do  not  owe  obedience  to  the  rule 
against  perpetuities.  In  answer,  it  is  submitted  that  the  limitation  is 
not  a  contingent  remainder,  but  an  executory  devise ;  and  further, 
that  even  if  it  is  a  contingent  remainder,  it  is  subject  to  the  rule 
against  perpetuities,  and  is  void,  as  being  beyond  the  prescribed  pe- 
riod of  a  life  in  being  and  twenty-one  years  after.  Thirdly,  that  the 
limitation  at  the  time  of  its  creation  was  wholly  void.  As  to  the 
first  point,  it  has  been  decided  in  Doe  d.  Dolley  v.  Ward^  9  Ad.  &  E, 
682 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Q.  B.  154,  on  this  very  wiU,  that  the 
first  limitation  in  fee  to  the  children  was  a  contingent  remainder 
which  would  have  vested  in  each  child  at  birth.  This  is  not  denied 
on  the  other  side.  The  following  limitation,  which  cuts  down  the 
fee  so  given,  is,  therefore,  an  executory  devise.  In  Gulliver  v.  Wickety 
1  Wils.  105,  where  the  limitation  over  was  held  to  take  effect,  it  was 
held  to  do  so  as  an  executory  devise.  See  Fearne's  Contingent  Re- 
mainders, 396.  Secondly,  it  would  be  dangerous  to  hold  that  every 
restraint  which  the  law  puts  upon  remote  limitations  is  done  away 
with  in  the  case  of  contingent  remainders.  Cole  v.  Sewell^  2  H.  L. 
Cas.  186,  will  be  referred  to  to  support  the  proposition  that  the  rule 
against  perpetuities  does  not  apply  to  contingent  remainders ;  but  in 
that  case  the  previous  limitations  conferred  estates  tail  only,  and  the 
case  only  shows  that  a  contingent  rehiainder  following  estates  tail  is 
not  too  remote.  It  is  observed  in  2  Jarman  on  Wills,  732,  with  regard 
to  that  case,  that  the  observations  of  the  Lord  Chancellor  on  this 
subject  were  not  necessary  to  the  decision.  Thirdly,  the  limitation 
over  is  bad  in  its  creation,  as  too  remote.  Whether  a  limitation  is 
void  as  offending  against  the  rule  against  perpetuities  cannot  be 
judged  of  by  the  event.  To  be  valid,  it  must  be  good  in  every  pos- 
sible event  at  the  time  of  its  creation.  Newman  v.  Newman^  10  Sim. 
51 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Cbanc.  354.  The  limitation  over  here 
is  not  made  to  depend  upon  the  two  events,  whether  Elizabeth  die 
without  leaving  children,  or  without  children  that,  if  sons,  shall  attain 
the  age  of  twenty-three,  or  daughters  twenty-one ;  but  it  is  made  to 
depend  upon  the  one  event  only,  viz.,  whether  Elizabeth  die  without 
leaving  children  that  if  sons  shall  attain  the  age  of  twenty-three  or 
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daughters  twenty-one.  There  is,  in  terms,  no  limitation  over  in  case 
Elizabeth  die  without  ever  having  had  children.  That  point  will 
wholly  distinguish  this  case  from  Doe  d.  Herbert  v.  Selbpf  2  B.  &  C. 
926,  and  Lxiddington  v.  Kinie^  1  Ld.  Raym.  203,  which  are  not;  dis- 
puted. Had  Elizabeth. had  any  children,  the  limitation  over  would 
have  had  to  take  effect  as  an  executory  devise.  The  same  rule  applies 
when  the  vice  is  in  the  event  on  which  parties  are  to  take,  as  when  it 
is  in  the  description  of  the  class  who  are  to  take ;  for  instance,  as  in 
this  case,  if  the  event  be  on  failure  of  a  class  which  may  not  fail  with- 
in a  life  in  being  and  twenty-one  years  after.  In  Leake  v.  Robinson^ 
2  Mer.  363,  Sir  W.  Grant  said  that  he  would  not  split  the  class  who 
were  to  take  into  two.  So  this  court,  in  the  present  case,  will  not 
feel  at  liberty  to  split  the  event  mentioned  in  the  will,  on  which  the 
lessor  of  the  plaintiff  was  to  take,  into  two  events.  Whether  a  limit- 
ation is  valid  is  a  very  different  question  from  how  a  valid  limitation 
is  to  be  applied  to  the  facts  and  events.  When  a  limitation  over  is 
made  to  depend  on  two  events,  one  of  which  is  bad  as  too  remote, 
and  the  other  good,  as  in  Longhead  v.  Phelps^  2  W.  Black.  704,  it  is 
admitted  that  the  bad  event  is  considered  as  struck  out,  and  the  limit- 
ation over  is  not  rendered  void.  But  here  the  distinction  is  great; 
there  is  but  one  event 

[Alderson,  B.  There  seems  a  sort  of  metaphysical  difficulty  in 
striking  out  a  clause  in  a  will  in  one  sense.] 

Proctor  V.  The  Bishop  of  Bath  and  Wells^  2  H.  Black.  358,  and  Jee 
v.  Audlej/j  1  Cox,  C.  C.  324,  show  that  where  the  supposed  two 
events  are  inextricably  united  together  by  the  testator,  the  court  can- 
not separate  them.  Crump  v.  Norwood,  Ibid.  324,  and  Bull  v.  Prit-' 
chardj  1  Russ.  213 ;  s.  c.  7  Law  J.  Rep.  Chanc.  41,  were  referred  to. 

Malins,  for  the  defendant  in  error,  the  plaintiff  below.  The  limit- 
ation in  question  is  a  contingent  remainder,  not  an  executory  devise. 
It  is  an  established  rule  that  whenever  a  limitation  can  by  possibility 
be  supported  as  a  contingent  remainder,  it  is  not  to  be  construed  as 
an  executory  devise.  A  limitation  to  A.  for  life  with  remainder  to 
his  great-grandchild  is  valid,  for  it  may  take  effect  during  a  life  in 
being.  It  will  take  effect  if  at  the  death  of  A.  there  is  a  great-grand- 
child in  existence.  If  not,  it  fails.  It  must  be  seen  on  the  face  of  the 
instrument  that  the  limitation  must  take  effect  or  fail  within  a  life  in 
being  or  twenty-one  years  after,  except  when  there  is  a  contingent  re- 
mainder dependent  upon  estates  for  life,  or  estates  tail.  Here,  Anne 
was  tenant  for  life  of  her  share  of  the  property  originally  devised  to 
Elizabeth,  with  contingent  remainder  to  her  children  in  fee ;  but  as 
Anne  never  had  any  children,  the  further  limitation  over,  the  limita- 
tion in  question,  to  the  children  of  the  brother  and  sisters,  did  not 
take  effect  as  an  executory  devise,  but  as  a  contingent  remainder. 
Had  Anne  had  children,  the  further  limitation  over  would  have  been 
too  remote.  In  Gulliver  v.  Wicket  the  unborn  child  took  a  vested 
estate  in  fee,  and  therefore  the  limitation  over  w^s  held  to  be  an  ex- 
ecutory devise.  The  testator  meant  the  estate  to  go  over  just  as 
much  if  Anne  had  no  children  as  if  she  had  children  and  they  died 
under  the  prescribed  ages. 
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[Maule,  J.     If  so,  quod  voluit  non  dixit] 

The  court  will  construe  the  words  according  to  the  clear  intention 
of  the  testator.  Mackinnan  v.  Sewell,  5  Sim.  78^  s.  c.  2  Myl.  &  K. 
202 ;  3  Law  J.  Rep.  (n.  s.)  Chanc.  161 ;  Wilhon  v.  Mounts  2  Beav. 
397 ;  Murray  v.  Jones,  2  Ves.  &  B.  313 ;  Meadows  v.  Parry,  1  Ibid. 
124 ;  Jones  v.  Westcomb,  1  Eq.  Ca.  Abr.  245.  If  the  court  sees  that 
there  is  a  particular  estate  which  may  by  possibility  endure  until  the 
happening  of  the  event  on  which  the  limitation  over  is  to  take  effect^ 
the  court  will  construe  that  limitation  as  a  contingent  remainder.  It 
is  not  disputed  that  a  gift  to  a  whole  class,  some  of  which  are  too  re- 
mote, is  bad.  Secondly,  it  was  expressly  decided  in  Cole  v.  Sewell 
that  whenever  a  limitation  is  decided  to  be  a  contingent  remainder, 
the  doctrine  of  remoteness  did  not  and  could  not  arise.  Thirdly,  the 
rule  laid  down  on  the  other  side,  that  the  limitation  must  be  valid  at 
the  time  it  comes  into  operation,  is  not  denied ;  but  whether  the 
limitation  will  take  effect  must  depend  upon  the  events.  The  court 
will  examine  whether  the  limitation  may  take  effect  at  the  ejcpiration 
of  a  particular  estate ;  and  if  it  will,  they  will  hold  it  to  be  a  contin- 
gent remainder,  but  if  not,  an  executory  devise ;  and  then  only  need 
they  examine  whether  it  be  too  remote.  This  limitation  is  not  too 
remote.  It,  in  substance,  \yas  this,  that  the  estate  is  to  go  over  on 
two  events,  —  if  Anne  die  without  children,  or  if  she  die  without  leav- 
ing children  who  shall  attain  twenty-three.  The  latter  event,  it  must 
be  admitted,  is  too  remote.  It  may,  therefore,  be  considered  as 
struck  out,  and  the  limitation  may  be  read  as  a  limitation  over  if 
Anne  die  without  children.  It  is  laid  down  that  a  devise  over  in  the 
event  of  a  child  not  attaining  twenty-one  includes  the  event  of  no 
child  being  born.  Fearne's  Contingent  Remainders,  510 ;  Gulliver  v. 
Wickett ;  Festing  v.  Allen,  12  Mee.  &  W.  279 ;  s.  c.  13  Law  J.  Rep. 
(n.  8.)  Exch.  74 ;  and  Russell  v.  Buchanan,  2  Cr.  &  M.  561 ;  s.  c.  3 
Law  J.  Rep.  (n.  s.)  Exch.  194. 

Roll,  in  reply.  The  cases  of  Jones  v.  Westcomb^  Mackinnan  v. 
Sewell,  and  Meadows  v.  Perry,  do  not  apply ;  for  in  them  the  ques- 
tion was,  how  a  valid  limitation  was  to  be  applied,  not  whether  the 
particular  limitation  was  valid.  Cur,  adv.  vult. 

Judgment  was  now  given  by 

Alderson,  B.  This  is  a  writ  of  error  from  the  judgment  of  the 
Court  of  Queen's  Bench  upon  a  special  verdict.  ThLs  was  an  action 
of  ejectment  brought  to  recover  a  twelfth  part  of  certain  property  de- 
vised by  the  will  of  one  Thomas  Dolley  to  his  daughter  Elizabeth. 
The  lessors  of  the  plaintiff  were  Mary  Anne  Evers  and  her  husband, 
she  being  one  of  the  two  children  of  John  Dolley,  the  son  of  the  tes- 
tator. The  testator  had  four  children,  John,  Sarah,  Anne,  and  Eli- 
zabeth, and  by  his  will,  dated  the  12th  of  June,  1829,  he  gave  the 
property,  the  twelfth  part  of  which  is  now  in  question,  to  trustees 
during  the  life  of  his  daughter  Elizabeth,  in  trust  for  her  separate  use, 
and  after  her  decease  he  gave  the  same  to  such  children  as  she  might 
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have,  if  a  son  or  sons  who  should  live  to  the  age  of  twenty-three,  and 
if  a  daughter  or  daughters  who  should  live  to  the  age  of  twenty-one 
years,  their  heirs  and  assigns,  as  tenants  in  common.  He  then  pro« 
vided  for  the  disposition  of  his  property  in  the  event  of  one  or  more 
of  the  children  of  Elizabeth  dying  leaving  others  surviving.  He  then 
provided  this :  "  In  case  all  the  children  of  my  said  daughter  Eliza- 
beth shall  die,  if  a  son  or  sons  under  the  age  of  twenty-three  years,  or 
if  a  daughter  or  daughters  under  the  age  of  twenty-one  years,  or  if 
she  has  none,  I  give  all  the  last-mentioned  premises  unto  the  said 
Thomas  Challis  and  John  Brogden,  their  heirs,  &c.,  during  the  re- 
spective lives  of  my  said  son  John  DoUey,  and  daughters,  Sarah 
Ward  and  Anne  Dolley,  upon  trust  to  pay  or  permit  my  said  son 
and  two  last-mentioned  daughters  to  receive  and  take  the  rents,  pro- 
fits, and  annual  income  thereof  for  and  during  their  respective  natural 
lives  in  equal  shares,*  the  share  of  my  said  two  daughters  to  be  for 
their  separate  uses  only  and  independent  of  any  husband  or  hus- 
bands ;  and  upon  the  decease  of  my  said  son  and  two  last-named 
daughters,  I  give  the  share  of  such  of  them  so  dying  unto  his  or  her 
children,  if  a  son  or  sons  living  to  attain  the  age  of  twenty-three 
years,  and  if  a  daughter  or  daughters  living  to  attain  the  age  of 
twenty-one  years,  his  and  their  heirs  and  assigns ;  if  more  than  one, 
in  equal  shares  as  tenants  in  common,  and  if  only  one  child,  to  such 
only  child,  his  or  her  heirs  and  assigns."  Then  follows  the  part  of  the 
devise  on  which  the  question  depends.  "  And  further,  in  case  of  the 
death  of  my  said  son  or  of  either  of  my  said  two  daughters  without 
leaving  a  child,  if  a  son  that  shall  live  to  attain  the  age  of  twenty- 
three  years,  or  if  a  daughter  who  shall  live  to  attain  the  age  of  twenty* 
one  years,  I  give  the  part  and  parts  such  chUdren  or  child  would  have 
been  entitled  to  as  aferesaid,  unto  the  child  and  children  of  my  said 
son  and  two  daughters  having  issue ;  if  a  son  or  sons  living  to  the  age 
of  twenty-three  years,  and  if  s,  daughter  or  daughters  living  to  attain 
the  age  of  twenty-one  years,  if  two  of  my  said  last-mentioned  child- 
ren have  such  children  or  child,  to  them,  his  or  her  heirs  or  assigns,  as 
taking  in  equal  shares  from  his  or  her  father  or  mother,  his,  her,  or 
their  heirs  and  assigns ;  and  if  only  one  of  them  my  said  son  and 
two  daughters  leaves  issue  that  lives,  if  a  son  or  sons  to  the  age  of 
twenty-three  years,  or  if  a  daughter  or  daughters  to  attain  the  age  of 
twenty-one  years,  then  I  give  the  whole  of  such  last-mentioned 
estate  and  premises  unto  such  issue,  if  more  than  one,  in  equal 
shares,  their  respective  heirs  and  assigns,  and  if  only  one,  to  such 
one,  his  or  her  heirs  and  assigns,  at  the  ages  aforesaid."  Elizabeth 
died  in  August,  1838,  having  been  married  but  never  having  had  a 
child.  Upon  her  death,  her  brother  and  two  sisters  took  each  one  third 
of  the  property  devised  to  her  issue.  In  March,  1847,  Anne  died, 
having  been  married  but  also  never  having  had  a  child.  And  there- 
upon, Mrs.  Evers,  being  one  of  two  children  of  John,  and  being 
twenty-one  years  of  age,  claimed  a  twelfth  part  of  the  property  devised 
to  Elizabeth,  insisting  that,  upon  the  event  that  had  happened,  the 
two  children  of  John  became  entitled  to  a  half  of  the  third  of  the 
property  devised  to  Elizabeth  which  had  come  to  Anne  on  the  death 
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of  Elizabeth,  and  that  she,  (Mrs.  Evers,)  as  one  of  them,  was  entitled 
to  a  half  of  this  half  third,  or  to  one  twelfth,  of  the  whole.  A  special 
verdict  was  found,  which  stated  the  above  facts,  and  judgment  was 
given  by  the  Court  of  Queen's  Bench  for  the  lessors  of  the  plaintiff, 
and  upon  this  judgment  the  present  writ  of  error  is  brought.  This 
will  came  under  the  consideration  of  the  Court  of  Queen's  Bench  in 
the  case  of  Doe  d.  DoUey  v.  Ward^  and  both  parties  acceded,  and,  as 
we  think,  most  correctly,  to  the  propriety  of  that  decision.  We  are 
to  take  it,  therefore,  as  clearly  established  that  by  this  will  the  testa- 
tor gave  an  estate  for  life  to  his  daughter  Elizabeth,  with  a  contin- 
gent remainder  in  fee  to  her  unborn  children,  which,  on  the  birth  of  a 
child,  would  have  become  a  vested  remainder  in  fee;  that  upon 
such  child  or  children  being  born,  and  failing,  if  males,  to  attain 
twenty-three,  and  if  females  to  attain  twenty-one,  then  he  gave  Eli- 
zabeth's share  over  by  an  executory  devise  to  his  other  three  children 
equally.  Now  it  is  clear  this  executory  devise  over  would  be  void, 
as  too  remote ;  but  in  this  part  of  his  will  the  testator  also  provided, 
by  a  distinct  and  separate  clause,  that  if  Elizabeth  should  have  no 
children  the  property  devised  to  her  should  go  over  in  like  manner  to 
his  three  remaining  children.  In  the  event  which  happened  the  con- 
tingent remainder  to  Elizabeth's  children  never  vested,  and  so  the  de- 
vise over  took  effect,  not  as  an  executory  devise,  but  as  a  good  con- 
tingent remainder  to  the  three  other  children  of  the  testator,  one  of 
whom  was  the  testator's  daughter  Anne.  In  the  event,  therefore, 
which  had  happened,  the  devise  was  one  to  Elizabeth  for  life,  with 
contingent  remainder  to  her  unborn  issue  in  fee,  contingent  remain- 
der one  third  to  Anne  for  life,  with  a  contingent  remainder  in  fee  to 
Anne's  unborn  issue,  to  become  vested  on  the  birth  of  a  child,  and 
with  a  devise  over,  on  which  the  present  question  turns,  in  favor  of 
the  children  of  her  surviving  brother  John  and  sister  Sarah. 

Now  Anne  died,  never  having  had  a  child,  and  consequently  the 
contingent  remainder  in  fee  given  to  her  children  failed.  We  must, 
therefore,  look  at  the  terms  of  the  devise  over.  They  are  as  follows  — 
"  In  case  of  the  death  of  my  son  or  either  of  my  said  two  daughters, 
without  leaving  a  child,  if  a  son,  that  shall  live  to  attain  the  age  of 
twenty-three  years,  or  if  a  daughter  that  shall  live  to  attain  the  age 
of  twenty-one  years,  I  give  the  part' and  parts  such  children  would 
have  been  entitled  to  as  aforesaid  unto  the  child  or  children  of  my 
said  son  and  two  daughters  having  issue,  if  a  son  or  sons  living  to 
the  age  of  twenty-three  years,  and  if  a  daughter  or  daughters  living  to 
attain  the  age  of  twenty-one  years."  Now,  here  there  are  not  the  two 
events  which  are  separately  and  distinctly  mentioned  in  the  former 
devise  over;  the  event,  if  she  should  have  no  children,  is  not  men- 
tioned in  terms  at  all.  The  question  between  the  parties  is,  whether 
the  devise  over  be  void  or  not  It  may  be  well  admitted  that  the  tes- 
tator intended  to  include  in  these  words  two  events,  first,  the  event 
of  Anne  having  no  child  born  (and  certainly  if  she  never  had  a  child 
she  must  die  without  son  who  could  attain  twenty-three  or  a  daugh- 
ter who  could  attain  twenty-one) ;  but  that,  secondly,  he  also  intend- 
ed to  include  in  those  same  words,  the  compound  event  of  her  having 
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a  child  and  the  child  dying  under  the  prescribed  age.  This  second 
event  is,  according  to  all  the  cases,  too  remote  an  event  to  take  effect  at 
law :  the  first,  if  it  stood  alone,  is  legal.  The  thing  to  be  settled  is, 
the  principle  on  which  the  court  is  to  act.  In  the  first  place  it  seems 
established  that  the  time  to  construe  the  will  is  at  the  testator's  death. 
The  devise  at  that  time  must  be  legal  to  oust  the  heir-at-law.  Now, 
at  the  death  of  the  testator  in  the  lifetime  of  Anne,  how  would  this 
devise  have  been  construed  ?  For  it  is  not  suificient  that  on  the  hap- 
pening of  certain  events  the  devise  may  take  effect,  and  if  limited  to 
those  events  originally,  would  have  been  good ;  but  it  ought  to  be 
shown  that  the  devise  of  the  testator  must  be  valid  and  legal  in  all 
the  events  contemplated  by  him.  This,  we  think,  is  the  principle 
contained  in  the  passage  of  Sir  William  Grant's  judgment  in  Leake 
V.  Robinson^  in  which  he  says,  an  "  executory  devise  is  itself  an  in- 
fringement of  the  rules  of  the  common  law,  and  is  only  to  be  allowed 
on  consideration  of  its  not  exceeding  certain  established  limits."  In 
a  devise  to  a  class,  therefore,  the  courts  do  not  split  the  devise  into 
two  parts  and  give  effect  to  the  legal  part,  for  this,  says  Sir  William 
Grant,  is  to  "make  a  new  will  for  the  testator."  Here,  the  true 
meaning  of  the  devise  is,  in  every  event  which  can  happen  in  which 
Anne  dies  leaving  no  children,  if  male  who  attain  twenty-three,  or  if 
female  who  att£dn  twenty-one,  I  give  the  estate  over ;  that  is  what  he 
says,  and  that  is  what  he  means.     He  includes  all  those  events  in  one 

sever  these  events  which  the  testator  has  expressly  joined  together 
without  making  a  new  will  ?  The  principle  seems,  therefore,  to  be 
against  splitting  such  a  devise  when  we  are  considering  the  question 
whether  it  is  a  legal  one.  Now  this  question,  it  is  conceded,  must  be 
determined  as  on  reading  the  will  at  the  instant  of  the  testator's  death. 
Do  the  cases  cited  affect  this  principle  ?  On  looking  at  them  we  find 
in  all  of  them  that  the  devise  in  any  event  was  legal,  and  that  it  was 
competent  to  the  testator  to  make  it  In  Jones  v.  Westcomb^  a  case 
on  which  the  Court  of  Queen's  Bench  proceeded,  it  was  a  bequest  to 
the  wife  for  life,  and  after  her  death  to  the  child  with  which  she  was 
supposed  to  be  enciente^  and  if  such  child  should  die  before  twenty- 
one,  then  as  to  one  third  to  the  wife,  and  two  thirds  to  other  persons, 
and  it  was  held  that  the  wife  not  being  endente  the  bequest  over  took 
effect.  But  if  the  testator  had  distinctly  expressed  all  that  the  court 
held  to  be  included  in  the  words  he  used,  the  whole  would  have  been 
legal.  This  is  not  an  authority,  therefore,  for  splitting  a  devise  and 
giving  effect  to  the  legal  and  rejecting  altogether  the  illegal.  Chilliver 
v.  Wicket  is  the  same  case,  only  applying  the  will  to  real  estate,  and 
is  to  the  same  effect ;  and  the  observations  of  the  court  in  this  latter 
case,  as  to  the  validity  of  the  executory  devise  over,  if  it  took  effect 
as  an  executory  devise,  were  material,  if  this  necessity  for  the  devise 
being  legal  on  all  the  contingencies  contemplated  by  the  testator  be 
the  true  principle  on  which  the  court  acts,  and  may  reconcile  the  ob- 
servations of  Fearne,  396,  with  those  of  Bayley,  J.,  in  Doe  d.  Harris 
V.  HoweUy  10  B.  &  C.  191 ;  s.  c.  8  Law  J.  Rep.  K.  B.  123.  Meadows 
v.  Pa/rry  is  to  the  same  effect     These  cases  are  fully  explained  and 
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put  on  a  very  clear  principle  by  Sir  William  Orant  in  Murray  v. 
Jones.  They  shoWy  no  doubt^  that  the  existence  and  failure  of  the 
children  for  whom  the  provisions  limited  are  made  is  not  in  all  cases, 
and  was  not  in  those  cases,  a  condition  precedent  to  the  devise  over 
taking  effect ;  but  they  show  no  more,  and  do  not  at  all  apply  to  the 
question  now  before  the  court,  whether  if,  one  of  the  contingencies  be 
illegal,  the  single  devise  which  included  that  contingency  together 
with  others  becomes  void.  K  Lady  Bath  had  separately  stated  in 
her  will  the  two  contingencies,  on  either  of  which  Mrs.  Markham  was 
to  take,  each  would  have  been  legal,  and  the  court  held  that  her  in- 
cluding them  both  in  one  expression  made  no  difference.  It  is  like  ex- 
pressing the  individuals  of  a  class  all  of  whom  can  legally  take,  and 
including  all  those  individuals  in  a  class  which  is  good ;  but  the 
reverse  is  true  if  some  of  the  individuals  cannot  legally  take.  Then 
if  they  are  expressly  named,  the  will  is  carried  partly  into  effect,  but 
if  they  are  classed  together  it  becomes  void.  Suppose  this  had 
been  the  limitation  in  a  deed  to  Anne  for  life,  the  remainder  to 
her  children  in  fee,  or  if  she  had  none,  if  male  who  attained  twenty- 
three,  or  female  who  attained  twenty-one,  then  over.  It  is,  I 
apprehend,  clear  enough  that  such  a  limitation  over  would  be  void  at 
common  law.  "  It  may,  however,"  says  Fearne,  p.  373,  "  be  good  in  a 
will  or  by  way  of  use  upon  a  contingency  that  may  happen  within  a 
reasonable  period."     Now,  if  so,  must  this  contingency  here  so  hap- 

{)en  ?     We  think  not,  for  it  mav  uo  bevond  the  pmod  allowed  by 
aw  if  the  natural  and  full  effect  be  given  to  the  words  of  the  testator. 

For  these  reasons  we  think  that  the  judgment  of  the  Court  of  Queen's 

Bench  must  be  reversed.  Judgment  reversed. 


Driscoll  t?.  Whalley.^ 

January  29,  1852. 

Judgment  as  in  case  of  Nonsuit  —  Affidavit,  Sufficiency  of. 

An  affidavit,  stating  that  the  plaintiff  has  given  notice  of  trial,  and  has  not  proceeded  to 
trial  pursuant  to  the  said  notice,  is  sufficient  to  call  upon  a  plaintiff  to  show  cause  why 
there  should  not  be  a  judgment,  as  in  the  case  of  a  nonsuit  against  him,  and  to  satisfy  the 
court  that  he  has  made  no  default. 

[Edgar  v.  HaUiday,  1  L.  M.  &  P.  367,  overruled.— Eds.] 

A  RULE  nisi  for  judgment  as  in  case  of  a  nonsmt  had  been  obtained 
in  this  case,  upon  an  affidavit  which  stated  that  the  plaintiff  had  given 
notice  of  trial,  but  had  not  proceeded  to  trial  pursuant  to  his  said 
notice. 


1  21  Law  J.  Rep.  (n.  s.)  Q.  B.   232. 
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Maxwell  now  showed  cause.  This  affidavit  is  insufficient,  as  was 
expressly  held  by  the  Court  of  Common  Pleas  in  Edgar  v.  Halliday^ 
1  L.  M.  &  P.  367,  where  it  was  said  that  it  involved  a  negative  preg- 
nant, and  that  it  might  well  be  that  the  plaintiff  had  tried  although 
not  in  pursuance  of  his  notice  of  trial. 

[Lord  Campbell,  C.  J.  Have  you  an  affidavit  that  you  have 
tried?] 

The  plaintiff  is  not  bound  to  make  any  answer  unless  the  defend- 
ant shows  with  reasonable  certainty  that  he  is  entitled  to  judgment. 
He  must  make  it  appear  that  the  plaintiff  has  neglected  to  bring  the 
issue  to  trial  "  according  to  the  course  and  practice  of  the  court"  It 
would  be  impossible  to  assign  perjury  on  this  affidavit 

Phipson  was  not  called  upon  to  support  the  rule. 

Lord  Campbell,  C.  J.  We  are  all  of  opinion  that  the  affidavit  is 
quite  sufficient  to  call  upon  the  plaintiff  to  show  cause  and  to  con- 
vince the  court  that  he  has  proceeded  to  trial.  The  rule,  therefore,  can 
only  be  discharged  on  a  peremptory  undertaking. 

Patteson,  J.,  Coleridge,  J.,  and  Wiohtman,  J.  concurred. 

jRtUe  discharged  accordingly.^ 


Blake,  Administratrix,  &c.  v.  The  MidiiAND  Railway  Company.^ 

* 

Febmaiy  21,  1852. 

Action  —  Compensation  for  Accidental  Death  —  9  4*  10  Ttct.  c.  93  — 

Damages  —  Pectmiary  Loss  —  Solatium, 

In  an  action  by  the  personal  representatiye  of  a  deceased  person  to  recover  damages  for  his 
death  under  9  &  10  Vict  c.  93,  the  jury,  in  assessing  the  damans,  are  confined  to  injuries  of 
which  a  pecuniary  estimate  can  be  made,  and  cannot  take  uito  their  consideration  the 
mental  suffering  occasioned  to  the  survivors  by  his  death. 

This  was  an  action  upon  the  case  brought  under  the  9  &  10  Vict 
c  93,  by  the  plaintiff,  who  was  the  administratrix  of  her  deceased 
husbana,  who  had  met  with  his  death  in  consequence  of  an  accident 
caused  by  the  negligence  of  the  defendants. 

Plea  —  Not  guilty. 

At  the  trial,  before  Parke,  B.,  at  the  Derbyshire  Summer  Assizes, 


1  Li  Asplin  V.  Elachman  (June  7)  the  Common  Fleas  decided  as  in  the  above  case ; 
Talfourd,  J.,  stating  that  he  had  nnce  come  to  the  conclusion  that  the  case  of  Edgar 
Y.  HaUiday  was  wrongly  decided. 

s  21  Law  J.  Rep.  (n.  s.)  Q.  B.  233. 
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1851,  no  question  was  made  as  to  the  liability  of  the  defendants,  the 
sole  dispute  being  as  to  the  amount  of  damages.  In  the  course  of 
the  opening  statement  of  the  counsel  for  the  plaintiff,  who  was  pro- 
ceeding to  state  to  the  jury  the  circumstances  under  which  the  death 
occurred,  the  learned  baron  interposed,  and  said,  that  the  only  ques- 
tion was  how  much  the  plaintiff  was  entitled  to  recover  from  the  de- 
fendants as  pecuniary  loss  for  her  husband's  death,  adding,  that  this 
was  a  matter  upon  which  he  had  not  then  thought  for  the  first  time, 
and  that  he  should  direct  the  jury  that  they  were  to  confine  their 
damages  to  the  pecuniary  loss  sustained  by  the  wife. 

Evidence  was  then  given  on  behalf  of  the  plaintiff  that  she  was 
married  to  her  husband  in  1848,  with  whom  she  had  lived  on  affec- 
tionate terms  up  to  his  death,  which  occurred  on  the  20th  of  May 
1851,  his  age  being  at  that  time  thirty-four,  and  that  of  his  widow 
twenty-six.  He  was  in  the  occupation  of  a  house  of  the  value  of 
1,900/.  or  2,000/.,  with  household  furniture  worth  between  600/.  and 
600/.,  and  was  also  carrying  on  a  prosperous  trade,  his  average  share 
of  the  profits  derived  therefrom  during  the  last  six  years  being  554/.  a 
year.  In  addition  to  this,  the  deceased  had  an  income  of  75/.  per  year 
from  certain  slack-works,  and  of  72/.  per  annum  derived  from  shares  in 
a  bank,  making,  together  with  an  assumed  rent  for  the  house  and  fur- 
niture, a  total  income  of  850/.  a  year.  The  value  of  the  deceased's 
personal  property  at  his  decease  was  estimated  at  8,000/.  to  three- 
fourths  of  which,  or  6000/.,  she  was  entitled  as  his  widow  by  virtue 
of  the  custom  of  the  province  of  York,  and  also  to  dower  out  of  a 
freehold  estate  of  the  value  of  1,000/.,  making  a  total  of  7,000/.,  which 
she  gained  in  point  of  money  by  her  husband's  death.  The  deceased 
left  no  children. 

The  learned  judge,  in  summing  up  to  the  jury,  told  them,  that  until 
this  act  of  parliament  compensation  could  not  be  recovered  for  the 
death  of  a  person,  the  ancient  common-law  maxim  being  that  the 
value  of  life  was  so  great  as  to  be  incapable  of  being  estimated  by 
money  ;  that  there  were  very  great  difficulties  as  to  the  act  of  parlia- 
ment in  estimating  any  thing  beyond  the  pecuniary  loss  which  the 
plaintiff  had  sustained  by  the  death  of  her  husband,  but  that  if  they 
could  see  their  way  to  it  they  might  do  so ;  that  as  to  pecuniary  da- 
mage there  was  great  diflBculty  in  deciding  that,  but  that  on  the  present 
occasion  there  was  sonie  data  to  go  by.  Then,  after  recapitulating 
the  evidence  as  to  the  circumstances  of  the  deceased,  the  learned  baroa 
told  the  jury  that  it  appeared  that  the  plaintiff  was  a  gainer  of  7,000/. 
in  present  capital  from  her  husband's  death,  and  was  the  loser  of  the 
chance  of  living  on  the  income  of  850/.  a  year ;  that  if  they  took  this 
to  be  the  pecuniary  loss,  and  estimated  the  value  of  an  annuity  of 
850/.  for  the  probable  time  which  she  would  have  enjoyed  it  during 
the  joint  lives  of  herself  and  her  husband,  which  was  proved  to  be  fif- 
teen and  a  half  years,i  it  amounted  to  13,188/.,  from  which  deducting 
7,000/.  a  balance  of  6,188/.  loss  would  remain.  That  the  plaintiff  had 
experienced  a  great  deal  of  anxiety,  and  it  was  for  the  jury  to  consider 

^  According  to  the  goyermnent  aonoity  tables. 
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whether  they  would  confine  themselves  to  the  pecuniary  loss.  But 
his  lordship  added  that  the  plaintiff  would  only  be  entitled  to  be 
maintained  out  of  her  husband's  income  in  her  situation  in  life,  and 
that  the  jury  should  therefore  consider  to  what  portion  of  the  850i!.  she 
was  entitled,  and  concluded  by  asking  them  whether  they  could  see 
their  way  clearly  in  coming  to  any  other  view  on  the  pecuniary 
damage.  The  jury  returned  a  verdict  for  the  plaintiff,  with  4,000l 
damages. 

A  rule  nisi  having  been  afterwards  obtained  for  a  new  trial,  on  the 
ground  that  the  learned  judge  had  misdirected  the  jury  as  to  the  prin- 
ciple upon  which  the  damages  were  to  be  assessed,  and  also  on  the 
ground  that  the  damages  were  excessive, 

Sir  F.  Thesiger^  MelloTj  MiUefy  Serg.,  and  Floods  showed  cause.^ 
The  suggested  misdirection  depends  upon  the  proper  construction  of 
the  9  &  10  Vict.  c.  93.  If  the  jury  in  giving  damages  under  that  act 
ought  to  be  confined  to  the  mere  question  of  pecuniary  loss,  it  is  ad- 
mitted by  the  plaintiff  that  there  must  be  a  new  trial,  as  the  damages 
were  too  large.  But  it  is  submitted  that  the  jury  may  upon  such  an 
inquiry  properly  take  into  their  consideration  loss  resulting  from  the 
death,  which  is  of  other  than  a  pecuniary  character.  Before  the  9  & 
10  Vict  c  93,  a  right  of  action  existed  for  injuries  falling  short  of 
death,  but  if  death  ensued  no  civil  proceeding  could  be  adopted. 
The  object  of  that  statute  was  in  certain  cases  to  render  the  loss  of 
life  a  subject  of  compensation  by  civil  action,  instead  of  the  old  mode 
of  mulcting  by  deodands,  which  were  abolished  by  the  9  &  10  Vict. 
c.  62,  passed  in  the  same  session  of  parliament.  The  principle  adopt- 
ed by  this  statute  appears  to  have  been  borrowed  firom  the  civil  law, 
which  allows  a  compensation  to  be  made  in  damages  for  the  loss  of 
human  life ;  and  it  is,  therefore,  important  to  see  upon  what  principle 
such  compensation  i?  assessed  under  the  civil  law.  Instances  of  this 
occur  in  Scotland,  where  the  law  of  assythement  prevails,  and  as  the 
statute  in  question  excludes  Scotland  from  its  operation  it  leads  to  a 
strong  inference  that  its  object  was  to  assimilate  in  this  respect  the 
law  of  the  two  countries.  In  Erskine's  Institutes,  (by  Ivory,)  592, 
n.  13,  it  is  said,  **  So  also  where  damages  are  sought  for  the  loss  of  a 
father,  husband,  &c.  through  the  improper  negligence  or  misconduct 
of  a  party,  they  are  not  to  be  estimated  merely  by  the  pecuniary  advan- 
tages which  the  family  derived  from  his  exertions  in  business,  but  a 
solatium  will  be  given  even  where  the  death  of  the  sufferer  instead  of 
being  a  loss  to  his  family,  might  be  regarded  as  a  benefit,  on  account 
of  his  bankruptcy  and  dissipated  habits."  So  in  Bell's  Principles  of 
the  Law  of  Scotland,  749,  4th  edit,  under  the  head  of  "  Assythement 
for  Homicide,"  it  is  said,  "  the  law  takes  cognizance  of  the  loss  and 
suffering  of  the  family  of  a  person  killed,  and  gives  assythement,  both 
as  indemnification  and  as  solatium^^ ;  and  among  the  rules  there  stated 

1  February  10,  before  Loxu>  Campbell,  C.  J.,  Pattebon,  J.,  CoLERiDaB,  J.,  and 

WlGHTMAN,  J. 
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as  applicable  to  it  is,  "  6.  That  assythement  is  a  solatium  as  well  as 
indemnification  for  damage ;  and  the  right  of  action  is  with  the  wife 
and  family  of  the  deceased ;  the  division  being  like  that  of  the  goods 
in  communion."  In  The  Dictionary  of  Decisions,  p.  13,903,  vol.  31 
and  32,  under  the  head  "  Reparation,"  is  a  case  decided  in  1542  of 
Children  of  Forrest  v.  Laird  of  Olerking'ton.  "  The  Lords  decreed 
assythement  for  the  slaughter  of  David  Forrest  of  Haddington,  com*' 
mitted  by  the  laird  of  Clerkington,  as  well  to  the  said  David's  bas- 
tards, as  lawful  bairns,  but  not  equally,  for  ilk  lawful  daughter  get 
1,125  merks;  the  bastsurd  daughter  but  £40,  the  eldest  lawful  son  and 
heir  to  the  said  David  got  1,100  merks ;  the  second  son  £100,  the 
bastard  son  41  merks.  The  hail  assythement  was  2,900  merks,  be- 
cause David  Forrest  was  a  right  honest  substantious  man ;  and  also 
the  said  laird  was  a  rich  man." 

[Lord  Campbell,  C.  J.  According  to  that  principle  it  would  be 
necessary  to  ascertain  what  dividend  the  railway  pays.] 

Cases  may  be  supposed  where  an  action  is  brought  under  this  act 
by  a  husband  for  the  death  of  his  wife,  and  where  he  may  suffer  no 
pecuniary  loss  at  all;  but  it  cannot,  therefore,  be  said  that  he  would 
have  no  right  to  recover  for  the  loss  of  her  society  just  as  he  could  in 
an  action  for  beating  her  or  for  criminal  conversation.  Gujf  v.  Live^ 
sey,  Cro.  Jac.  601;  Hyde  v.  Scyssorj  Ibid.  538,  and  Wtnsmare  v. 
Greenbankj  Willes,  577.  Sect  1  of  this  act  defines  the  circum- 
stances under  which  the  right  of  action  is  to  exist  There  must  be  a 
wrongful  act,  such  as  would  have  been  ground  for  an  action  at  com- 
mon law  supposing  death  had  not  ensued. 

iPATTEsoN,  J.  It  does  uot  say  an  action  by  whom.] 
t  must  mean  an  action  by  the  party  whose  death  has  been  caused, 
because  it  goes  on  to  say  *^  notwithstanding  the  death  of  the  person 
injured."  Then  section  2  defines  for  whose  benefit  the  action  is  to 
be  brought,  and  gives  the  measure  of  damages,  which  are  to  be  "  pro- 
portioned to  the  injury  resulting  from  such  death  to  the  parties 
respectively  for  whom  and  for  whose  benefit  such  action  shaU  be 
brought"  The  argument  of  the  defendants  goes  to  insert  the  word 
"pecuniary"  into  this  clause,  but  such  an  addition  is  contrary  to  the 
spirit  of  the  act,  and  would  do  away  with  much  of  its  effect  By 
section  5  "  parent"  and  "  child"  are  defined  to  include  a  grandfather 
and  a  stepfather,  and  a  grandson  and  a  stepson,  in  whose  cases  there 
would  scarcely  ever  be  a  pecuniary  loss,  but  there  might  be  a  great 
mentd  suffering.  The  word  "injury"  is  not  in  its  legal  sense  here 
confined  to  pecuniary  loss.  The  instances  of  injuries  to  a  person 
considered  as  a  husband,  given  in  3  Black.  Com.  139,  are  none  of 
them  of  a  pecuniary  nature. 

[Lord  Campbell,  C.  J.  In  the  legal  sense  injuria  is  opposed  to 
damnum. 

WiGHTMAN,  J.  Could  you,  in  a  case  under  this  act,  give  evidence 
in  mitigation  of  damages,  that  the  deceased  was  an  habitual  drunk- 
ard or  a  bad  character,  as  you  may  in  crim.  con.  or  seduction?] 

On  principle,  there  is  no  reason  why  such  evidence  should  not  be 
given,  as  the  jury  are  to  assess  the  proper  damages  upon  a  considera- 
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tion  of  all  the  circumstances  of  the  case.  In  the  present  case,  evi- 
dence to  show  the  state  of  affection  between  the  plaintiff  and  her 
deceased  husband  was  in  fact  given.  This  is  a  remedial  statute,  and 
should  be  expounded  liberally  in  the  same  manner  as  the  4  Edw.  3, 
c.  7.  Will,  on  Executors,  669.  Some  stress  will  be  laid  by  the  de- 
fendants on  the  necessity  for  the  action  being  brought  in  the  name  of 
the  executor  or  administrator  of  the  deceased,  but  it  is  clear  that  the 
reason  of  this  provision  is,  not  that  the  loss  contemplated  is  a  loss  to 
the  personal  estate,  as  brothers  or  uncles  who  may  be  next  of  kin  ac- 
cording to  the  Statute  of  Distribution  are  not  classed  with  the  per- 
sons to  be  benefited.  But  the  object  of  that  provision  is  to  secure 
that  there  should  be  one  action  only  by  a  representative  of  all  the 
parties  between  whom  the  compensation  is  to  be  divided,  and  the 
executor  or  administrator  is  selected  as  the  fittest  representative,  and 
is  made  a  mere  nominal  plaintiff  for  this  purpose. 

[Coleridge,  J.  Suppose  A  is  killed,  and  leaves  a  wife  and  ten 
children,  and  B  is  killed  leaving  a  widow  only,  are  more  damages  to 
be  given  in  one  case  than  in  the  other  ?] 

Certainly.     The  jury  are  to  consider  the  claims  of  each  of  the 

claimants  separately,  just  as  if  they  brought  several  actions.    Section 

4,  which  requires  a  particular  to  be  delivered  "  of  the  nature  of  the 

claim  in  respect  of  which  damages  shall  be  sought  to  be  recovered," 

shows  clearly  that  claims  other  than  for  pecuniary  losses  were  con- 
+pmpl<i;tp(^.     THo  o*.»*  -r  OiUav'il  \t    TUB   jLancashtre  and    Yorkshiro 

Railway  Company^  12  Law  Times,  356,  was  referred  to  at  the  trial, 

where  Pollock,  G.  B.,  ruled  that  the  right  of  action  under  this  statute 

depended  on  the  existence  of  some  pecuniary  damage,  and  that  no 

other  element  could  enter  into  the  finding  of  the  jury.     But  that 

learned  judge  always  lays  it  down  that  even  in  ordinary  actions  for 

negligence,  no  damages  can  be  given  for  pain  or  suffering,  which  he 

considers  as  the  common  lot  of  humanity.    That  case  must  therefore 

be  looked  at  with  reference  to  his  peculiar  views. 

[Coleridge,  J.  In  a  case  before  me  at  chambers,  I  struck  out  a 
plea  in  an  action  under  this  statute,  that  no  damage  had  occurred, 
considering  that  it  went  to  the  damages  only,  and  not  to  the  right  of 
action.] 

The  jury  are,  in  cases  under  this  act,  to  give  not  merely  the  value 
of  the  deceased's  life  according  to  the  annuity  tables,  but  a  fair  com- 
pensation for  the  loss  sustained.  Armsworth  v.  The  South-Eastern 
Railway  Company^  11  Jur.  758.  This  is  what  has,  in  effect,  been  done 
here.     Duncan  v.  Findlater^  6  CI.  &  F.  894,  was  also  referred  to. 

JSumfreyj  Macaulay^  and  Boden,  in  support  of  the  rule.  If  the  pe- 
cuniary loss  alone  is  to  be  looked  to  in  estimating  the  damages,  it  is 
admitted  by  the  plaintiff  that  there  must  be  a  new  trial ;  and  even  if 
a  larger  principle  of  compensation  is  adopted,  the  defendants  must 
still  have  the  case  tried  again,  as,  in  deference  to  the  strong  opinion 
at  first  expressed  by  the  judge,  the  defendants'  counsel  forbore  to 
cross-examine  except  as  to  the  pecuniary  injury.  There  was  a  clear 
misdirection  in  not  giving  the  jury  such  a  guide  as  would  enable 
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them  to  arrive  at  a  proper  estimate  of  the  compensation.  The  same 
rule  was  acted  upon  by  the  Court  of  Exchequer  in  reference  to  the 
word  "  town  "  in  the  Railways  Clauses  Consolidation  Act,  in  EtlioU 
V.  The  South  Devon  Railway  Company^  2  Exch.  Rep.  725 ;  s,  c.  17 
Law  J.  Rep.  (n.  s.)  Exch.  262.  The  act  in  question  introduces  a  per- 
fectly new  principle  into  our  law.  Before  it,  no  value  was  ever  put 
upon  human  life  by  way  of  damages  in  an  action,  and  under  section  2 
the  only  injury  for  which  the  plaintiff  can  recover  is  the  injury  rcbult- 
ing  from  the  death. 

[Lord  Campbell,  C.  J.  But  w^ould  not  that  include  an  injury  by 
anguish  of  mind  ?] 

The  word  "injury"  there  has  not  the  sense  of  injuria,  but  rather  of 
damnum.  The  argumentum  ab  inconvenienti  is  very  applicable  to  fix  a 
meaning  on  this  statute,  and  would  show  that  such  considerations 
could  not  possibly  be  carried  out  How  much  is  to  be  given  to  each 
of  the  parties  entitled  to  share  ?  Suppose  a  child  just  born,  or  even 
a  posthumous  child,  it  is  impossible  to  say  what  mental  sufl'erings  are 
to  be  there  compensated.  Whereas  if  the  damages  be  confined  to 
pecuniary  loss  the  apportionment  may  be  easily  made.  The  classes 
of  relatives  to  be  benefited  exhaust  all  those  who  are  ordinarily  pecu- 
niarily dependent  on  the  deceased  person,  but  they  do  not  exhaust 
those  whose  feelings  might  be  deeply  involved  in  the  loss,  e.  g*.  brothers 
and  sisters. 

there  would  be  only  nominal  damages.]  • 

That  is  so.  If  any  thing  beyond  nrere  pecuniary  loss  can  be  con- 
sidered, it  would  be  competent  to  the  defendant  to  show  that  the 
deceased  was  a  most  profligate  and  abandoned  person,  whose  death 
was  a  gain  in  point  of  comfort  to  the  survivors ;  and  yet  the  executor, 
suing  for  the  benefit  of  children,  might  be  unable  to  meet  that  evi- 
dence. The  fact  of  the  executor  being  made  the  plaintiff  points  to  a 
pecuniary  loss  only,  and  it  must  be  remembered  that  any  other  mode 
of  estimating  the  damages  would  swell  them  most  ruinously  when 
the  action  is  against  an  individual  guilty  of  negligence,  as  it  might 
well  be,  instead  of  against  a  rich  corporation.  There  is  no  difficulty 
in  importing  the  word  "  pecuniary"  into  this  act,  as  was  done  in  Hah 
ford  V.  Kyinery  10  B.  &  C.  724 ;  s.  c.  8  Law  J.  Rep.  K.  B.  311. 

Cur*  adv.  vulL 

Judgment  was  now  delivered  by 

Coleridge,  J.  This  case  turns  entirely  upon  the  construction  of 
the  recent  statute,  the  9  &  10  Vict,  c  93 ;  and  the  important  question 
is,  whether  the  jury,  in  giving  damages  apportioned  to  the  injury  re- 
siilting  from  the  death  of  the  deceased,  to  the  parties  for  whose  bene- 
fit this  action  is  brought,  are  confined  to  injuries  of  which  a  pecuniary 
estimate  may  be  made,  or  may  add  a  solatium  to  those  parties  in 
respect  of  the  mental  suffering  occasioned  by  such  death?  The 
plaintiff's  counsel,  in  support  of  the  latter  alternative,  have  mainly 
relied  upon  certain  decisions  of  the  Court  of  Session  in  Scotland, 
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which  they  have  very  properly  brought  under  our  notice.  If  these 
decisions  had  been  pronounced  upon  a  law  common  to  both  parts  of 
the  united  kingdom,  we  should  have  been  equally  ready  to  be  bound 
by  them  as  if  they  had  been  pronounced  by  the  courts  in  Westmin- 
ster Hall ;  but  it  is  expressly  enacted,  that  the  9  &  10  Vict  c.  93, 
shall  not  apply  to  Scotland,  and  the  Scottish  law  of  assythement  is 
wholly  alien  to  the  common  law  of  England.  In  this,  as  in  other 
instances,  an  improvement  in  our  law  may  have  been  suggested  by 
the  existing  code  in  Scotland,  but  may  have  been  adopted  with  modi- 
fication. It  is  quite  clear  that  the  law  of  assythement  has  not  been 
introduced  into  England  in  its  full  latitude,  or  compensation  for  the 
loss  of  a  parent  by  a  wilful  act,  neglect,  or  default,  would  be  due  to 
illegitimate  as  well  as  legitimate  children ;  and  the  amount  of  com- 
pensation would  depend  upon  the  extent  of  the  culpability  proved 
against  the  parties  from  whom  the  compensation  is  claimed.  It  may 
be,  though  we  need  not  affirm  it,  those  decisions  are  in  strict  con- 
formity to  the  law  of  Scotland,  and  would  all  have  been  affirmed,  on 
appeal  to  the  House  of  Lords ;  but  they  can  be  of  very  little  assist- 
ance to  us  in  construing  this  act  of  parliament  When  we  are  per- 
forming this  diity  our  only  safe  course  is  to  look  at  the  language 
which  the  legislature  has  employed.  The  title  of  this  act  may  be 
some  guide  to  its  meaning,  and  it  is  '  An  act  for  compensating  fami- 
lies of  persons  killed  by  accident,'  not  for  solacing  their  wounded 
feelings.  Reliance  was  placed  upon  the  first  section,  which  states  in 
what  cases  the  newly-given  action  may  be  maintained  although  death 
has  ensued ;  the  argument  being  that  the  party  injured,  if  he  had 
recovered,  would  have  been  entitled  to  a  solatium;  and,  therefore,  so 
shall  his  representatives  on  his  death.  But  it  will  be  evident  that  this 
act  does  not  transfer  this  right  of  action  to  his  representative,  but  gives 
to  his  representative  a  totally  new  right  of  action  on  different  princi- 
ples. Section  2  enacts,  "  That  in  every  such  action  the  jury  may 
give  such  damages  as  they  may  think  proportionate  to  the  injury 
resulting  from  such  death  to  the  parties  respectively,  for  whom  and 
for  whose  benefit  such  action  shall  be  brought"  The  measure  of 
damage  is  not  the  loss  or  suffering  of  the  deceased,  but  the  injury  re- 
sulting from  his  death  to  his  family.  This  language  seems  more 
appropriate  to  a  loss  of  which  some  estimate  may  be  made  than  an 
indefinite  sum,  independent  of  all  pecuniary  estimate,  to  soothe  the 
feelings,  and  the  division  of  the  amount  strongly  leads  to  the  same 
conclusion.  "  And  the  amount  so  recovered  shall  be  divided  amongst 
the  before-mentioned  parties  in  such  shares  as  the  jury  by  their  ver- 
dict shall  find  or  direct"  By  what  rules  ought  the  jury  to  be  guided 
in  this  apportionment?  Are  they  to  inquire  into  the  degree  of  mental 
anguish  which  each  member  of  the  family  has  suffered  from  the  be- 
reavement? Then,  not  only  the  child  without  filial  piety,  but  a 
lunatic  child,  and  a  child  of  very  tender  years,  and  a  posthumous 
child,  on  the  death  of  the  father,  may  have  something  for  pecuniary 
loss,  but  cannot  come  in  pari  passu  with  the  other  children,  and  must 
be  cut  off  firom  the  solatium.  It  seems  to  us  that  if  the  legislature  had 
intended  to  go  the  extreme  length,  not  only  of  giving  compenations 
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for  pecuniary  loss,  but  a  solatium  to  all  the  relations  enumerated  in 
section  5,  a  father  and  a  mother,  a  grandfather  and  grandmother, 
a  stepfather  and  stepmother,  a  son  and  daughter,  a  grandson  and 
grand-daughter,  a  step-son  and  step-daughter,  language  more  clear 
and  appropriate  for  this  purpose  would  have  been  employed.  An 
argument  has  been  drawn  from  section  4,  which  requires  the  plaintiff 
to  deliver  the  particulars  of  the  nature  of  the  claim  in  respect  of  which 
damage  shall  be  sought  to  be  recovered,  as  if  it  were  so  much  for  pe- 
cuniary damage  and  so  much  for  solatium.  But  these  words  will  be 
abundantly  satisfied  by  a  statement  of  the  manner  in  which  the  pecu- 
niary loss  to  the  different  persons  for  whom  the  action  is  brought  is 
alleged  to  have  arisen.  We  conceive  that  the  legislature  would  not 
have  thrown  upon  the  jury  such  great  difliculty  in  calculating  and 
apportioning  the  solatium  to  the  different  members  of  the  family  with- 
out some  rules  for  their  guidance.  When  an  action  is  brought  by  an 
individual  for  a  personal  wrong,  the  jury  in  assessing  the  damages  can 
with  little  difficulty  award  him  a  solatium  for  his  mental  sufferings, 
along  with  an  indemnity  for  his  pecuniary  loss.  There  may  be  a  cal- 
culation of  the  pecuniary  loss  sustained  by  the  different  members  of 
the  family  from  the  death  of  one  of  them ;  but  if  the  jury  were  to  pro- 
ceed to  estimate  the  relative  degree  of  mental  anguish  of  a  widow 
and  twelve  children,  from  the  death  of  the  father  of  the  family,  a  seri- 
ous danger  might  arise  of  damages  being  given  to  the  ruin  of  the 
defendants.  We  must  recollect  that  the  act  we  are  construing  applies 
not  only  to  great  railway  companies,  but  to  little  tradesmen,  who  send 
out  a  cart  and  horse  in  the  care  of  an  apprentice.  For  these  reasons 
we  are  of  opinion,  that  the  learned  judge,  at  the  trial,  ought  more 
explicitly  to  have  told  the  jury  that  in  assessing  the  damages  they 
could  not  take  into  their  consideration  the  mental  sufferings  of  the 
plaintiff  for  the  loss  of  her  husband,  and  that  as  the  damages  certainly 
exceeded  any  loss  sustained  by  her  admitting  of  a  pecuniary  estimate, 
they  must  be  considered  excessive.  The  rule  for  a  new  trial  must, 
therefore,  be  made  absolute  on  the  ground  of  misdirection.^ 

JRule  absolute  accordingly. 


^  The  Rev.  Stat,  of  Massachusetts,  c.  25,  part  of  the  injury  for  which  he  b  entitled 

8.  22,  ]}rovide8,  that  any  person  receiving  to  damages.   Butif  the  party  merely  incurs 

"  any  injury  in  his  person,  or  property,^  risk  and  peril,  which  causes  fright,  and 

by  reason  of  any  defect  in  a  road,  may  re-  mental  suHering,  but  no  actual  injury  to 

cover  the  amount  of  damage  sustained  by  the  person,  this  is  not  within  the  statute, 

such  injury;  under  this  statute;  it  has  been  and  a  verdict  based  solely  on  such  facts, 

held,  that  if  a  person  sustain  an  actual  would  be  contrary  to  law.     Canning  v. 

bodily  injury,  although  very  small,  which  WiUiamstownf  1  Gushing,  451  (1S4S.) 
causes  mental  sufiering,  such  suffering  is  a 
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Ex  parte  Ramshay.^ 

Febnuuy  17, 1852. 

County' Court  Judge  —  Removal  q/"  — 9  4- 10  Vicu  c.  95,  s.  18 —  Con- 
clusiveness of  Dismissal —  Quo  Warranto  —  Jurisdiction  of  Cha/nr 
cellor.  • 

By  the  9  &  10  Vict  c.  95,  s.  18,  it  shall  be  lawful  for  the  Lord  Chancellor,  or,  where  tho 
whole  district  is  within  the  duchy  of  Lancaster,  for  the  chancellor  of  the  said  duchy,  if  ho 
shall  think  fit,  to  remove  for  inability  or  misbehavior  any  judge  already  appointed  or  hci%- 
tiStcx  to  be  appointed.  By  an  instrument  nnder  the  hand  and  seal  of  the  cnanccllor  of  tho 
duchy,  W.  R.  was  removed  from  his  office  of  county  court  judge  on  the  ground  of  inability 
or  misbehavior :  — 

Edd^  that  this  instrument  wos  not  absolutely  conclusive,  but  that  it  was  open  to  the  party 
removed  to  show  that  he  had  no  notice  of  the  charges  against  him,  or  no  opportunity  of 
being  heard  in  his  defence,  or  that  no  evidence  was  adduced  to  support  the  charges,  or  that 
the  complaints  against  him  were  not  of  such  a  nature  as  amounted  to  inability  or  misbe- 
havior within  the  meaning  of  the  act ;  but  where  he  had  a  fair  opportunity  of  being  heard, 
and  where  the  charges,  if  true,  amounted  to  inability  or  misbehavior  in  his  office,  and  evi- 
dence had  been  given  in  support  of  them,  the  chancellor  was  held  to  be  the  sole  judge  of 
tiie  weight  of  the  evidence,  and  this  court  would  not  question  the  appointment  of  a  succcs' 
sor  by  quo  warranto. 

An  instrument  removing  a  county-court  judge  from  office  need  not  set  out  all  the  proceedings 
instituted  in  order  to  the  removal,  with  the  specific  charges  showing  inability  or  misbe- 
havior, or  the  evidence  adduced  to  support  those  charges. 

If  it  bo  drawn  up  in  the  words  of  the  act  of  parliament  it  will  be  presumed,  until  the  con* 
trary  is  proved,  that  the  chancellor  has  duly  exercised  his  jurisdiction. 

Sir  F.  Kelly,  upon  a  former  day  in  this  term,^  moved  for  a  rule 
calling  upon  Joseph  Pollock,  Esq.,  to  show  cause  why  an  information 
in  the  nature  of  a  quo  warranto  should  not  be  filed  against  him,  call- 
ing upon  him  to  show  by  what  authority  he  exercised  the  office  of 
judge  of  the  county  court  of  Lancashire,  hoiden  at  Liverpool.  The 
material  facts  of  the  case,  as  well  as  the  grounds  upon  which  the  mo- 
tion was  made,  are  stated  in  the  judgment  of  the  court,  and  it  is 
therefore  unnecessary  to  set  them  out  here.  The  following  authori- 
ties were  cited  on  behalf  of  the  applicant: —  The  Exngy,  Warren^. 
Cowp.  370 ;  The  Queen  v.  Owen^  15  Q.  B.  Rep.  476 ;  s.  c.  19  Law  J.. 
Rep.  (n.  8.)  Q.  B.  490 ;  and  Re  parte  Kinning^  4  Com.  B.  Rep.  607 ; 
8.  c.  16  Law  J.  Rep.  (n.  s.)  Q.  B.  262. 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  This  was  a  motion  for  a  rule  to  show 
cause  why  an  information  in  the  nature  of  a  quo  warranto  should  not 
be  filed  against  Joseph  Pollock,  Esq.,  calling  upon  him  to  show  by 
what  authority  he  exercises  the  office  of  judge  of  the  county  court  for 
Lancashire,  held  at  Liverpool.  The  ground  of  the  application  is, 
that  when  he  was  appointed  to  the  office  it  was  not  vacant,  William 


1  21  Law  J.  Rep.  (k.  8.)  Q.  B.  238. 

'  January  31,  Insfore  Lord  Campbell,  C.  J.,  Fatteson,  J.  Coleridge,  J.,  and 

WlGHTMAN,  J. 
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Ramshay,  Esq.,  who  before  filled  it,  not  having  been  lawfully  removed 
from  it.  The  question  which  we  have  to  consider,  therefore,  is,  whe- 
ther, upon  the  affidavits  laid  before  us,  Mr.  Ramshay  is  entitled  to 
question  the  legality  of  his  removal  in  a  quo  warranto  against  his 
successor. 

This  depends  upon  the  true  construction  of  the  9  &  10  Vict  c.  95, 
s.  18,  whereby  it  is  enacted,  "  That  it  shall  be  lawful  for  the  Lord 
Chancellor,  or,  when  the  whole  of  the  district  is  within  the  Duchy  of 
Lancaster,  for  the  Chancellor  of  the  said  Duchy,  if  he  shall  think  fit,  to 
remove  for  inability  or  misbehavior  any  such  judge  already  appointed 
or  hereafter  to  be  appointed."  By  a  formal  instrument  under  the 
hand  and  seal  of  George  Frederick,  Earl  of  Carlisle,  Chancellor  of 
the  Duchy  of  Lancaster,  within  which  the  whole  of  the  district  of  this 
county  court  lies,  Mr.  Ramshay,  before  the  appointment  of  Mr.  Pol- 
lock, was  removed  for  inability  and  misbehavior.  We  are  of  opinion 
that  this  instrument  is  not  absolutely  conclusive ;  that  the  chancellor 
in  the  exercise  of  the  authority  to  dismiss  from  the  office,  is,  in  the 
language  of  the  judges  in  The  King  v.  Warren^  **  subject  to  the  con- 
trol of  this  court,"  and  that  (as  is  there  said)  we  may  inquire  into  "  the 
cause  and  manner  of  amotion."  We  cannot  insist  that  the  instrument 
of  removal  shall  set  out  all  the  proceedings  instituted  in  order  to  the 
removal,  with  the  specific  charges  showing  inability  or  misbehavior, 
or  the  evidence  adduced  to  support  these  charges.  The  instrument 
being  drawn  up  in  the  words  ot  the  act  of  parliament,  we  may  pre- 
sume that  the  chancellor  has  duly  exercised  his  jurisdiction  till  the 
contrary  is  proved.  But  we  thihk  that  it  would  have  been  open  to 
Mr.  Ramshay  to  show  that  he  was  removed  without  notice  of  any 
charges  against  him,  or  without  an  opportunity  of  being  heard  in  his 
defence,  or  that  no  evidence  was  adduced  to  support  the  charges,  or 
that  the  complaints  against  him  were  not  for  inability  or  misbeha- 
vior in  his  office,  and  were  of  such  a  nature  that  if  proved  or  admit- 
ted they  could  not  disqualify  him  for  his  office  or  amount  to  inability 
or  misbehavior  within  the  meaning  of  the  act  of  parliament  Upon 
such  affidavits,  we  think  that  we  should  have  been  bound  to  grant  a 
role  to  show  cause  for  a  quo  warranto^  with  a  view  to  his  being  after- 
wards restored  to  his  office,  from  which  he  had  been  illegally  removed. 
We  are  .to  see  that  judges  and  functionaries  vested  with  judicial  au- 
thority do  not  exceed  their  jurisdiction.  The  chancellor  has  author- 
ity to  remove  a  judge  of  a  county  court  only  on  the  implied  condition 
prescribed  by  the  principles  of  eternal  justice,  that  he  hears  the  party 
accused ;  he  cannot  legally  act  upon  such  an  occasion  without  some 
evidence  being  adduced  to  support  the  charges,  and  he  has  no  au- 
thority to  remove  for  matters  unconnected  with  inability  or  misbeha- 
vior in  the  office  of  county-court  judges.  Where  the  party  complain- 
ed against  has  had  a  fair  opportunity  of  being  heard;  where  the 
charges,  if  true,  amount  to  inability  or  misbehavior,  and  where  evi- 
dence has  been  given  in  support  of  them,  we  think  we  cannot  inquire 
into  the  amount  of  evidence,  or  the  balance  of  evidence,  the  chancel- 
lor, acting  within  his  jurisdiction,  being  the  constituted  judge  upon 
this  subject. 
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Looking  to  the  affidavits  on  which  this  motion  was  made,  they 
appear  to  us  to  be  insafficient  to  rebut  the  presumption  that  the  re- 
moval was  regular  and  rightful.  The  affidavits  very  strongly  assert 
Mr.  Ramshay's  uniform  good  conduct  as  a  judge,  as  well  as  his  abi- 
lity, and  they  particularly  seek  to  justify  his  conduct  on  some  occa- 
sions when  he  was  supposed  to  have  acted  improperly,  as  in  fining 
the  editor  of  a  newspaper  for  a  contempt  of  court.  But  Mr.  Ram- 
shay  does  not  say  that  grave  charges  of  misbehavior  as  a  judge  were 
not  brought  against  him,  or  that  he  had  no  notice  of  these  charges,  or 
that  he  had  not  a  fair  opportunity  of  being  heard  upon  them,  or  that 
evidence  was  not  adduced  to  support  them.  Consistently  with  these 
affidavits,  the  proceedings  may  have  been  regularly  conducted,  and 
there  may  have  been  evidence  before  Lord  Carlisle  sufficient  to 
support  the  charges  and  to  warrant  the  judgment.  Sir  Fitzroy  Kelly 
contended  that  upon  the  just  construction  of  the  statute  this  court  is 
bound  to  grant  a  quo  warranto^  so  that  the  merits  of  the  case  may  be 
ultimately  determined  by  a  jury.  But  we  are  of  opinion  that  when 
the  chancellor  has  duly  acted  within  his  jurisdiction  in  the  exercise  of 
his  authority,  giving  notice  to  the  party  accused  of  the  charges 
against  him,  those  charges  if  true  amounting  to  inability  or  misbe- 
havior in  his  office,  inquiring  by  evidence  into  the  truth  of  the 
charges,  and  hearing  the  party  accused,  the  legislature  intended  that 
the  chancellor's  sentence  of  removal  should  be  final  and  conclusive. 
Much  stress  has  been  laid  upon  the  hardship  which,  from  this  con- 
struction of  the  statute,  would  arise  to  county-court  judges,  who  cer- 
tainly fill  an  office  of  great  dignity  and  importance  in  the  adminis- 
tration of  justice.  But  such  a  topic  can  only  be  legitimately  used  to 
assist  us  in  getting  at  the  real  meaning  of  the  legislature ;  when  that 
is  ascertained,  we  are  not  at  liberty  to  be  governed  by  any  opinion 
which  we  may  entertain  as  to  the  policy  or  even  the  justice  of  the 
enactment.  But  it  may  not  be  very  improbable  that  the  legislature, 
amidst  a  choice  of  difficulties,  intended  to  confer  this  power  of  re- 
moval, without  an  appeal  to  a  jury,  upon  the  Lord  Chancellor  or  the 
Chancellor  of  the  Duchy  of  Lancaster.  These  are  high  function- 
aries under  the  crown,  and  directly  responsible  to  parliament  for  the 
due  exercise  of  the  authority  committed  to  them.  There  must  be  a 
power  lodged  somewhere  of  removing  county-court  judges  both  for 
inability  and  misbehavior.  Practically,  this  power  could  hardly  be 
exercised  by  the  crown  on  the  address  of  the  two  houses  of  parlia- 
ment, according  to  the  course  prescribed  for  the  removal  of  the  judges 
of  the  superior  courts  in  Westminster  Hall.  Is  the  appeal  to  a  jury, 
which  it  is  supposed  that  the  legislature  must  have  contemplated, 
altogether  free  from  inconvenience  ?  With  all  due  deference  for  juries 
in  the  exercise  of  their  proper  functions,  the  legislature  may  have 
thought  that  the  Lord  High  Chancellor  of  Great  Britain,  or  the 
Chancellor  of  the  Duchy  of  Lancaster,  is  likely  to  form  quite  as  im- 
partial and  enlightened  an  opinion  after  hearing  evidence  on  the  sub** 
ject  as  to  the  ability  and  behavior  of  a  judge  in  his  office.  Nor  can 
we  overlook  the  obstruction  which  would  arise  to  the  administration 
of  justice  in  the  country  from  the  doctrine  contended  for.     If,  upon  a 
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removal  after  an  inquiry  duly  conducted,  the  appointment  of  a  suc- 
cessor may  be  questioned  in  a  qtu)  warranto^  then  in  every  case  in 
which  affidavits  can  be  obtained  denying  the  charges  and  falsifying 
the  evidence  by  which  they  were  supported  a  qtio  warranto  may  go ; 
unseemly  struggles  may  arise  between  the  two  claimants  to  the  office 
in  the  discharge  of  its  duties,  and  questions  may  be  made  whether  all 
the  proceedings  in  the  court  for  many  months  are  not  coram  nonjur 
dice.  But,  after  all,  we  must  look  to  the  language  which  the  legisla- 
ture has  employed,  and  put  upon  it  its  natural  and  grammatical 
meaning,  nothing  appearing  to  show  that  it  is  used  in  any  extraordi- 
nary sense :  "  It  shall  be  lawful  for  the  Lord  Chancellor,  if  he  shall 
tiiink  fit,  to  remove  for  inability  or  misbehavior  any  such  judge."  .  Is 
not  the  natural  and  grammatical  meaning  of  this  language,  that  if 
the  chancellor  proceeds  duly,  he  may,  without  appeal,  remove  for  in- 
ability or  misbehavior,  and  that  having  heard  evidence  he  is  to  deter- 
mine whether  the  inability  or  misbehavior  is  made  out?  He  is 
clearly  constituted  judge  of  the  inability  or  misbehavior  in  the  first 
instance,  and  if  no  appeal  is  given  expressly  or  impliedly  his  judg- 
ment must  be  final.  No  appeal  is  expressly  given,  and  to  imply  an 
appeal  we  think  would  be  to  legislate,  not  to  construe  the  language 
of  the  legislature.  Sir  Fitzroy  Kelly  relied  much  on  The  Queen  v. 
Oweriy  but  when  this  case  is  examined  it  will  be  found  to  be  no  au- 
thority in  his  favor.  Although  it  proceeds  on  sect.  24  of  the  act,  re- 
specting the  removal  of  a  clerk  by  a  judge,  it  would  have  been 
strongly  in  point  if  the  qtio  warranto  had  been  there  granted  after  the 
judge  had  objected  to  the  clerk,  charges  which,  if  true,  proved  inabi- 
fity  or  misconduct,  and  after  due  inquiry  and  giving  the  clerk  an  op- 
portunity of  being  heard,  had  dismissed  the  clerk  upon  the  ground 
that  the  charges  were  substantiated.  But,  on  inquiring  what  took 
place  when  the  quo  warranto  was  granted,  we  find  that  it  was  made 
out  to  the  satisfaction  of  the  court,  that,  instead  of  misbehaviour  be- 
ing imputed  to  the  clerk,  it  was  admitted  that  he  had  always  per- 
formed the  duties  of  his  office  unexceptionably,  and  the  only  inability 
imputed  was  an  inability  to  pay  all  his  debts,  without  any  suggestion 
that  this  had  affected  his  mind  or  in  any  degree  disabled  him  from  doing 
the  duties  of  clerk.  Therefore,  there  was  no  imputation  of  inability 
or  misbehavior  in  his  office,  and  admitting  the  truth  of  all  that  was 
imputed,  no  inability  or  misbehavior  in  his  office  appeared.  When 
the  special  verdict  was  argued  no  question  arose  as  to  the  right  to 
the  qtw  warranto^  and  the  observations  of  the  learned  judges  then 
made  must  be  taken  with  reference  to  the  facts  and  points  then  be- 
fore the  court  Sir  Fitzroy  Kelly  likewise  relied  on  a  class  of  cases 
respecting  the  removal  of  a  parish  clerk  by  the  incumbent  But,  sup- 
posing the  chancellor  here  has  only  the  same  power  of  removing  the 
county  court  judge  which  the  incumbent  has  of  removing  the  clerk 
at  common  law,  no  case  has  been  cited  where,  the  incumbent  having 
proceeded  regularly  against  the  parish  clerk,  bringing  charges  against 
him  of  misdemeanor  in  his  office,  giving  him  notice  of  these  charges, 
and,  after  hearing  evidence  to  substantiate  them  and  hearing  the  de- 
fence, dismissed  the   clerk  on  the   ground  that  the  charges  were 
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proved,  this  court  interfered  to  restore  him  by  mandamtis  on  affidavits 
that  he  was  innocent,  and  that  the  evidence  against  him  was  false. 
The  case  of  Tlie  KUig  v.  Warreriy  which  was  mainly  relied  upon,  is 
not  by  any  means  to  this  effect  The  report  is  short  and  unsatisfac- 
tory, but  the  rule  to  show  cause  seems  to  have  been  granted  on  the 
ground  that  the  clerk  was  in  prison  when  he  was  removed,  so  that 
he  could  not  have  been  heard  in  his  defence ;  that  he  had  appointed 
a  deputy,  and  that  no  misconduct  in  his  office  had  been  imputed  to 
him.  When  cause  was  shown,  the  court  said,  "  There  is  no  suffi- 
cient reason  assigned  in  the  affidavits  that  have  been  read  upon 
which  the  court  can  exercise  their  judgment;  nor  is  there  any  in- 
stance produced  of  any  misbehavior  of  consequence."  .  Therefore, 
supposing  that  the  clerk  had  been  heard  in  this  case  as  in  The  Queen 
V.  Owen^  no  inability  or  misbehavior  in  the  office  was  imputed,  and 
the  incumbent  had  no  authority  to  remove.  Lord  Mansfield  there 
uses  the  expression  which  we  adopt :  "  He  can  never  be  the  sole  judge 
and  remove  him  .ad  libitum  without  being  subject  to  the  control  of  this 
court ;  the  court  may  inquire  into  the  cause  and  manner  of  amo- 
tion." But  from  the  language  of  the  judges  and  the  course  of  the 
proceeding,  there  can  be  little  doubt  that  if  the  affidavits  had  shown 
that  acts  of  misconduct  in  his  office  were  imputed  to  the  clerk,  that 
he  had  been  heard  upon  them,  and  that  the  incumbent  proceeded  on 
the  belief  of  evidence  in  support  of  the  charges,  the  rule  never  would 
have  been  granted,  however  numerous  or  strong  might  have  been  the 
affidavits  to  show  that  the  clerk  was  innocent. 

We  are,  therefore,  of  opinion  that  the  construction  of  the  act  of 
parliament  contended  for  neither  rests  on  principle  nor  on  authority ; 
and  that  unless  some  defect  is  pointed  out  in  the  manner  in  which 
the  proceedings  were  conducted  in  this  case,  we  are  not  entitled  to 
interfere.  Sir  Fitzroy  Kelly  complained  that  the  charges  having  ori- 
ginated in  a  memorial  of  a  society  at  Liverpool,  called  the  Guardian 
Society,  for  misconduct  in  fining  a  person  of  the  name  of  Whitty  for 
a  supposed  insult  to  the  judge,  other  charges  not  contained  in  the 
memorial  were  afterwards  brought  forward.  But  sUch  an  inquiry  is  to 
be  conducted  according  to  the  substantial  rules  of  justice,  not  according 
to  the  technical  rules  of  special  pleading.  It  is  conducted  as  an  in- 
quiry before  the  benchers  of  an  inn  of  court  into  charges  upon  which 
a  barrister  may  be  disbarred,  and  can  be  conducted  in  no  other  way, 
the  legislature  not  having  prescribed  any  formalities,  and  not  having 
conferred  the  power  of  administering  an  oath.  It  is  not  alleged  by 
Mr.  Kamshay  that  he  was  not  fully  heard  on  all  the  charges  brought 
against  him.  Complaint  is  next  made  of  the  time  which  elapsed  be- 
tween the  close  of  the  inquiry  and  the  sentence  of  removal,  and  that 
no  further  notice  was  given  to  Mr.  Ramshay  to  show  cause  why  he 
should  not  be  removed.  But  the  fair  inference  from  the  affidavits  is, 
that  the  inquiry  was  known  to  all  parties  to  be  finally  closed,  and 
that  the  chancellor  of  the  duchy  only  took  time  deliberately  to  con- 
sider the  evidence  and  to  consider  his  judgment. 

Last  of  all,  it  is  said  that  this  solemn  judgment  under  his  hand  and 
seal  is  vitiated  by  a  private  letter  of  the  same  date,  written  by  Lord 
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Carlisle  to  Mr.  Ramshay;  but  although  a  general  liberty  is  given  to 
Mr.  Ramshay  to  make  what  use  of  it  he  pleased,  one  can  hardly 
think  that  this  extended  to  the  use  of  it  in  a  court  of  justice  for  the 
purpose  of  nullifying  the  dismissal.  It  was  evidently  written  with  a 
view  of  softening  as  much  as  possible  the  pain  to  be  inflicted  in  the 
discharge  of  a  public  duty,  and  the  sentiments  there  expressed  are 
perfectly  consistent  with  the  tenor  of  the  sentence  of  removal ;  for  it 
is  possible  that  a  man  may  have  valuable  qualities  and  may  be  ami- 
able in  private  life,  and  yet  may  be  justly  removed  for  inability  and 
misbehavior  as  a  judge.  For  these  reasons  we  are  of  opinion  that  a 
rule  nisi  in  this  case  ought  not  to  be  granted.  Rule  re/used. 


Gee  v.  The  Mayor,  &c.  of  Manchester.^ 

Janaary  13,  1852. 

Devise  —  Construction —  Estate  in  Fee  —  Executory  Devise  —  Estate 
for  Life  by  implication  —  Dying  in  Lifetime  of  Testator. 

A  testator  willed  and  bequeathed*  freehold  and  leasehold  property  to  be  divided  equally 
among  his  children  in  manner  following,  that  is  to  say,  "  I  will  and  bequeathe  to  my  eldest 
son,  A.  G.,  one  seventh  share  of  my  property,  to  his  heirs,  executors,  and  administrators.'* 
Then  followed  gifts  in  similar  words  of  one  seventh  to  each  of  his  other  six  children. 
"  And  in  case  any  of  my  sons  or  daughters  die  without  issue,  that  their  share  returns  to 
my  sons  and  daughters  equally  among  them ;  and  in  case  any  of  my  sons  and  daughters 
die  and  leaving  issue,  that  they  take  their  deceased  parent's  share,  sKare  and  share  alike." 
All  the  seven  children  of  the  testator  survived  him,  and  one  of  them  afterwards  died,  leav- 
ing an  eldest  son  and  several  other  children :  — 

Hdd^  that  this  latter  clause  did  not  operate  either  by  wa^  of  executory  devise,  or  to  cut  down 
the  estate  of  the  parents  to  an  estate  for  life,  but  that  it  referred  to  a  dying  of  the  sons  and 
daughters  of  the  testator  in  his  lifetime,  and  that  consequently  the  eldest  son  of  the  de- 
ceased child  took  the  whole  of  his  parent's  share  in  the  freeholds  as  his  heir  at  law  and  in 
the  leaseholds  as  his  administrator. 

The  following  case  was,  by  order  of  Knight  Bruce,  V.  C,  stated 
for  the  opinion  of  this  court 

William  Gree  was  at  the  date  of  his  will,  and  thence  up  to  and  at 
the  time  of  his  death,  seized  in  fee-simple  of  divers  freehold  estates, 
and  possessed  for  long  terms  of  years,  still  unexpired,  of  divers  lease- 
hold estates ;  and  being  so  seized  and  possessed,  the  said  William 
Gee  duly  made  and  published  his  last  will  and  testament  in  writing, 
which  waji  executed  and  attested  as  by  law  was  then  required  to 
xender  valid  devises  of  real  estates ;  the  material  part  of  which  was 
as  follows:  — 

"  Furthermore,  1  will  arid  bequeathe  the  whole  of  my  freehold,  lease- 
hold, and  personal  property  to  be  divided  equally  amongst  my  dear  and 
affectionate  children  in  manner  and  form  following,  that  is  to  say,  I 
will  and  bequeathe  to  my  eldest  son,  Adam  Gee,  one  seventh  share  of 
my  property,  to  his  heirs,  executors,  and  administrators ;  and  another 


1  21  Law  J.  Bep.  (n.  s.)  Q.  B.  242. 


COURT  OF  QUEEN'S  BENCH,  1852.  451 


Gee  V.  The  Mayor,  &c  of  Manchester. 


seventh  share  I  give  to  my  daughter  Sophia  Gee,  to  her  heirs,  execu- 
tors, and  administrators ;  and  another  seventh  share  I  give  to  ray 
daughter  Mary  Gee,  to  her  heirs,  executors,  and  administrators ;  and 
another  seventh  share  I  give  and  bequeathe  to  my  son  Joseph  Gee,  to 
his  heirs,  executors,  and  administrators ;  and  another  seventh  share  I 
give  and  bequeathe  to  my  daughter  Ann  Gee,  to  her  heirs,  executors, 
and  administrators ;  and  another  seventh  share  I  give  and  bequeathe 
to  my  daughter  Martha  Gee,  to  her  heirs,  executors,  and  administra- 
tors ;  and  another  seventh  share  I  give  and  bequeathe  to  my  daughter 
Elizabeth  Gee,  to  her  heirs,  executors,  and  administrators ;  and  in 
case  any  of  my  sons  or  daughters  die  without  issue,  that  their  share 
returns  to  my  sons  and  daughters  equally  amongst  them ;  and  in  case 
any  of  my  sons  and  daughters  die  and  leaving  issue,  that  they  take 
their  deceased  parent's  share,  share  and  share  alike." 

The  said  testator  departed  this  life  on  the  14th  day  of  July,  1828, 
without  having  in  any  way  revoked  or  altered  his  said  will,  leaving 
him  surviving  his  said  seven  children  therein  named ;  and  his  execu- 
trix and  executors  duly  proved  his  said  will  after  his  death  in  the 
proper  ecclesiastical  court,  and  assented  to  the  bequests  made  by  his 
said  will  of  his  leasehold  property. 

One  of  the  said  seven  children  of  the  said  testator  has  since  died 
intestate,  and  leaving  him  surviving  an  eldest  son,  his  heir  at  law, 
and  several  other  children,  and  administration  of  the  estate  and  effects 
of  such  deceased  child  has  been  granted  to  his  said  eldest  son  by  the 
proper  ecclesiastical  court 

The  questions  for  the  opinion  of  this  court  were,  first,  whether  the 
eldest  son  and  heir  at  law,  or  all  the  children  of  the  said  deceased 
child  of  the  said  testator,  is  or  are  entitled  to  such  deceased  child's 
share  in  the  freehold  estates  of  which  the  said  testator  died  seized  in 
fee;  and,  secondly,  whether  the  eldest  son  and  administrator,  or 
all  the  children  of  such  deceased  child,  is  or  are  entitled  to  such  de- 
ceased child's  share  in  the  leasehold  estates,  of  which  the  said  testator 
died  possessed  for  terms  of  years. 

Crowder^  for  the  plaintiff.^  The  question  is,  whether,  one  of  the 
seven  children  having  died  leaving  an  eldest  son  and  other  children, 
such  eldest  son  takes  the  whole  of  his  parent's  share,  or  whether  it  is 
divisible  amongst  all  the  children.  It  is  contended  that  he  takes  the 
"whole  of  the  realty  as  heir  and  the  whole  of  the  personalty  as  admi- 
nistrator of  his  parent.  There  is  a  clear  fee  given,  in  the  first  instance, 
to  each  of  the  children  in  a  seventh  of  the  property ;  but  it  is  said 
that  the  clause  at  the  end  cuts  down  the  gift.  In  case  any  of  the 
testator's  sons  and  daughters  die  without  issue  their  shares  are  to  return 
equally  among  his  other  sons  and  daughters.  This  cannot  be  con- 
strued as  an  executory  devise,  because  it  would  be  too  remote,  as  so 
far  as  the  realty  is  concerned  it  extends  to  an  indefinite  failure  of 
issue.  But  there  is  a  second  contingency,  "  in  case  any  of  my  sons 
and  daughters  die  and  leaving  issue;"  in  that  event  the  issue  are  to 
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take  the  deceased  parent's  share,  share  and  share  alike.  This  clearly 
cannot  be  held  to  be  an  executory  devise. 

[Lord  Campbell,  C.  J.  The  first  part  of  the  clause  would  if  it 
stood  alone.] 

The  rest  of  the  will  shows  that  an  indefinite  failure  of  issue  is  con- 
templated, and  so  the  fee  would  be  cut  down  to  an  estate  tail.  Then, 
is  a  life  estate  given  by  implication  ?  As  words  of  inheritance  are 
here  used,  it  would  be  repugnant  to  the  plain  meaning  of  those  words, 
and  an  alteration  of  the  gift,  to  hold  that  a  life  estate  only  passed. 
There  is  no  authority  for  such  a  construction.  Doe  d.  Jjifford  v.  Spar* 
rowj  13  East,  359 ;  Clayton  v.  Lowa^  5  B.  &  Aid.  636 ;  Da  Costa  v. 
Keir^  3  Russ.  360 ;  s.  c.  5  Law  J.  Rep.  Chanc.  161.  The  whole  will 
may  be  reconciled  by  referring  the  death  of  the  children  to  a  death  in 
the  testator's  lifetime.  Slade  v.  Milnety  4  Madd.  144;  Doe  d.  Cado- 
gan  V.  Evoarty  7  Ad.  &  E.  736 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Q.  B.  177 ; 
Barlow  v.  Salter^  17  Ves.  479. 

Barstow^  contra.  The  argument  of  the  plaintiiSf  requires  the  inser- 
tion of  the  words  "in  my  lifetime"  in  the  latter  clause  of  the  will. 
This  the  vice-chancellor  refused*  to  do.  See  Gee  v.  The  Town  Coun- 
cil of  Manchester y  19  Law  J.  Rep.  (n.  s.)  Chanc  151.  Clayton  v. 
Lowe^  which  is  relied  upon,  is  considered  to  be  a  doubtful  decision  in 
2  Jarman  on  Wills,  p.  691.  It  is  said  that  the  words  of  inheritance 
are  conclusive  against  an  intention  to  give  a  life  estate ;  but,  even  if 
these  are  words  of  art,  where  it  is  plain  that  technical  words  are  not 
used  in  a  technical  sense,  they  will  be  disregarded.  But  it  is  clear 
from  the  whole  devi3e  that  "  heirs "  is  not  used  in  its  strict  sense. 
The  word  "issue"  here  clearly  means  "children;"  and  the  expres- 
sion that  the  shares  are  to  return  is  very  strong  to  show  that  an  event 
occurring  after  the  testator's  death  was  contemplated. 

[Lord  Campbell,  C.  J.  What  estate  did  the  sons  and  daughters 
then  take  ?J 

Estates  for  life,  with  remainders  to  their  children  in  common  as 
purchasers.  In  the  second  event,  that  of  leaving  issue,  the  children 
are  to  take  their  deceased  parent's  shares,  share  and  share  alike. 
That  is  not  what  would  have  been  said  if  a  death  in  the  testator's 
lifetime  were  referred  to. 

Willesy  who  appeared  for  parties  in  the  same  interest  as  the  plain- 
tiff, referred,  as  amicus  curicdy  to  Fearne's  Contingent  Remainders,  372, 
showing  that  the  grandchildren  might  take  as  purchasers  by  execu- 
tory devise. 

Orowder  replied.  .  Cttr.  adv.  vulU 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  The  will  of  the  testator  in  this  case  con- 
tains the  following  words :  —  "  Furthermore,  I  will  and  bequeathe  the 
whole  of  my  freehold,  leasehold,  and  personal  property  to  be  divided 
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equally  amongst  my  dear  and  aflfectionate  children  in  manner  and 
form  following,  that  is  to  say,  I  will  and  bequeathe  to  my  eldest  son, 
Adam  Gee,  one  seventh  share  of  my  property,  to  his  heirs,  executors, 
and  administrators."  Then  follow  devises  and  bequests  in  the  very 
same  words,  of  one  seventh  to  each  of  his  other  six  children.  No  doubt 
these  words,  without  more  added,  will  pass  the  fee-simple  in  one 
seventh  of  the  freeholds,  and  the  absolute  interest  in  one  seventh  of 
the  leaseholds  to  each  of  the  children.  And  such  must  have  been  the 
testator's  meaning ;  because,  though  the  word  "  heirs "  is  capable  of  ' 
two  senses,  and  may,  from  other  parts  of  the  will,  have  the  sense  of 
" heirs  of  the  body"  attached  to  it,  the  words  "executors  and  admi- 
nistrators" are  not  capable  of  two  senses,  and  must  be  intended 
(though  not  necessary  for  that  purpose)  to  pass  the  whole  interest. 
Then  follow  these  words,  "  And  in  case  any  of  my  sons  or  daughters 
die  without  issue,  that  their  share  returns  to  my  sons  and  daughters 
equally  amongst  them.  And  in  case  any  of  my  sons  and  daughters  die 
and  leaving  issue,  that  they  take  their  deceased  parent's  share,  share 
and  share  alike."  Now  the  former  part  of  this  clause,  if  it  stood 
alone,  would,  according  to  the  case  of  Doe  d.  Cadogan  v.  Ewart,  and 
the  various  authorities  there  cited  and  commented  on,  give  to  each  of 
the  children  an  estate  tail  in  the  freehold.  But  in  this  case  it  cannot 
have  been  intended  by  the  testator,  nor  can  that  part  of  the  clause  be 
construed  to  give  an  estate. tail  in  the  freeholds  by  affixing  to  the 
word  "  heirs"  in  the  original  devise  the  sense  of  "heirs  of  the  body," 
for  the  latter  part  of  the  clause  expressly  provides  that  if  there  be 
issue,  they  (that  is,  all  the  issue)  shall  take  their  parent's  share,  share 
and  share  alike.  So  that  by  the  latter  part  of  the  clause,  all  the 
children  of  each  devisee  would  take  their  parent's  share  as  purchasers ; 
whereas  if  the  former  part  of  the  clause  be  construed  to  give  an  estate 
tail,  the  eldest  son  only  would  take  his  parent's  share  as  issue  in  tail 
by  descent.  Thus  there  would  be  a  manifest  inconsistency,  and,  in- 
deed, contradiction  between  the  two  parts  of  the  clause.  If,  therefore, 
the  eldest  son  of  the  deceased  parent  takes  all,  he  must  do  so  as  heir 
general  in  respect  of  the  freehold  and  as  administrator  in  respect  of 
the  leasehold.  On  the  other  hand,  if  all  the  children  of  the  deceased 
parent  are  to  take,  they  must  do  so  in  one  of  two  ways,  —  either  by 
way  of  executory  devise  and  bequest,  or  by  holding  that  the  last  clause 
cuts  down  their  parent's  interest  to  an  estate  for  life,  rejecting  the 
words  "  heirs,  executors,  and  administrators"  in  the  original  devise 
and  bequest. 

First,  with  respect  to  executory  devise.  An  executory  devise  is 
only  good  where  the  whole  estate  is  devised  in  the  first  instance,  but 
on  the  happening  of  some  contingency  such  estate  is  defeated,  and 
another  person  is  to  take ;  so  that  but  for  the  happening  of  the  con- 
tingency the  first  devisee  would  keep  the  whole  estate.  Now  as 
regards  the  leaseholds,  the  parent  under  this  will  would  take  the  whole 
interest,  and  by  the  former  part  of  the  last  clause  take  alone  without 
the  latter  part,  there  might  be  a  good  executory  bequest  to  the  sur- 
viving brothers  and  sisters  on  such  parent  dying  "  without  leaving 
issue  living  at  the  time  of  his  death."     For  so  the  words  "  if  he  die 
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without  issue"  would  be  construed  in  regard  to  the  leaseholds,  accord- 
ing to  the  case  of  Forth  v.  Chapman,  1  P.  Wms.  663,  though  in  re- 
gard to  the  freeholds  the  same  words  would  be  construed  to  mean  an 
indefinite  failure  of  issue  and  give  an  estate  tail ;  but  then  the  parent 
if  he  did  leave  issue  living  at  the  time  of  his  death  would  keep  the 
whole  interest,  since  the  contingency  which  was  to  defeat  it  would 
not  have  happened.  But  when  the  latter  part  of  the  last  clause  is 
taken  with  the  former  part,  as  it  must  be,  it  is  plain  that  the  parent 
never  could  keep  the  whole  estate.  There  is  no  contingency  at  all. 
One  of  the  events  specified  in  the  last  clause  must  of  necessity  hap- 
pen, and  the  estate  of  the  parent  must  be  defeated  at  his  death.  He 
must  die  at  some  time,  and  he  must  die  with  or  without  issue,  in 
whatever  sense  those  words  are  taken,  and  on  his  death  either  his 
brothers  and  sisters  or  his  children  must  take ;  by  no  possibility  can 
he  himself  have  and  keep  the  whole  estate  expressly  given  him  by  tlie 
original  devise  and  bequest ;  whereas  such  possibility  is  an  essential 
ingredient  to  make  an  ulterior  limitation  operate  by  way  of  executory 
devise.  This  will,  therefore,  cannot  so  operate.  It  is,  indeed,  argued 
in  Mr.  Jarman's  book,  vol.  2,  p.  691,  commenting  on  Clayton  v.  Lowe 
(which  is  on  all  fours  with  the  present  case)  that  a  testator  may  by 
his  will  give  to  A  an  estate  of  inheritance  during  his  life,  though  by 
the  same  will  he  makes  his  estate  to  determine  at  his  death.  At  first 
sight  this  looks  very  like  a  contradiction  in  terms,  but  it  is  possible  to 
conceive  that  there  may  be  a  devise  to  A  and  his  heirs,  and  further, 
that  if  he  has  not  disposed  of  the  estate  in  his  lifetime  and  dies  pos- 
sessed of  it^  it  shall  on  his  death  go  over.  But  that  is  not  the  present 
case,  and,  in  truth,  if  all  the  children  are  to  take,  it  must  be  by  the 
second  way  suggested,  namely,  by  cutting  down  the  estate  of  their 
parent  to  an  estate  for  life.  Now,  the  rule  laid  down  by  Lord  Ellen- 
borough  in  giving  the  judgment  of  the  court  in  Doe  d.  Lifford  v. 
Sparrow  appears  to  us  to  be  the  true  one.  "  It  is  material  to  consider 
whether  the  devise  to  the  testator's  son  and  daughter  can  operate  so 
as  to  give  effect  to  all  the  words  he  has  used  without  rejecting  any 
thing  contained  in  the  devise,  or  introducing  any  thing  which  it  does 
not  contain ;  for  there  can  be  no  rejection  or  introduction  if  all  the 
words  as  they  stand  can  operate ;  but  if  all  the  words  as  they  stand 
cannot  operate,  the  court  must  introduce  or  reject  as  may  best  answer 
what  may  appear  to  them  to  have  been  the  testator^s  intention." * 
Applying  this  rule  to  the  present  case,  we  must  see  whether  we  are 
compelled  to  reject,  and  so  justified  in  rejecting  altogether,  the  words 
"  heirs,  executors,  and  administrators"  in  this  will,  or  whether  we  can 
give  effect  to  those  words,  and  also  to  the  words  in  the  last  clause. 
Now,  the  only  mode  of  giving  effect  to  them  all  is  by  treating  the 
words  in  the  last  clause  as  words  of  substitution  only  in  case  of  a 
lapse,  and  referring  the  time  of  the  death  of  the  parent  there  contem- 
plated to  the  lifetime  of  the  testator.  This  was  the  construction 
adopted  in  the  case  of  Doe  d.  Lifford  v.  Sparrow,  in  which  case,  how- 
ever, there  were  other  words  pointing  to  such  a  construction  in  a 
subsequent  limitation,  in  which  the  words  '^  both  dead  at  the  time  of 
my  decease"  were  used.    The  same  construction  was  also  adopted  in 
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Clayton  v.  LowCj  which  (as  we  have  observed)  is  precisely  the  same 
as  the  present  case.  A  similar  construction  was  adopted  in  Barker  v. 
Cocksj  6  Beav.  82,  except  that  in  that  case,  there  being  an  antecedent 
devise  to  a  tenant  for  life,  remainder  to  the  devisee  in  question,  gene- 
ral words  speaking  of  the  death  of  such  devisee  were  held  to  refer  to 
his  death  in  the  lifetime  of  the  tenant  for  life. 

It  appears  to  be  an  established  rule  that  where  a  bequest  is  simply 
to  A,  and  "  in  case  of  his  death"  or  "  if  he  die"  to  B,  A  surviving  the 
testator  takes  absolutely.  See  Powell  on  Devises,  vol.  2,  p.  758,  and 
Williams  on  Executors,  p.  1000,  and  the  cases  there  cited.  The  time 
of  dying  is  referred  of  necessity  to  the  lifetime  of  the  testator ;  other- 
wise, as  A  must  die  at  some  time,  the  bequest  would  be  cut  down  to 
an  interest  for  life.  The  present  case  seems  to  us  to  be  within  the 
same  rule,  for  the  dying  of  A  with  or  without  issue  is  as  certain  and 
inevitable  an  event  as  the  dying  of  A  simply.  For  these  reasons,  we 
are  of  opinion  that  we  must  construe  the  last  clause  in  this  will  as 
referring  to  the  death  of  the  devisees  in  the  lifetime  of  the  testator,  in 
order  to  give  effect  to  all  the  words  of  his  will  and  to  reject  nothing. 
In  so  doing  we  are  not  adding  to  his  will  or  introducing  new  words 
into  it,  but  only  construing  the  words  which  the  testator  has  used 
himself.  These  words  as  they  stand  are  capable  of  being  referred  to 
death  in  his  lifetime  or  to  death  generally  at  any  time.  We  think 
that  the  case  of  Clayton  v.  Lowe  >vas  well  decided,  and  shall  certify 
that  in  our  opinion  the  eldest  son  and  heir  at  law  and  administrator, 
excluding  the  other  children  of  the  deceased,  is  entided  as  well  to  the 
freehold  as  to  the  leasehold  estates. 

A  certificate  was  sent  in  accordance  with  this  judgment 


Stapleton  v.  Croft.^ 

Aprn  28,  1852. 

Witness  — 14  4*  15  VicL  c.  99  —  Inadmissibility  of  Wife  of  Party  to 

the  Suit. 

The  14  &  15  Vict.  c.  99,  has  not  cither  expressly  or  impliedly  rendered  the  wife  of  a  party 
to  a  civU  suit  a  competent  witness  for  or  against  her  husband: — So  held,  Dissentienie, 
Erie,  J. 

Assumpsit  for  goods  sold  and  delivered,  and  upon  an  account 
stated. 

Plea  —  non  assumpsit. 

At  the  trial,  before  Erie,  J.,  at  the  sittings  at  Westminster,  in  Hi- 
lary term,  1852,  in  answer  to  the  case  proved  by  the  plaintiff,  the 
defendant  was  called  and  examined  as  a  witness  on  his  own  behalf, 


^  21  Law  J.  Bep.  (k.  b.)  Q.  B.  247. 
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but  it  appearing  that  his  wife  had  attended  to  the  transactions  in  ques- 
tion, it  was  proposed  to  call  her  as  a  witness  for  her  husband.  This 
was  objected  to  by  the  counsel  for  the  plaintiff  on  the  ground  that  the 
husbands  or  wives  of  parties  to  the  suit  were  not  rendered  competent 
witnesses  by  the  14  &  15  Vict  c.  99.  The  learned  judge  was,  how- 
ever, of  opinion  that  the  wife  was  now  admissible  as  a  witness,  and 
accordingly  received  her  evidence,  and  the  defendant  had  a  verdict 
In  the  same  term  a  rule  nisi  for  a  new  trial  having  been  obtained,  on 
the  ground  that  this  evidence  was  improperly  admitted, 

Montagu  Chambers^  and  Welsby^  now  showed  cause.  There  is  no 
statute  or  principle  which  now  operates  to  prevent  the  wnfe  of  a  party 
to  the  suit  from  giving  evidence  at  a  civil  trial.  The  rule  for  exclud- 
ing husbands  and  wives  of  parties  appears  to  have  been  founded  on 
two  different  reasons,  according  as  their  evidence  was  offered  on  one 
side  or  the  other.  They  could  not  be  witnesses  for  each  other,  because 
their  interests  were  identical  They  could  not  give  evidence  against 
each  other,  on  the  ground  of  what  is  sometimes  called  public  policy, 
or,  as  it  is  stated  at  other  times,  to  prevent  implacable  quarrels  and  dis- 
sensions between  them.  Bull.  N.  P.  286 ;  Co.  Litt  6,  ft ;  2  Hale,  P.  C. 
59 ;  2  Hawk.  P.  C.  600 ;  2  Stark  on  Evid.  149,  and  (7  Conner  v.  Majori- 
banks,  4  Man.  &  G.  435 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  C.  P.  267.  In 
1  Black.  Com.  443,  it  is  said  that  husband  and  wife  "  are  not  allowed 
to  be  evidence  for  or  against  each  other,  partly  because  it  is  impossi- 
ble their  testimony  should  be  indifferent,  but  principally  because  of 
the  union  of  person,  and  therefore,  if  they  were  admitted  to  be  wit- 
nesses for  each  other,  they  would  contradict  one  maxim  of  law  — 
nemo  in  propria  causd  testis  esse  debet;  and  if  against  each  other,  they 
would  contradict  another  maxim,  nemo  tenetur  seipsum  accusare"  In 
Taylor  on  Evidence,  p.  898,  it  is  laid  down  thus :  —  "  They  cannot  be 
witnesses  for  each  other,  because  their  interests  are  identical ;  neither 
can  they  testify  against  each  other,  because  the  admission  of  such 
testimony  would  lead  to  dissension  and  unhappiness,  and  possibly  to 
perjury.  .  .  .  Such  are  the  reasons  usually  given  by  the  judges 
and  adopted  by  the  text-writers  for  excluding  the  testimony  of  mar- 
ried persons  for  or  against  each  other ;  and  probably  these  reasons 
sufficiently  explain  the  rule  for  most  practical  purposes,  though  it 
would  appear,  on  close  examination,  that  they  dre  not  strictly  accu- 
rate, and  do  not  embrace  all  the  cases  that  are  governed  by  the 
rule." 

[Lord  Campbell,  C.  J.  You  cannot  make  any  distinction  in  re- 
spect of  admissibility  whether  a  wife  is  called  for  or  against  her  hus- 
band.] 

So  far  as  the  first  ground  of  exclusion  —  that  arising  from  identity 
of  interest — is  concerned,  it  is  now  entirely  removed  by  the  14  6c  15 
Vict.  c.  99 ;  because  the  husband's  incompetency  from  interest  being 
removed,  the  wife's  is  removed  also.  The  enactment  of  section  1  is 
very  large  and  unqualified,  and  being  an  enabling  statute  it  should  be 
construed  so  as  to  advance  the  object  which  it  professes.  It  will  be 
said  that  the  proviso  in  the  6  &  7  Vict  c.  85,  s.  1,  so  far  as  it  relates 
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to  the  husbands  and  wives  of  parties,  is  still  unrepealed ;  but  a  re- 
straining proviso  in  a  former  act  will  not  be  held  to  cut  down  a  broad 
enactment  found  in  a  later  statute.  But,  in  truth,  that  proviso  may 
be  entirely  rejected.  Then,  as  to  the  other  supposed  ground,  that  of 
public  policy. 

[WioHTMAN,  J.  A  wife  might  always  be  called  to  contradict  her 
husband  in  an  action  between  strangers.  Annesley  v.  The  Earl  of 
Anglesea,  17  How.  St.  Tri.  1276.J 

That  shows  that  the  principle  is  not  a  sound  one,  as  if  it  existed  it 
would  applv  in  a  stronger  degree  to  a  wife  being  called  to  discredit 
her  husband.  In  The  King  v.  Cliviger^  2  Term  Rep.  263,  it  was  held 
that  a  wife  cannot  give  evidence  tending  to  criminate  her  husband ; 
but  that  depends  on  the  distinction  between  civil  and  criminal  trials, 
upon  the  latter  of  which  a  wife  is  still  inadmissible  by  section  3  of  the 
Evidence  Act  But  in  those  cases  the  unity  of  person  is  the  real 
ground  of  exclusion,  and  as  the  accused  cannot  himself  be  heard  to 
give  evidence,  his  wife  is  equally  excluded  from  doing  so.  Davis  v. 
IXnwoody,  4  Term  Rep.  678,  rests  the  exclusion  on  the  ground  of 
bias,  but  if  a  partv  himself  is  not  now  excluded  on  that  ground,  there 
can  be  no  sound  reason  for  excluding  his  wife.  The  3d  section 
affords  a  strong  argument  against  any  implied  exclusion  of  husbands 
and  wives  by  section  1.  Barbat  v.  Alleuj  21  Law  J.  Rep.  (n.  s.) 
Exch.  156 ;  16  Jur.  339,  recently  decided  in  the  Exchequer,  was 
argued  solely  on  the  effect  of  the  statute,  not  with  reference  to 
the  previous  grounds  of  exclusion.  (They  referred  also  to  Percival 
v.  Chney^  18  Law  Times,  249 ;  before  Lord  Truro.) 

Huddlestane  and  Holty  in  support  of  the  rule.  The  rule  by  which 
the  husbands  and  wives  of  parties  were  excluded  from  giving  evidence 
was  established  for  the  protection  of  domestic  happiness,  and  it  ap- 
plied without  distinction  whether  they  were  caUed  for  or  against  each 
other.  The  rule,  therefore,  does  not  rest  upon  the  identity  of  inte- 
rest, although  that  may  in  some  of  the  cases  be  found  assigned  as  a 
reason  for  the  exclusion.  Taylor  on  Evid.  898.  In  The  King  v.  Set*- 
jeanty  Ry.  &  M.  352,  Abbott,  C.  J.,  says  there  is  no  difference  in  prin- 
ciple between  admitting  a  wife  for  or  against  her  husband.  In 
Barker  v.  Dixie j  Ca.  T.  Hard.  264,  Lord  Hardwicke  stated  that  "the 
reason  why  the  law  will  not  suffer  a  wife  to  be  a  witness  for  or 
against  her  husband  is  to  preserve  the  peace  of  families,"  and  he 
would  not  allow  her  to  be  examined  even  by  consent.  Then,  withi 
regard  to  the  statute.  The  proviso  in  the  6  &  7  Vict.  c.  85,  must 
be  looked  to,  because  it  is  specifically  referred  to  in  the  14  &  15 
Vict.  c.  99,  which  repeals  it  wholly,  with  the  exception  of  the  clause 
as  to  husbands  and  wives ;  they,  therefore,  stand  just  as  they  did 
formerly.  The  new  act  has  no  clause  which  does  away  with  the 
common  law  in  this  respect  as  declared  by  Lord  Denman's  Act. 
Section  2  applies  to  civil  case^,  and  cannot  render  competent  a  hus- 
band or  wife  of  a  party  to  the  suit,  unless  they  are  themselves  also 
parties  to  the  suit,  or  parties  on  whose  behalf  the  suit  is  brought  or 
VOL.  X.  39 
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defended.*  Section  3  applies  exclusively  to  criminal  proceedings,  and 
is  perhaps  introduced  ex  abundanti  catUeld  in  affirmance  of  the  com- 
mon law  in  this  respect 

Lord  Campbell,  C.  J.  I  am  sorry  to  say  that  I  think  this  rule 
must  be  made  absolute  on  the  ground  that  the  wife  was  improperly 
admitted  as  a  witness  at  the  triaL  My  opinion  is,  that  it  would  be 
an  improvement  in  the  mode  of  administering  justice  to  admit  hus- 
bands and  wives  of  parties  under  certain  restrictions.  They  ought  not 
to  be  admissible  in  criminal  cases,  and  no  communication  which  has 
passed  between  them  confidentially  ought  to  be  disclosed  by  them. 
But  with  these  exceptions,  I  think  the  administration  of  justice  would 
be  furthered  by  admitting  their  evidence  for  or  against  each  other. 
However,  I  can  only  look  to  the  law  as  it  exists,  and  to  what  the  re- 
cent statute  enacts.  We  cannot  look  to  the  history  of  the  statute,  or 
to  the  private  intention  of  the  framer  of  it,  or  to  £giy  mistake  which 
is  suggested  to  have  occurred  in  the  passage  of  the  bill  through  par- 
liament. We  must  look  to  its  words,  upon  which  alone  it  must  .'.Be 
made  out  that  the  wife  of  a  party  is  rendered  a  compe.tent  witness: 
It  is  quite  clear  that  before  Lord  Denman's  Act  she  was  not  compe- 
tent either  for  or  against  her  husband  in  a  suit  to  which  he  was  a 
party.  In  actions  between  strangers,  husbands  and  wives  might  and 
still  may  be  called  to  contradict  each  other,  as  in  the  case  .referred  to 
by  my  brother  Wightman.  One  reason  given  for  the  exclusion  of  the 
wife  of  a  party  is,  to  preserve  the  peace :  of  families,  and  it  is  not 
rested  merely  on  the  ground  of  interest  Lord  Coke,  Lord  Hardwicke, 
and  other  most  eminent  judges  and  text  writers  have  so  laid  it  down ; 
and  it  has  been  said  that  if  this  practice  were  permitted  implacable 
enmity  might  be  produced  between  husband  and  wife.  Suc^,  then, 
being  the  law,  and  such  one  at  least  of  the.  reasons  for  it,  Lord  Den- 
man's Act,  instead  of  permitting  husbands  .and  wives  to  be  witnesses, 
expressly  provides  for  their  exclusion;  and  .thereby  declares  what  the 
law  was.  Then,  the  14  &  15  Vict  c  99,  Lord  Brougham's  Act,  as 
it  ought  to  be  called,  for  the  public  are  much  indebted  to  him  for  if, 
neither  expressly  nor  impliedly  renders  the  husbands  or  wives  of  par- 
ties competent  witnesses.  That  does  not  seem  to  come  within  the 
scope  of  the  act,  which  appears  to  apply  to  exclusion  by  reason  of 
interest,  and  to  allow  parties  to  the  suit  to  become  witnesses.  Now, 
the  wife  is  not  a  party  to  the  suit  in  which  her  husband  is  plaintiff 
or  defendant,  although  they  are  in  contemplation  of  law  one  person. 
It  might  as  well  be  said  that  under  a  judgment  in  an  action  against 
a  husband  separately  the  wife  could  be  taken  in  execution,  because 
husband  and  wife  are  one  person  in  law.  It  seems  to  me,  therefore, 
that  under  section  2,  the  wife  remains  incompetent  as  before.  .  Stress 
is  then  laid  on  section  3.  If  it  were  a  doubtful  question  under  sect 
2,  sect  3  might  afford  a  fair  argument,  on  the  ground  that  expressio 


1  In  Stokehill  and  Wife  v.  Pettinaell,  Q.  B.  June  19,  "where  husband  and  wife  sued 
for  an  injury  to  the  wife,  it  was  held  hy  all  the  court  that  the  wife  was  a  competent 
witness  to  prove  the  plaintiflT's  case. 
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unius  est  exclusio  alterius^  but  I  must  say  that,  after  deliberately  con- 
sidering the  matter,  I  think  it  was  the  express  intention  of  the  legis* 
lature  to  exclude  wives  in  civil  cases.  If  that  be  so,  section  3  will  not 
assist,  and  the  wife  still  remains  incompetent  as  at  common  law. 
Such  is  the  opinion  expressed  by  Lord  Truro  and  the  Court  of  Ex- 
chequer in  the  cases  referred  to.  In  that  opinion  I  entirely  concur, 
and  therefore  this  verdict  must  be  set  aside. 

WioHTMAN,  J.  It  is  contended  that  the  objection  to  the  admissi- 
bility of  a  wife  as  a  witness  in  a  cause  in  which  her  husband  is  a  party 
is  removed  by  the  recent  statute,  14  &  15  Vict  c.  99.  In  terms,  that 
act  only  enables  parties  to  the  suit  to  give  evidence,  and  the  wife  is 
not  a  party  to  the  suit.  But  independently  of  that,  the  statute  only 
intended  to  remove  objections  to  the  competency  of  witnesses  on  the 
ground  of  interest;  and  the  reason  for  excluding  the  evidence  in  ques- 
tion depends  upon  a  much  larger  view  of  the  relation  existing  between 
husband  and  wife.  Therefore,  on  this  ground  also,  I  thiiik  the  testi- 
mony was  wrongly  admitted. 

Crompton,  J.  I  agree  with  my  Lord  Campbell  and  my  brother 
Wightman  in  thinking  this  evidence  not  admissible.  I  should  have 
entertained  no  doubt  at  all  upon  the  point  were  it  not  for  that  felt  by 
my  brother  Erie.  I  look  at  this  as  a  question  entirely  of  construction 
of  the  statute,  and  I  disclaim  giving  any  opinion  upon  what  I  think 
might  be  more  politic,  or  upon  what  the  legislature  might  have  done 
if  this  question  had  been  presented  to  its  notice.  Whether  the  former 
ground  of  exclusion  were  public  policy  or  the  preservation  of  the  peace 
of  families,  such  evidence  was  before  inadmissible,  and  I  look  only  to 
the  construction  of  the  recent  statute  to  see  whether  it  is  now  made 
admissible.  The  first  observation  on  this  is,  that  section  1,  in  re- 
pealing the  provision  in  the  former  act,  stops  short  of  the  clause 
relating  to  husbands  and  wives  of  parties,  and  that  repeal  is  made 
the  groundwork  of  the  following  section.  It  carefully  repeals  all  it 
means  to  enact  about,  and  omits  all  the  rest  of  the  proviso  which  re- 
lates to  this  very  matter.  Perhaps,  after  what  is  here  enacted,  it  is 
strange  to  find  the  words  adverted  to  in  section  3,  but  those  words 
cannot  have  the  effect  contended  for,  as  there  are  no  words  in  the 
previous  section  which  can  render  a  wife  competent  unless  she  is  a 
party  to  the  suit;  and  it  is  clear  from  a  comparison  of  the  1st  and  2d 
sections  that  the  legislature  intended  to  exclude  husbands  and  wives 
of  parties.  Probably  section  3  was  introduced  out  of  greater  caution, 
to  prevent  all  possibility  of  such  evidence  being  admitted  in  criminal 
cases.  Then,  it  is  said  that  the  ground  of  exclusion  was  partly  at 
least  founded  on  the  unity  of  person  and  identity  of  interest  in  hus- 
band and  wife,  but  it  does  not  therefore  follow  that  because  one  is 
admitted  as  a  witness  the  other  is  to  be  admitted  also.  The  incom- 
petency of  the  party  to  the  suit,  as  such,  is  removed  by  a  positive 
statute,  which  does  not  provide  for  the  case  of  the  wife.  It  is  possible 
that  the  wife  may  be  more  biased  by  her  husband's  interest  than  he 
is  himself,  and  so  the  same  reason  for  admitting  her  evidence  may 
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not  exist  It  would  be  very  dangerous  to  suppose  that  we  can  ascer- 
tain the  precise  origin  of  this  rule  of  exclusion,  and  it  is  admitted  that 
different  reasons  for  it  may  be  given  whether  a  wife  is  called  for  or 
against  her  husband.  But  it  never  could  be  the  meaning  of  the 
statute  to  make  a  wife  admissible  in  one  case  and  not  in  another. 
The  authority  of  the  Court  of  Exchequer  and  of  the  late  Lord  Chan- 
cellor are  to  the  same  effect  with  the  opinion  of  the  majority  of  this 
court,  that  there  are  no  words  in  the  statute  which  remove  the  exist- 
ing disability  of  the  husband  or  wife  of  a  party  to  the  cause. 

Erle,  J.  I  am  of  opinion  that  the  13  &  14  Vict.  c.  99,  s.  2,  ren- 
dering parties  to  a  suit  competent  witnesses,  has  rendered  the  wives 
of  parties  also  competent.  The  law  relating  to  the  exclusion  of  evi- 
dence on  account  of  interest  gave  effect  to  the  principle  of  uniting 
the  interest  of  husband  and  wife.  If  the  husband  was  excluded  on 
account  of  interest,  so  was  also  the  wife  on  account  of  her  united 
interest ;  and  if  the  capacity  of  the  husband  was  restored,  the  wife 
became  thereby  also  capable.  Although  the  wife  had  no  direct  in- 
terest during  coverture  in  personal  property,  she  was  taken  to  have 
an  indirect  interest  derivative  from  that  of  her  husband.  The  party 
to  a  suit  was  both  excluded  and  exempted  on  account  of  his  interest. 
For  the  same  reason,  and  from  the  same  union  of  interest,  the  wife 
of  a  party  was  also  exempted  and  excluded.  If  capacity  was  restored 
to  the  parties  by  judgment  by  default,  by  nolle  prosequi^  or  otherwise, 
the  capacity  of  the  wife  was  also  restored  thereby.  It  seems  to  me 
to  follow  that  when  the  incapacity  of  parties  is  taken  away  by  statute, 
the  incapacity  of  the  wives  of  parties  should  also  cease,  and  so  the 
union  oi  capacity  or  incapacity  be  still  maintained.  This  brings  me 
to  the  question  whether  there  was  any  other  principle  for  excluding 
the  wife  of  a  party  besides  this  union  of  interest  and  privilege  between 
husband  and  wife.  Upon  the  afBrmatlve  side  authorities  are  cited 
for  the  exclusion  of  the  wife  with  a  view  to  preserving  the  peace  of 
families.  They  are  collected  in  Taylor  on  Evidence,  899,  where  it 
is  said  that  the  admission  of  such  testimony  would  lead  to  dissension 
and  unhappiness,  and  probably  to  perjury,  and  that  the  confidence 
subsisting  between  husband  and  wife  should  be  sacredly  cherished. 
There  is  no  doubt  that  the  law  most  carefully  protects  the  interests 
connected  with  marriage,  and  that  it  established  the  union  of  interest 
above  mentioned  for  the  purpose  of  domestic  union,  and  excluded  the 
testimony  of  the  wife  where  the  husband  was  excluded  on  account 
of  this  union  ;  and  the  expressions  above  cited,  if  confined  to  the  ex- 
clusion of  the  wife  when  the  husband  is  excluded,  have  a  definite 
meaning  capable  of  a  practical  application ;  but  if  they  are  carried 
beyond  this'  limit,  and  are  supposed  to  introduce  the  tendency  to 
domestic  discord  as  a  ground  of  exclusion  they  will  be  found  to  be 
contrary  to  the*  known  principles  of  evidence,  and  to  be  incapable  of 
being  consistently  applied.  For  if  this  ground  of  exclusion  existed, 
it  would  apply  to  other  witnesses  as  well  as  to  parties,  their  domestic 
peace  being  equally  important  But  it  is  clear  with  respect  to  wit- 
nesses not  parties,  that  they  cannot  refuse  to  be  examined  on  any 
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ground  derived  from  marriage,  and  that  husbands  and  wives  may 
mutually  contradict  and  discredit  each  other  upon  matters  full  of 
family  dissension  as  freely  as  if  the  marriage  was  null.  Even  if  it 
could  be  supposed  that  the  law  regarded  only  the  domestic  peace  of 
parties  and  protected  their  confidence,  still  the  supposed  ground  of 
exclusion  is  not  consistently  applied  ;  for  if  a  husband  is  assaulted  or 
libelled  he  may  seek  redress  either  by  action  or  indictment.  In  either 
form  he  is  in  substance  the  party.  If  he  proceeds  by  action,  he  and 
his  wife  were  incompetent.  If  by  indictment,  both  are  admissible, 
either  to  corroborate  or  contradict  or  discredit  each  other.  Now,  if 
the  principle  of  excluding  the  wives  of  parties  was  the  protection  of 
domestic  peace  and  confidence,  the  wife  ought  to  be  excluded  equally 
in  both  cases ;  but  she  was  excluded  only  in  the  action,  where,  as  the 
husband  was  also  incompetent,  it  seems  better  reasoning  to  attribute 
her  exclusion  to  the  uniform  principle  of  union  than  to  suppose  a 
regard  for  domestic  peace  in  the  civil  court  to  be  neglected  in  the 
criminal  court  With  respect  to  the  protection  of  confidential  com- 
munications between  husband  and  wife,  there  seems  good  reason  for 
such  protection  at  all  times,  but  no  such  principle  has  been  brought 
into  practice.  The  decisions  excluding  the  wives  of  parties  have 
been  accompanied  with  general  declarations  in  favor  of  such  protec- 
tion. But  as  the  exclusion  extended  to  all  the  testimony  of  the  wives 
of  parties,  whether  it  was  confidential  or  not,  and  as  no  protection 
was  given  to  conjugal  confidence  in  respect  of  the  wives* of  witnesses 
not  parties,  who  are  as  much  within  the  reason  of  the  rule,  if  it  exist- 
ed, as  the  first^mentioned  class,  I  think  the  rule  has  not  yet  been 
established. 

As  to  the  authorities,  most  of  the  decisions  in  favor  of  the  exclusion 
of  the  wives  of  parties  were  given  in  cases  whfere  the  husband  was 
excluded,  and  so  are  consistent  with  the  principle  of  union  of  ad- 
missibility. In  Bentley  v.  Cook^  3  Dougl.  422,  the  wife  was  plaintiff, 
and  so  the  husband  was  excluded ;  in  Davis  v.  Dinwoodp  the  wife's 
trustees  were  plaintiffs  on  her  behalf,  and  the  husband  was  excluded ; 
and  thus  in  Hawkesworih  v.  Showier j  12  Mee.  &  W.  45 ;  s.  c.  13  Law 
J.  Rep.  (n.  s.)  Exch.  86,  the  wife  of  Boyce  was  excluded  from  giving 
evidence  for  Showier  because  she  was  the  wife  of  a  party  to  the  issue 
under  trial,  who  was  incapacitated  either  for  or  against  himself,  and 
the  same  incapacity  extended  to  the  wife.  The  decisions  excluding 
the  wife  where  the  husband  was  not  excluded,  upon  some  genersd 
purpose  of  promoting  conjugal  peace,  appear  untenable.  In  Brov^h- 
tan  V.  Harpur^  2  Ld.  Raym.  752,  the  question  in  ejectment  was, 
whether  the  plaintiff  was  son  and  heir  of  Hannah  Jacques,  and  the 
jfirst  wife  of  Jerome  Jacques  was  called  by  the  defendant  to  prove 
that  his  supposed  marriage  with  Hannah  was  null,  because  she  had 
been  previously  married,  and  was  still  alive.  She  was  rejected,  on 
the  ground,  as  mentioned  in  the  report^  that  she  swore  to  her  advan- 
tage to  get  a  husband,  but  on  the  ground  as  mentioned  in  some  later 
cases,  that  she  would  criminate  her  husband  of  bigamy,  and  in  others 
that  she  would  occasion  dissension  with  her  husband.  But  her  evi- 
dence would  operate  nothing  in  regaining  her  husband,  nor  would  it 

39* 
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criminate  him  more  than  the  public  oJ9fer  of  it,  and  dissension  was  not 
probable,  and  according  to  the  law,  as  now  settled,  the  witness  would 
be  admitted.  In  The  King  v.  Clivigery  upon  a  question  of  the  settle- 
ment of  a  woman  as  a  wife,  the  former  wife  of  the  alleged  husband 
was  held  inadmissible  to  prove  the  former  marriage  and  contradict  the 
husband,  because  it  might  tend  to  criminate  him  of  bigamy  and  per- 
jury. Here,  also,  the  public  offer  of  the  evidence  had  all  the  tendency 
that  the  evidence  would  have  had ;  and  here,  also,  evidence  essential 
for  ascertaining  the  truth  was  excluded,  lest  a  tendency  should  be 
created  which  already  existed.  The  principle  of  exclusion  laid  down 
in  this  decision  was  received  with  dissent  by  the  court  in  The  Xing'  v. 
All  SaintSy  Worcester^  6  M.  &  S.  194,  and  in  The  King  v.  Bathwickj 
2  B.  &  Ad.  639 ;  s.  c.  9  Law  J.  Rep.  M.  C.  103 ;  and  in  these  cases 
the  exclusion  of  the  wife  was  said  to  be  confined  to  cases  where  the 
husband  was  a  party.  They,  therefore,  in  effect  deny  any  direct 
ground  of  exclusion  on  account  of  domestic  peace  as  applicable  to  all 
witnesses.  In  O'  Connor  v.  Majoribanks  the  widow  was  held  incom- 
petent to  prove  the  authority  of  her  deceased  husband  to  pledge  some 
property  for  a  loan,  on  the  ground  that  confidential  communications 
between  husband  and  wife  should  be  protected,  and  although  the 
communication  in  question  was  not  confidential,  but  intended  to  be 
divulged,  the  court  thought  it  necessary  to  exclude  evidence  of  all 
communications,  to  secure  the  exclusion  of  those  which  were  confi- 
dential. I  may  be  allowed  to  doubt  this  necessity,  and  to  inquire 
whether  it  is  satisfactory  to  sacrifice  the  interest  of  truth  by  excluding 
essential  evidence  for  the  sake  of  protecting  a  confidence  which  never 
existed.  These  cases  lead  me  to  the  conclusion  that  from  the  union 
of  interest  between  husband  and  wife,  there  was  a  union  of  incapa- 
city, and  upon  a  restoration  of  capacity  to  the  one  the  other  is  also 
rendered  admissible. 

The  legislative  authority  for  the  admission  of  wives  is  strong.  In 
the  county  courts  they  are  made  competent ;  there  has  been  ample 
experience  of  their  evidence,  and  no  objection  has  been  made.  In 
bankruptcy  the  necessity  for  examining  the  wives  of  bankrupts  has 
been  long  recognized,  and  under  the  statute  now  to  be  construed,  wives 
who  are  parties  to  the  record  are  admissible  for  or  against  their  hus- 
bands ;  and  inconsistency  is  attributed  to  parliament  if  it  be  supposed 
to  have  intended  that  the  wives  of  parties  generally  should  be  ex- 
cluded, but  that  the  wives  of  parties  having  an  individual  as  well  as 
a  conjugal  interest  should  be  admissible- 

If  the  question  may  be  considered  with  reference  to  the  interest  of 
truth,  it  is  clear  the  exclusion  of  essential  information  as  a  means  for 
finding  truth  is  absurd.  It  is  not  doubted  that  the  wives  often  possess 
essential  information  as  to  matters  within  the  usual  province  of  a 
wife,  and  as  to  those  conducted  by  her  as  agent  for  her  husband,  and 
as  to  those  which  she  has  happened  to  witness.  If  essential  witnesses 
are  excluded,  there  is  the  certain  evil  of  deciding  without  knowledge, 
and  there  is  the  probable  evil  of  shaking  confidence  in  the  law ;  these 
•evils  are  certain,  and  if  the  notion  of  a  compensating  good  in  the  promo- 
tion of  domestic  happiness  by  rendering  the  wife  powerless  as  a  witness 
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be  analyzed,  I  believe  it  will  be  found  illusory.  The  idea  that  hus- 
bands generally  would  suborn  their  wives  to  perjury  and  persecute 
them  if  they  spoke  truth,  is  to  my  mind  unworthy  of  the  time  ;  there  is 
no  reason  for  supposing  that  wives,  if  admitted,  would  be  worse 
treated  in  respect  of  their  testimony  than  in  respect  of  any  other  part 
of  their  conduct,  or  be  more  prone  to  untruth  than  any  other  class  of 
witnesses.  And  if  by  reason  of  the  exclusion  of  the  wife  the  husband 
has  to  suffer  an  adverse  judgment  contrary  to  truth,  and  the  conse- 
quent loss,  he  would  dissent  with  much  reason  from  the  zealous  de- 
clarations that  such  a  means  for  protecting  the  peace  of  his  family 
and  the  sanctity  of  his  marriage  was  better  than  administering  the 
law  according  to  truth.  These  observations  apply  to  the  present 
case,  for  the  husband  was  examined,  and  did  not  understand  the 
matters  in  question,  which  had  been  managed  by  his  wife.  If  she 
had  been  excluded,  the  verdict  would  have  been  for  the  plaintiff,  and 
the  defendant  would  have  been  made  liable  to  a  demand  contrary  to 
truth.  As  these  considerations  were  in  my  mind  before  the  judgment 
of  the  Exchequer  in  Barbat  v.  Allen,  and  as  they  refer  entirely  to  the 
effect  of  the  2d  section,  which  was  not  much  discussed  in  that  case, 
I  trust  I  am  not  wanting  in  deference  if  I  say  that  my  opinion  is  not 
changed.  Rule  absolute?- 


*  The  common-law  rule,  (sabject  to  ce>  party  to  call  upon  the  "  adverse  party  "  to 
tain  exceptions,)  that  a  husband  or  wife  is  testify,  that  if  a  suit  be  brought  by  husband 
not  a  competent  witness  for  or  against  each  and  wife,  for  an  assault  and  battery  upon 
other,  is  too  well  settled  in  America  to  the  wife,  the  defendant  cannot,  under  stat. 
need  the  citation  of  any  adjudged  cases.  1847,  p.  630,  nor  under  Action  344  of  the 
Questions  have  arisen  in  some  States  where  code  of  procedure  in  that  State,  call  the 
statutes  exist  making  the  parties  to  a  plaintifT's  wife  as  a  witness  against  her  bus- 
suit  qualified  witnesses,  whether  such  sta-  band.  PiUow  y,  Bushnellf  5  Barbour,  156 
tutes  extend  to  the  wife  of  the  party.  (1849)  ;  Erwin  v.  Smaller,  2  Sandford, 
Thus,  in  Connecticut  and  Vermont,  where  Sup.  Ct.  840  (1849.)  It  hs^  been  held  at 
the  action  of  "book  account"  or  "book  common  law,  that  in  actions  of  assumpsit, 
debt  **  obtains,  and  the  parties  are  made  when  the  plaintiff  relies  upon  his  book  of 
competent  witnesses  by  statute,  it  has  been  original  entries,  supported  by  his  own  sup- 
held  that  unless  the  wife  is  a  party  on  the  pletory  oath,  the  wife  of  the  plaintiff, 
record,  she  is  not  within  the  statute  and  though  not  a  party  to  the  suit,  if  sne  kept 
cannot  testify.  Carr  v.  Cornell^  4  Vermont,  her  liusband's  accounts,  is  a  competent 
116  (1832.)  But  it  is  otherwise  if  she  is  witness  to  prove  that  she  made  the  entries 
a  party  to  the  action  with  her  husband,  by  his  direction  and  in  his  presence ;  and 
Andrus  v.  Foster,  17  Vermont,  556  (1845) ;  the  husband  may  then  verify  the  correct- 
Gay  V.  Rogers,  18  Vermont,  342  (1846).  ness  and  truth  of  the  charges.  LUtleJield 
So  it  has  been  held  in  New  York,  under  v.  Rice,  10  Metcalf,  287  (1845). 
the  statutes  of  that  State  authorizing  each  * 
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Bail  Court,  May  8,  1852. 

Costs  of  the  Cause  —  Expense  of  qualifying  Witness  to  give  Evidence 

of  identifying  Defendant, 

The  expenses  of  witnesses  employed  by  the  plaintiff  to  seek  for  the  defendant,  in  order  to 
identify  him  as  the  party  who  had  committed  the  wrong  of  which  the  plaintiff  complains 
in  an  action  on  the  case,  cannot  be  allowed  as  costs  of  the  canse  for  the  plaintiff  after  Ter- 
dict  in  his  favor,  as  they  are  not  costs  incidental  to  the  trial,  but  merely  expenses  of  qn*- 
lifying  the  witnesses  to  g^ve  evidence. 

\GraoaU  v.  Attwood^  ante,  p.  404,  affirmed.    Eds.] 

In  this  action,  which  was  for  criminal  conversation,  the  defendant, 
on  the  case  coming  on  for  trial,  conse'nted  to  a  verdict  against  him  for 
200/.  About  twelve  days  previous  to  the  trial,  the  plaintiff  brought 
witnesses  from  Ipswich  and  other  distant  places  to  London,  for  the 
purpose  of  identifying  the  defendant  as  the  person  who  had  commit- 
ted the  wrong  of  which  he  complained.  They  were  prepared  to  give 
material  evidence  as*"to  the  party  who  was  guilty,  but  they  did  not 
know  him  to  be  the  defendant  The  plaintiff's  attorney  gave  notice 
to  the  defendant  to  attend  in  court,  or  to  make  an  appointment  for 
the  purpose  of  being  identified  by  the  witnesses.  The  defendant 
took  no  notice  of  this  application,  and  it  was  sworn  that  it  was  be- 
lieved that  he  kept  out  of  the  way  to  avoid  being  identified.  The 
witnesses  remained  twelve  days  in  London  for  the  purpose  of  seeing 
the  defendant,  and  made  attempts  to  see  him,  but  were  unable  to  do 
80.  On  the  taxation  of  costs,  the  plaintiff  claimed  to  have  the  ex- 
penses of  these  witnesses  for  the  twelve  days  allowed.  The  Master 
merely  allowed  three  days'  expenses,  one  for  going,  one  for  returning, 
and  one  for  the  day  of  trial,  and  refused  to  allow  the  expenses  for  the 
other  days,  on  the  ground  that  they  were  expenses  of  getting  up  the 
evidence,  and  not  incidental  to  the  trial  of  the  cause. 

Barstow,  in  support  of  the  application.  The  Master  was  wrong  in 
refusing  to  allow  the  costs  of  the  witnesses  who  were  engaged  in  en- 
deavoring to  identify  the  defendant.  The  latter  had  full  notice,  and 
ought  to  have  attended  an  appointment,  which  he  did  not  It  was 
necessary  for  the  witnesses  to  seek  for  him,  and  see  if  they  could 
identify  him.  The  practice  as  to  allowing  costs  has  been  altered  in 
many  respects  of  late  years.  Costs  of  plans,  which  used  not  to  be 
allowed  formerly,  are  allowed  now. 

[WiGHTMAN,  J.     They  are  evidence  in  the  cause.] 
The  Master  referred  to  Gravatt  v.  Attwoody  21  Law  J.  Rep.  (n.  s.) 
Q.  B.  215 ;  8.  c.  ante,  p.  404. 

WiGHTMAN,  J.  That  case  is  precisely  in  point  The  costs  you 
seek  to  recover  are  costs  qualifying  the  witnesses  to  give  evidence. 
The  rule  must  be  refused.  Rule  refused 

«  21  Law  J.  Bep.  (n.  b.)  Q.  B.  254. 
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June  2,  1852. 

Costs  ^^  Taxation  of '^  Party  Witness  in  his  own  (Jause —  Subsistence 

Money  —  Allowance. 

The  simple  fact  of  a  saccessfal  party  to  an  action  being  examined  as  a  witness  is  not  suffi- 
cient to  'entitle  him  to  recover  his  expenses  as  a  witness  against  the  opposite  party,  and  if 
it  appear  that  his  attendance  was  unnecessary,  or  for  the  purpose  oi  supermtending  the 
conduct  of  the  cause,  such  costs  will  not  be  allowed. 

The  plaintiff,  the  captain  of  a  ship,  sued  the  owner  for  wages,  and  could  onlymake  out  his 
claim  by  his  own  evidence  or  by  sending  out  a  commission  abroad.  He  remained  in 
England  for  the  purpose  of  being  examined  at  the  trial,  at  which  he  recovered,  and  the 
Master  made  him  the  like  allowance  for  maintenance  from  tlie  service  of  the  writ  nntil  the 
day  of  trial  as  would  have  been  made  to  a  third  person,  a  witness,  under  similar  circum- 
stances:— 

Sddf  that  such  costs  were  properly  allowed. 

This  was  an  action  by  the  plaintiiT,  who  was  a  master  mariner, 
against  a  ship-owner,  to  recover  wages  for  bringing  home  a  vessel 
from  Valpeiraiso.  The  vessel  sailed  on  a  voyage  from  England  to 
California,  and  during  the  voyage  her  master  had  died,  and  on  her 
arrival  in  California,  she  was  sent  by  the  authorities  there  to  Valpa- 
raiso. The  defendant  then  sent  out  to  Valparaiso  an  agent  for  the 
purpose  of  bringing  her  home ;  but  he  was  taken  ill  there,  and  he,  to- 
gether with  the  British  consul,  appointed  the  plaintiff  to  take  the 
command,  which  he  accordingly  did,  and  arrivea  in  England  with  a 
cargo.  On  the  ship  reaching  Liverpool,  in  July,  1851,  the  defendant 
was  applied  to  by  the  plaintiff  for  compensation,  but  he  repudiated 
the  act  of  his  agent,  and  the  present  action  was  consequently  brought. 
The  writ  was  issued  on  the  29th  of  September,  1851 ;  and  in  conse- 
quence of  delay,  caused  by  the  defendant  obtaining  time  to  plead,  is- 
sue was  not  joined  until  the  3d  of  January,  1852,  and  the  cause  was 
tried  on  the  26th  of  January,  when  the  plaintiff  was  called  as  a  wit- 
ness in  support  of  his  own  case,  and  recovered  a  verdict.  The  Mas- 
ter, in  taxing  the  plaintifTs  costs,  had  allowed,  among  other  items, 
40/.  for  subsistence-money  of  the  plaintiff  from  the  date  of  the  writ 
until  the  trial.  It  appeared  by  affidavit  that  the  plaintiff  had  re- 
mained in  England  solely  on  account  of  this  cause,  and  that  he  was 
a  necessary  and  material  witness,  and  that  if  he  had  not  remained  in 
Sngland  a  commission  must  have  issued  to  Valparaiso. 

A  rule  nwt,  for  a  review  of  the  Master's  taxation  having  been  ob- 
tained, 

IJushj  showed  cause.^  This  rule  involves  a  question,  of  consider- 
able importance,  since  the  recent  alteration  of  the  law  of  evidence ; 
and  it  is  submitted  that  a  plaintiff  who  is  called  as  a  witness  in  his 
own  cause  ought,  if  he  succeeds,  to  be  allowed  his  expenses  in  the 

»  21  Law  J.  Rep.  (n.  b.)  Q.  B.  254. 

2  May  8,  before  Lord  Campbell,  C.  J.,  Erle,  J.,  and  Crompton,  J. 
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same  manner  as  any  other  witness.  What  is  here  objected  to  is  an 
allowance  for  subsistence  since  the  writ  issued ;  and  it  is  such  an  item 
as  is  always  discretionary  with  the  Master  to  allow  to  a  witness  who 
is  detained  for  the  purpose  of  the  cause.  Mc Alpine  v.  PowleSj  1  Cr. 
&  M.  795;  s.  c.  2  Law  J.  Rep.  (n.  s.)  Exch.  272.  The  Master  has 
decided  that  the  plaintiff  was  a  material  and  necessary  witness.  It  is 
plain,  from  the  facts  of  the  case,  that  if  he  had  gone  away  before  the 
trial,  strong  observations  on  his  absence  would  have  been  made  to 
the  jury,  by  which  the  verdict  might  have  been  imperilled ;  at  all 
events,  the  expense  of  a  commission  must  have  been  incurred  if  the 
plaintiff  had  not  been  present  to  give  evidence  at  the  trial. 

[Lord  Campbell,  C.  J.  He  might  be  a  material  but  not  an  indis- 
pensable witness.  If  these  costs  are  proper,  there  will  now  always 
be  an  item  for  the  attendance  of  the  plaintiff  as  a  witness.] 

The  attendance  of  the  plaintiff  will  frequently  dispense  with  the 
attendance  of  several  other  witnesses,  and  so  there  will  be  in  the  end 
a  decrease  of  expense ;  and  the  Master  will  always  exercise  a  discre- 
tion as  to  the  necessity  of  calling  the  plaintiff  as  a  witness.  There  is 
no  charge  here  allowed  for  the  plaintiff's  loss  of  time,  but  solely  for 
the  expense  of  his  subsistence ;  this,  like  all  other  reasonable  costs 
out  of  pocket,  ought  to  be  repaid  to  the  successful  party.  In  the  county 
courts  the  parties,  if  examined,  are  allowed  their  expenses,  just  like 
any  other  witnesses. 

* 

TJnthanky  in  support  of  the  rule.  It  is  always  a  matter  of  discre- 
tion whether  costs  ought  to  be  allowed  to  parties ;  it  has  always  been 
considered  reasonable  that  a  witness  attending  to  give  evidence  in 
the  cause  of  another  should  be  paid  for  his  attendance ;  but  a  plain- 
tiff stands  in  a  totally  different  position,  as  he  is  at  the  trial  for  the 
purpose  of  attending  to  his  own  business,  and  the  expense  to  which 
he  is  put  must  be  borne  by  himself  and  not  by  the  opposite  party. 
K  a  plaintiff  conducts  his  cause  in  person  instead  of  by  attorney,  he 
is  allowed  none  of  the  costa  for  attending  in  court  which  would  be 
allowed  to  an  attorney  acting  for  him.  It  frequently  occurs  in  patent 
and  other  difficult  causes  that  a  plaintiff  is  obliged  to  attend  and  in- 
struct his  attorney,  but  any  allowance  for  such  attendance  has  never 
been  heard  of.  His  presence  is  requisite  to  enable  him  better  to  put 
forward  his  case,  and  he  takes  the  cost  and  trouble  as  part  of  his  own 
outlay.  A  distinction  is  attempted  to  be  made  on  the  ground  that 
these  costs  are  for  the  plaintiff's  subsistence ;  but  where  such  an  item 
is  allowed  to  a  successful  plaintiff  it  is  merely  reimbursing  him  what 
he  has  paid  out  of  his  pocket  to  his  witness.  Where  the  plaintiff  is 
his  own  witness  such  a  claim  is  simply  of  so  much  money  to  be  paid 
to  him  by  the  defendant,  as  he  must,  in  any  event,  have  incurred  ex- 
pense in  his  own  maintenance.  The  principle,  therefore,  is  widely  dif- 
ferent when  applied  to  an  ordinary  witness  and  to  a  party  examined 
in  his  own  cause,  and  these  costs  ought  not  to  be  allowed. 

Oiir.  adv.  vuU. 


The  judgment  of  the  court  was  now  delivered  by 
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Lord  Campbell,  C.  J.  We  are  of  opinion  that  the  Master's  taxa- 
tion of  costs  in  this  case  was  proper.  No  doubt  the  practice  of 
allowing  costs  to  the  successful  party  in  respect  of  his  having  been  a 
witness  for  himself  may  lead  to  inconvenient  consequences,  but  we 
do  not  think  we  can  lay  down  a  rule  that  such  costs  can  never  be 
allowed.  The  party  is  now  by  law  admitted  as  a  witness ;  he  may 
be  a  material  and  necessary  witness,  and  his  attendance  may  not 
only  obtain  justice  for  himself,  but  may  lessen  the  expense  which 
would  otherwise  fall  upon  the  opposite  party,  by  obviating  the  neces- 
sity for  requiring  the  attendance  of  other  witnesses,  or  for  issuing  a 
commission  to  examine  witnesses  abroad.  The  reasonable  expenses 
to  which  the  plaintiff  is  put  by  being  obliged  to  attend  and  be  exa- 
mined as  a  witness  to  enforce  payment  of  a  just  demand,  or  to  seek 
redress  for  an  injury,  should  be  thrown  on  the  wrongdoer.  Again, 
if  an  unfounded  action  is  brought,  and  the  evidence  of  the  party  im- 
properly sued  is  necessary  for  his  defence,  he  is  not  indemnified  if  his 
own  expenses  as  a  witness  are  not  allowed  to  him. 

Here,  the  plaintiff,  the  captain  of  a  ship,  had  a  demand  against  the 
owner  for  wages,  and  this  he  could  only  make  out  by  his  own  evi- 
dence, or  by  sending  out  a  commission  to  a  distant  country.  Re- 
maining in  England  for  the  purpose  of  being  examined  at  the  trial,  the 
Master  has  made  him  the  like  allowance  for  maintenance  from  the 
service  of  the  writ  till  the  day  of  trial,  which  would  have  been  made 
to  a  third  person  as  a  witness  under  similar  circumstances.  Berry  v. 
Pratt,  1  B.  &  C.  276 ;  s.  c.  1  Law  J.  Rep.  K.  B.  116,  and  other  deci 
sions,  show  that  to  a  third  person  so  remaining  in  this  country  as  a 
witness  such  an  allowance  would  be  proper,  and  the  legislature  hav- 
ing been  pleased  to  permit  the  parties  to  be  examined  in  their  own 
behalf,  we  cannot  say  that  the  expense  of  the  successful  party  who 
has  been  so  necessarily  examined  should  not  fall  upon  the  party  who, 
resisting  a  legal  demand  or  making  an  unlawful  one,  has  caused  this 
necessity.  In  the  somewhat  analogous  case  of  an  indictment  re- 
moved by  certiorari^  where  the  defendant  is  liable  to  costs  if  the  pro- 
secutor be  a  material. witness  and  has  been  examined,  it  has  been 
usual  to  allow  his  expenses,  though  not  to  make  him  any  compensa- 
tion for  loss  of  time..  . 

We  must  trust  to  the  intelligence  and  the  vigilance  of  the  taxing 
officers  to  detect  and  to  frustrate  attempts  that  may  be  made  to  swell 
costs  unnecessarily,  under  the  pretext  that  the  parties  were  material 
and  necessary  witnesses.  .  The  simple  fact  of  their  being  examined 
as  witnesses  must  by  no  means  be  considered  sufficient  to  establish  a 
claim  for  their  expenses  as  witnesses,  and  if  it  appear  that  their  at- 
tendance was  unnecessary,  or  that  they  attended  to  superintend  the 
conduct  of  the  cause,  the  claim  ought  to  be  rejected. 

In  the  present  case  the  plaintiff  seems  to  have  acted  with  perfect 
good  faith,  and  to  have  been  necessarily  detained  in  England  that  he 
niight  be  a  witness.  Therefore,  this  rule  that  the  Master  should  re- 
view his  taxation  must  be  discharged.  Rule  discharged. 
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ArDEN   V.    GOODACRE,^ 
Jaxmaiy  13, 1852. 

Annuity  —  Assignment  —  CHft  over. 

A  testator  bequeathed  to  his  son  W.  B.  an  annnitj  payable  qnarterly,  charged  upon  bis  per- 
sonal estate ;  and  by  his  will  declared  that  the  receipt  of  W.  B.  in  his  own  hand  should 
be  the  only  receipt  which  his  executor,  H.  C.  B.,  shoald  be  bound  to  accept,  and  that  it 
should  be  lawful  for  H.  C.  B.  to  require  W.  B.  to  attend  at  the  town-hall  in  N.  in  order  to 
receive  and  give  receipts  for  the  annuity,  and  to  suspend  payment  until  such  requisition 
should  be  complied  with ;  and  subject  to  such  annuity  the  testator  gave  all  his  estate  to 
H.  C.  B.:  — 

Held,  that  such  annuity  was  assignable  by  W.  B.  without  H.  C.  B.'s  consent,  notwithstand- 
ing the  power  in  H.  C.  B.  to  require  W.  B/s  attendance  to  receive  pajrment  at  a  particular 
place,  and  that  the  right  in  H.  C.  B.  to  suspend  payment  did  not  amount  to  a  ^'  gift  over'* 
to  him. 

Case.  The  declaration  stated  that  a  test  ca.  sa.  against  one  Wil- 
liam Bingham  was  delivered  to  the  defendant,  as  sheriff,  to  be  exe- 
cuted, and  that  the  defendant  suffered  the  said  William  Bingham, 
against  the  will  of  the  plaintiff,  to  escape,  &c.  By  means  of  which 
the  plaintiff,  who  was  the  plaintiff  in  the  original  action,  had  lost  the 
benefit  of  the  said  judgment,  &;c. 

Plea— Not  guilty. 

At  the  trial,  before  Jervis,  C.  J,,  at  the  sittings  for  Middlesex  after 
Michaelmas  term,  1851,  the  only  question  was  as  to  the  amount  of 

^  21  Law  J.  Rep.  (n.  s.)  C.  F.  129 ;  16  Jur.  529. 
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damages,  to  be  assessed  upon  the  principle  laid  down  in  Arden  v. 
Goodacre.^  In  order  to  show  what  was  the  value  of  the  debtor, 
William  Bingham,  at  the  time  of  his  escape  on  the  5th  of  January, 
1850,  his  father's  will  was  read  in  evidence,  which  contained  the  fol- 
lowing clause:  — "  I  give  to  my  son,  William  Bingham,  an  annuity 
of  300/.  per  annum,  to  be  paid  quarterly,  on  the  24th  of  June,  the 
29th  of  September,  the  24th  of  December,  and  the  25th  of  March ;  the 
first  payment  to  be  made  on  such  of  those  quarterly  days  as  shall 
first  happen  after  my  decease ;  and  I  charge  the  said  annuity  upon 
m.y  personal  estate  only,  and  declare  that  the  receipt  of  my  said  son, 
William  Bingham,  signed  with  his  own  hand,  after  each  of  the  said 
quarterly  payments  shall  have  become  due,  shall  be  the  only  discharge 
which  my  executor  shall  be  bound  to  accept  for  each  of  such  pay- 
ments, and  that  it  shall  be  lawful  for  my  executor  to  require  that  my 
said  son,  William  Bingham,  shall  attend  at  the  town-hall  in  Notting- 
ham, to  receive  and  give  receipts  for  the  said  annuity,  and  to  suspend 
the  payment  thereof  until  such  requisition  shall  be  complied  with, 
from  time  to  time,  as  my  executor  shall  think  proper.  And  subject 
to  the  payment  of  my  debts,  funeral  and  testamentary  expenses  and 
the  said  annuity,  I  give  all  my  real  and  personal  estate  whatsoever 
and  wheresoever  unto  my  son,  Henry  Corles  Bingham,  his  executors, 
administrators,  and  assigns,  and  appoint  him  executor  of  this  my 
will." 

William  Bingham's  father  died  before  the  escape.  After  the 
escape  William  Bingham  assigned  the  annuity  to  one  Thompson. 
It  appeared  that  2,690/.  was  still  due  upon  the  original  judgment. 

It  was  contended  by  the  defendant's  counsel  that  the  above  clause 
in  the  father's  will  did  not  enable  William  Bingham  to  assign  the 
anauity  without  the  consent  of  the  executor,  and  consequently  that 
the  assignment  to  Thompson  was  void,  and  the  plaintiff  not  deprived 
of  the  value  of  the  annuity  by  reason  of  the  escape.  The  learned 
judge  left  it  to  the  jury  to  assess  the  damages,  first,  upon  the  suppo- 
sition that  the  annuity  was  assignable  without  the  consent  of  the  ex- 
ecutor, and  secondly,  upon  the  contrary  supposition.  They  found  in 
the  former  case  that  the  damages  would  be  1,787/.,  and  in  the  latter  case- 
250/.  The  learned  judge  directed  the  verdict  to  be  entered  for  1,787/.,. 
giving  the  defendants  leave  to  reduce  the  verdict  to  250/.,  if  the  court 
should  be  of  opinion  that  the  annuity  was  not  assignable  without  the- 
executor's  consent 

January  13.  Channell^  Serg",,  moved  accordingly.  The  intention 
of  the  testator  in  this  case  was  evidently  to.  provide  a  fund  for  the 
personal  support  of  his  son  William,  and  to  prevent  this  fund  from 
being  available  to  his  creditors.  Unless  such  an  intention  is  repug- 
nant to  some  well-known  rule  of  law,  the  court  will  give  effect  to  it 
It  is  contended  on  the  other  side  that  the  condition,  that  he  shall  be 
obliged  to  attend  at  the  town-hall  in  Nottingham  when  required,  or 

^  For  the  previous  proceedings  in  this  case  see  The  Queen  r.  The  Sheriff"  of  Lei- 
cestershire, 19  Law  J.  Rep.  (n.  s.)  C.  P.  820,  and  Arden  v.  Goodacre,  20  IKd.  184 ; 
B.  c.  5  Eng.  Rep.  436. 
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payment  be  suspended,  is  not  inconsistent  with  an  absolate  interest 
in  William  Bingham,  and  that  there  is  no  gift  over.  But  it  is  submit- 
ted that  the  will  contains  what  is  tantamount  to  a  gift  over.  It  is,  in 
substance,  a  gift  to  the  executor,  subject  to  the  payment  of  the  an- 
nuity ;  which  annuity  he  has  a  right  to  pay  only  to  William  Bing- 
ham and  in  a  particular  manner.  To  whatever  extent  he  has  a  right 
to  interfere,  he  has  substantially  a  gift  over.  The  cases  applicable  to 
this  subject  are  collected  in  1  Jarman  on  Wills,  p.  815.  In  Brandon 
V.  Robinsony  1  Rose,  197 ;  s.  c.  nom.  Ex  parte  Brandon^  18  Ves.  429, 
there  cited,  it  was  held  that,  although  property  might  be  limited  to  a 
man  to  go  over  in  the  event  of  bankruptcy,  yet,  while  his  property,  it 
must  be  subject  to  his  debts ;  and  that  where  property  was  bequeathed 
on  trust  to  pay  the  dividends  into  the  proper  hands  of  a  man  or  on 
his  proper  receipt,  such  dividends  not  to  be  assignable,  and  on  trust 
that  on  his  decease  the  principal  should  be  paid  to  other  persons,  the 
life  interest  in  the  dividend  was  assignable  under  a  commission  of 
bankruptcy.  But  in  that  case  it  was  clear  that  there  was  no  gift 
over  in  the  event  of  bankruptcy,  but  only  on  the  decease  of  the  party. 

[Maule,  J.  It  is  no  gift  over  in  the  present  case.  The  testator 
has  only  clogged  the  interest  of  his  devisee  with  a  condition,  making 
it  less  convenient  to  him  to  assign  it,  and  rendering  it  of  less  value  to 
sell.     The  power  of  the  trustee  is  only  discretionary.] 

He  also  moved  for  a  new  trial  on  the  ground  that  the  damages 
were  excessive. 

Maule,  J.  I  am  of  opinion  that  the  rule  must  be  refused.  I  think 
that  this  was  an  annuity,  of  which  the  debtor,  William  Bingham, 
was  entitled,  if  so  minded,  to  dispose.  Even  supposing  that,  by  as- 
signment, he  could  not  get  rid  of  the  terms  imposed  by  the  will,  it 
would  still  be  competent  to  him  to  covenant  with  the  assignee,  with- 
out the  assent  of  his  brother,  that  he  would  attend  to  receive  the  mo- 
ney if  required,  and  in  case  of  default  by  his  brother,  lend  his  name 
for  ifa  recovery  by  law.  That  appears  to  me  to  dispose  of  the  whole 
question.  That  the  damages  are  too  high,  there  is  not  the  least  rea- 
son to  suppose.  I  think,  therefore,  that  the  rule  ought  to  be  refused. 
It  must  be  understood  that  we  do  not  decide  that  the  condition  as  to 
the  mode  and  place  of  payment  is  one  which  would  be  inoperative 
against  the  assignee ;  but  merely,  that  taking  the  view  most  unfavor- 
able to  the  plaintiffs,  it  cannot  be  denied  that  William  Bingham 
might  bind  hifnself  to  do  what  was  necessary  to  enable  his  assignee 
to  receive  the  money,  and,  therefore,  such  condition  cannot  be  said  to 
render  him  incompetent  to  assign. 

Cresswell,  J.  I  am  of  the  same  opinion.  Looking  at  the  case 
in  the  most  favorable  way  for  the  defendant,  by  considering  the  con- 
dition not  to  be  altogether  repugnant  and  void,  it  appears  to  me  to  be 
quite  clear  that  William  Bingham  might  dispose  of  his  interest  in 
the  annuity  without  the  assent  of  his  brother,  the  executor.  It  was 
for  him  to  satisfy  the  purchaser  that  he  would  do  every  thing  that 
was  necessary  to  give  the  latter  the  benefit  of  the  dividends. 
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Williams,  J.  I  am  entirely  of  the  same  opinion.  I  think  that 
the  execution  debtor  had  a  right  to  assign  the  annuity  without  his 
brother's  consent ;  though  perhaps  after  the  assignment  the  value  of 
the  annuity  in  the  hands  of  the  assignee  might  not  be  so  great  as  it 
would  have  been  if  no  terms  had  been  imposed  by  the  will 

Jervis,  C.  J.,  concurred.  Ride  refused. 


Masters  t?.  Lowthbr.^ 

Jannarj  30,  1852. 

Sheriff — Extortion  by  Officer -^  Fees  under  7  Will.  4  and  1  VicL 

c.  55,  s,2  —  Attachment  —  Affidavits. 

The  fees  allowed  to  sheriffs  and  their  officers  tinder  the  7  Will.  4  and  1  Vict  c.  55,  s.  2, 
"  for  search  for  detainers,'*  and  "  for  sapersedeas  —  discharge  to  any  writ  or  process,  or  for 
the  release  of  any  defendant  in  costody,  or  of  goods  taken  in  execution/'  are  not  appli- 
cable where  the  debt  and  costs  are  paid  after  the  seizure  under  SLji.fa, 

SembUy  that  the  proper  title  of  affidavits  in  support  of  a  rule  for  an  attachment  against  a 
sheriff's  officer  for  extortion  in  the  execution  of  Aji.fa.  is  in  the  cause. 

This  was  a  rule  calling  on  one  Emanuel  Jones  to  show  cause  why 
an  attachment  should  not  issue  against  him  for  extortion  as  a  sheriff's 
officer,  in  taking  2L  Os.  lid.  more  than  the  legal  fees  in  the  execution  of 
B.fi.fa.  issued  against  the  defendant  in  this  action.  It  appeared  that 
Jones,  after  he  had  obtained  an  entrance  into  the  defendant's  house,  left 
immediately,  having  delivered  the  warrant  to  one  Lewis,  and  left  ano- 
ther person  as  the  man  in  possession.  The  defendant,  within  half  an 
hour  of  the  entrance  of  the  sheriff,  paid  the  amount  of  the  debt  and 
costs  and  expenses  of  the  execution,  after  protest  at  the  amount  of 
the  latter.  Of  the  excess  complained  of,  IL  7s.  Ud.  had  been  refunded, 
and  the  remaining  13^.,  disputed  by  the  defendant,  were  made  up 
of  three  items,  viz.,  man  in  possession,  5^. ;  search,  3^.  6(2. ;  discharge, 
4s.  Gd. 

January  30.  Bramwell  showed  cause.  There  is  a  preliminary  ob- 
jection to  the  title  of  the  affidavits;  they  are  entitled  in  the  cause  oi 
Masters  v.  Lowther. 

iFortescuey  contra.  In  Davies  v.  Griffiths^  4  Mee.  &  W.  377 ;  s.  c. 
>owl.  P.  C.  204 ;  8  Law  J.  Rep.  (n.  s.)  Exch.  70,  the  affidavits  were 
beaded  in  the  same  way,  and  this  objection  was  not  taken,  nor  in 
several  other  cases.] 

It  cannot  be  ascertained  from  the  report  of  Davies  v.  OHffiihs  whether 
the  affidavits  were  so  headed  or  not.  This  is  no  proceeding  in  the 
cause ;  which  was  at  an  end  when  the  judgment  was  obtained. 

1  21  Law  J.  Rep.  (n.  s.)  C.  P.  130. 
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[Cresswell,  J.  This  is  a  proceeding  against  the  officer  for  miscon- 
duct connected  with  the  cause. 

Jervis,  C.  J.  A  very  slight  reason  will  be  sufficient  to  overrule 
such  an  objection  as  this.] 

(The  objection  was  then  abandoned.) 

It  appears  from  the  affidavit  of  Lewis  that  he  has  been  all  through 
mistaken  for  Jones ;  the  latter  did  nothing  more  than  leave  a  man  in 
I  possession. 

[Jervis,  C.  J.  No  doubt  he  is  responsible  for  the  misconduct  of 
Lewis.] 

That  may  be ;  but  the  court  will  take  into  consideration  that  he 
has  done  all  in  his  power  to  repair  the  mistake  when  brought  to  bis 
notice.  The  7  Will.  4  &  1  Vict  c.  65,  s.  2,  empowers  the  court  to 
punish  the  actual  wrong-doer.  Here  Lewis  was  clearly  the  person  in 
the  wrong,  and  Jones  was  in  no  way  implicated.  The  three  charges 
amounting  to  13s.,  about  which  alone  any  difference  now  exists,  are, 
it  is  contended,  allowed  by  the  table  of  fees  sanctioned  by  the  judges 
under  the  2d  section  of  the  above  act.  This  table  is  to  be  found  in 
the  appendix  to  the  second  volume  of  Chitty's  Archbold's  Practice 
It  contains  the  following  allowances :  "  For  searching  offices  for  de- 
tainers. Is.     Bailiff's  messenger  for  that  purpose,  25. 6d." 

[Maule,  J.  This  clearly  cannot  apply  to  the  case  o{a.JLfa,  There 
is  no  detainer  of  a  man's  goods.] 

So  as  to  the  As.  6d.  for  discharge,  the  following  allowance  applies,  it 
is  contended,  to  the  present  case  —  "For  any  supersedeas,  writ  of 
error,  order,  liberate,  or  discharge  to  any  writ  or  process,  or  for  the 
release  of  any  defendant  in  custody,  or  of  goods  taken  in  execution, 
4s.  6d."  So  "  for  every  man  in  possession,  when  absolutely  necessary 
—  if  boarded,  per  diem  3s.  6d.,  if  not  boarded,  per  diem  5s."  It  is 
true  that  the  man  was  in  possession  a  very  short  time ;  but  if  a  man 
in  possession  was  necessary  at  all,  the  court  will  consider  the  charge 
as  properly  incurred. 

Fortescue^  in  support  of  the  rule,  was  proceeding  to  show  that 
Jones  was  identified  with  Lewis,  when  he  was  stopped  by  the  court. 

Jervis,  C.  J.  I  am  of  opinion  that  ihis  rule  must  be  made  abso* 
lute.  This  is  a  penal  proceeding,  and  there  is  no  doubt  that  the 
statute  empowers  the  court  to  proceed  against  the  actual  wrongdoer, 
whether  officer  or  not;  but  I  think  Jones  the  bailiff  is  here  fully  iden- 
tified with  Lewis  his  follower,  and  the  question  is,  whether  the  latter 
has  taken  more  than  the  legal  expenses  allowed  for  the  execution. 
In  the  original  charges  there  appears  excess  in  almost  every  item. 
Thus,  11.  3s.  6d.  is  charged  instead  of  IZ.  Is.  for  the  levy.  Poundage 
is  charged  on  the  whole  amount  to  be  leviec^,  even  on  the  original 
poundage  itself  (and  this  extortionate  calculation  of  the  poundage  is 
a  strong  circumstance  to  show  that  Jones  is  identified  with  Lewis.) 
As  to  the  three  disputed  items,  the  table  of  fees  made  under  the  act 
allows  5s.  for  each  man  in  possession,  when  absolutely  necessary ;  but 
after  consulting  the  master  as  to  the  practice,  the  court  is  not  satisfied 
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that  this  charge  is  so  clearly  extortionate  as  to  jastify  proceeding 
against  the  officer  for  that.  But  the  sum  of  3^.  6d,  allowed  for  search 
for  detainers,  has  no  reference  to  ay!./a.,  and  the  charge  is  therefore 
improper,  and  so  also  is  that  of  4^.  6(L  for  discharge.  There  is  no 
supersedeas  or  release  of  goods  here.  The  allowance  in  the  table  of 
fees  may  mean  release  of  goods  before  execution  executed ;  but  where 
there  is  poundage  the  charge  is  inapplicable.  There  has  been  there- 
fore extortion  to  the  amount  of  8s.,  and  the  rule  will  be  absolute  for 
an  attachment,  to  lie  in  the  office  for  a  fortnight ;  if  within  that  time 
the  8s,  and  costs  are  paid,  then  to  lie  in  the  office  till  the  fifth  day  of 
next  term,  to  enable  Jones  to  apply  to  the  court  for  relief. 

Maule,  J.,  Cresswell,  J.,  and  Williams,  J.,  concurred. 

Ruk  absolute  accordingly. 


Hamilton  and  Another  v.  Terry,  Executor  of  S.  Terry.^ 

November  19, 1851.    Jannary  31, 1852. 

Frauds^  StaliUe  of —  Promise  in  Writing  —  Offer  and  Acceptance  — 
Negotiation  for  Time  —  Executor ^  Liability  of 

Mortgagees  haying  offered  to  give  the  defendant,  the  execntor  of  the  mortgagor,  time  for 
payment  of  the  mortgage-money,  provided  a  Bum  Of  £1,500  should  be  made  up  on  a  day 
nxed,  the  defendant,  on  the  18th  of  December,  wrote  them  a  letter  stating  his  present 
inability  to  pay,  and  asking  for  a  year's  time,  but  saying  that  he  had  100/.,  which  he  would 
pay  over,  and  that  he  would  engage  by  the  beginning  of  April  to  have  another  100/.  ready, 
and  other  sums  afterwards.  The  letter  contained  other  statements,  and  a  further  request 
for  time.  On  the  3d  of  January  the  mortgagees  sent  the  defendant  an  answer,  saying 
they  considered  that  200/.  would  be  paid  by  the  first  of  April,  but  could  not  promise  further 
time  unless  the  amount  was  made  up  to  1,500/.  The  200/.  not  having  been  paid  by  the  Ist 
of  April,  an  action  was  brought  by  the  mortgagees  against  the  defendant,  seeking  to  cham 
him  personally  on  a  promise  to  pay  tiiat  sum,  made  in  consideration  of  forbearance  to  the 
1st  of  April:  — 

Hdd,  hy  Jervxs,  C.  J.,  Williams,  J.,  and  Talfourd,  J.,  that  there  was  no  sufficient  pro- 
mise in  writing  to  bind  the  defendant  personally,  under  the  statute  of  iiauds,  the  corre- 
spondence not  showing  any  unqualified  promise  by  the  defendant ;  by  Maulb,  J.,  (fisioi- 
Utnte^  that  the  letter  of  the  18th  of  December  was  separable  into  two  parts,  the  first  of 
which  contained  an  unqualified  offer  as  to  the  200/.  in  consideration  of  forbearance  till  the 
1st  of  April,  which  was  accepted  in  the  letter  of  the  3d  of  J&nuary,  and  that,  therefore, 
the  statute  of  frauds  was  satisfied. 

Assumpsit.  The  first  count  stated  a  mortgage  for  3,000/.  by  S. 
Terry,  deceased,  to  the  plaintiffs,  a  default  in  payment,  the  death  of 
the  mortgagor,  leaving  the  defendant,  his  executor,  a  sufficiency  of 
assets  to  pay  200/. ;  that  the  mortgagor,  in  his  lifetime,  and  the  de- 
fendant afterwards,  remained  in  possession  and  in  the  receipt  of  the 
rents  and  profits,  by  permission  of  the  plaintiffs ;  that  more  than  200/. 
remained  due  upon  the  mortgage ;  that  the  plaintiffs  requested  pay- 

1  21  Law  J.  Rep.  (n.  s.)  C.  P.  132. 
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ment  of  the  defendant,  whereupon  it  was  agreed  between  the  plain- 
tiffs and  the  defendant  that  the  defendant  should  pay  200L  in  part 
of  the  mortgage-money  on  the  1st  of  April,  1849,  and  that  the  plain- 
tiffs should  forbear  until  that  day  ;  that  the  plaintiffs  did  forbear  ac- 
cordingly ;  and  that  the  defendant  did  not  pay  the  200/.  Second 
count,  for  money  lent,  money  had  and  received,  and  on  an  account 
stated. 

Pleas  —  first,  non  assumpsit ;  third,  to  the  first  count,  a  denial  of 
the  agreement  between  the  plaintiffs  and  the  defendant ;  fourth,  to  the 
first  count,  a  denial  that  the  plaintiffs  assented  to  the  defendant's  pro- 
mises, or  entered  into  the  alleged  engagements  with  him. 

The  cause  was  tried,  before  Wilde,  C.  J.,  at  the  Sittings  after  Trinity 
term,  1850,  and  a  verdict  was  found  for  the  plaintiffs  for  200/.,  subject 
to  a  special  case,  the  court  having  leave  to  draw  inferences  of  fact. 

The  following  are  the  material  facts  stated  in  the  special  case :  — 
On  the  8th  of  September,  1840,  the  plaintiffs  lent  Stephen  Terry,  3000/. 
upon  mortgage,  and  default  of  payment  was  made  by  him  in  his  life- 
time. Stephen  Terry  died  in  January,  1848,  leaving  the  defendant 
his  executor.  A  correspondence  subsequently  took  place  between 
the  defendant  and  Mr.  J.  Lane,  one  of  the  plaintiffs,  who  acted  on 
their  behalf,  concerning  the  payment  of  the  interest  and  principal  of 
the  mortgage.  In  the  course  of  that  correspondence  Lane  wrote  the 
defendant  a  letter  on  the  7th  of  December,  1848,  in  which  he  said  he 
could  give  the  defendant  further  time  for  payment  of  the  mortgage 
until  the  1st  of  July  next,  provided  the  amount  was  reduced  by  the 
25th  of  March  to  1,500/.  On  the  18th  of  December  the  defendant 
wrote  a  letter  to  Mr.  Lane,  which  contained  the  foUqwing  passages : 
''  I  cannot  at  present  raise  so  large  an  amount,  nor  apply  the 
money  absolutely  necessary  for  carrying  on  the  establishment,  but  I 
shall  be  enabled  gradually  to  accomplish  what  you  wish,  no  doubt, 
and  if  you  can  give  me  about  a  year  it  will  be  most  beneficial  to  me 
as  well  as  safer  for  your  client  I  can  put  my  hand  at  this  moment 
upon  100/.,  which  I  will  pay  over  to  you,  and  will  engage  by  the  be- 
ginning of  next  April  to  have  another  100/.  ready  for  you,  and  other 
sums  afterwards.  *  *  *  If  in  tV\e  mean  time  I  should  be  so  unfor- 
tunate as  neither  to  be  able  to  transfer  the  mortgage  nor  to  sell  the 
property,  I  have  no  doubt  that  as  soon  as  the  premises  are  let  I  shall 
be  in  a  situation  to  effect  a  transfer  of  your  mortgage,  or  failing  this, 
to  sell  the  property,  which  I  would  willingly  do,  and  thus  release 
your  claim.  I  am  making  every  exertion  to  accomplish  this ;  1  am 
at  the  same  time  doing  all  that  I  can  to  obtain  a  tenant.  K  you  will 
allow  me  as  long  a  period  of  time  as  you  can,  it  will  be  of  very  great 
service  to  me.  J.  Terry." 

On  the  3d  of  January,  1849,  Lane  wrote  an  answer  to  the  defend- 
ant in  these  terms :  "  Referring  to  your  letter  of  the  18th  of  December, 
I  will  consider  that  200/.  will  be  paid  by  you  on  the  1st  of  April, 
but  I  cannot  say  that  further  time  will  be  given,  unless  the  amount 
is  made  up  1,500/.,  which  would  only  require  about  250/.  more, 
and  must,  therefore,  ask  you  to  effect  this  by  the  time  named." 

On  the  4th  of  April  Lane  wrote  to  the  defendant,  complaining  that 
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he  had  been  disappointed  in  not  having  received  the  200/.  before  the 
1st ;  and  the  defendant,  on  the  9th,  sent  an  answer,  in  which  he  said, 
"  I  much  regret  that  I  was  not  enabled  to  pay  the  200/.  into  your  account 
by  the  time  agreed  on." 

November  19.  Willes  for  the  plaintiffs.  The  only  question  in  the 
case  is,  whether  the  defendant,  who  is  executor  of  a  mortgagor,  has 
rendered  himself  personally  liable  to  pay  the  200/.  which  he  engaged 
to  pay  on  the  1st  of  April,  1849,  by  a  sufficient  contract  in  writing 
under  the  statute  of  frauds.  Primd  facie  the  executor  is  liable  to  pay 
only  out  of  the  assets.  But  here  the  mortgagees  had  been  extending 
the  time  of  payment  before  the  agreement  between  Lane  and  the  de- 
fendant, and  then  the  defendant  undertook  to  pay  200/.  on  the  first 
of  April,  in  consideration  of  forbearance  until  that  time.  The  letter 
of  the  7th  of  December  shows  that  the  defendant  asked  for  time,  and 
the  letter  of  the  18th  of  December  contains  a  distinct  request  to  for- 
bear till,  and  undertaking  to  pay  on,  the  1st  of  April.  Besides,  the 
letters  of  the  4th  and  9th  of  April  are  sufficient  to  establish  the  con- 
tract Either  way,  the  defendant  undertook  the  personal  liability  in 
writing.  The  law  with  respect  to  the  responsibility  of  executors 
under  such  circumstances  is  laid  down  in  Williams  on  Executors,  3d 
edit.  vol.  2,  p.  1393. 

Cliannelly  Serg.  (Montague  Smith  was  with  him),  contra.  The  de- 
fendant can  be  rendered  Uable  in  this  action  only  by  a  sufficient  pro- 
mise in  writing.  Now,  the  consideration  for  the  promise  alleged  is 
not  made  out  by  the  correspondence.  The  letters  show,  on  the  part 
of  the  defendant,  a  statement  of  the  time  when  he  expected  to  be  able 
to  pay  the  amount,  or,  at  most,  a  proposal  or  offer  by  him,  not  ac- 
cepted by  the  other  side.  But  even  if  there  be  a  contract  shown  on 
the  face  of  the  correspondence,  no  contract  appears  by  which  the 
defendant  agrees  to  be  personally  liable  on  the  consideration  stated 
in  the  declaration.  Our.  adv.  vult. 

January  3.  Jervis,  C.  J.,  read  his  judgment,  in  which  Williams, 
J.,  and  Talfourd,  J.,  concurred.  The  question  in  this  case  is,  whether 
there  is  upon  the  correspondence  evidence  of  the  contract  stated  in 
the  declaration  sufficient  to  satisfy  the  statute  of  frauds.  Upon  the 
argument,  I  inclined  to  think  that  such  contract  was  proved  by  the  let- 
ters of  the  18th  of  December,  1848,  and  of  the  3d  of  January,  1849,  but, 
upon  consideration,  I  agree  with  my  brothers  Williams  and  Talfourd 
in  thinking  that  those  letters  are  not  evidence  in  writing  of  such  con- 
tract on  the  part  of  the  defendant,  and  that  there  are  no  other  letters 
which  prove  such  contract,  and  that,  consequently,  the  defendant  is 
entitled  to  our  judgment.  It  is  unnecessary  to  advert  to  the  letters 
earlier  than  the  7th  of  December.  Negotiations  had  been  going  on 
for  time  to  enable  the  defendant  to  pay  off  the  mortgage,  and  in  that 
letter,  Mr.  Lane,  one  of  the  plaintiffs,  expresses  a  fear  that  the  defend- 
ant will  not  be  prepared  to  pay  off  the  mortgage,  as  arranged,  on  the 
Ist  of  January  then  next,  and  offers  to  give  further  time,  till  the  1st 
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of  July  next,  provided  the  principal  was  reduced  to  l,500t  by  the  25th 
of  March.  In  answer  to  this  letter  the  defendant  wrote  the  letter  of 
the  18th  of  December,  upon  which  the  plaintiffs  mainly  rely.  He 
says  in  effect,  "  I  cannot  reduce  the  principal  to  1,500^  by  the  time 
you  name,  but  shall  be  enabled  to  do  so  gradually  ;  and  if  you  can 
give  me  about  a  year,  it  will  be  most  benencial  to  me  as  well  as  safer 
for  your  client"  The  time  he  wants  is  to  enable  him  gradually  to 
reduce  the  principal  to  1,500/.  He  proceeds  to  state  what  he  can  do 
as  the  price  of  this  indulgence :  "  I  can  put  my  hand  at  this  moment 
upon  100/.,  which  I  will  pay  over  to  you,  and  will  engage  by  the  be- 
ginning of  next  April  to  have  another  100/.  ready  for  you,  and  other 
sums  afterwards."  If  these  words  amount  to  a  promise  to  pay  200/. 
on  the  1st  of  April,  in  consideration  of  forbearance  until  that  time, 
the  declaration  is  proved  by  a  writing  which  satisfies  the  statute  of 
frauds ;  but  if  they  are  but  part  only  of  a  proposal  for  a  longer  period 
of  forbearance,  which  proposal  is  not  accepted  by  the  defendant,  the 
declaration  is  not  proved,  because  the  acceptance  by  the  plaintiff  of 
part  of  the  defendant's  proposal,  which  was  not,  when  written,  intend- 
ed to  operate  as  an  unqualified  promise,  will  not  convert  that  which 
was  a  proposal  merely  into  a  promise  in  writing,  signed  by  the  party, 
so  as  to  satisfy  the  statute  of  frauds.  Upon  consideration,  we  are  of 
opinion  that  these  words  are  only  part  of  the  proposal  for  the  longer 
period  of  about  one  year.  As  the  price  of  that  forbearance,  he  offers 
100/.  down,  100/.  on  the  Ist  of  Apnl,  and  other  sums  afterwards.  If 
he  was  agreeing  to  purchase  that  forbearance  until  the  1st  of  April  by 
payment  of  200/.  on  that  day,  why  was  he  to  pay  other  sums  after- 
wards ?  The  letter  proceeds,  "  If  in  the  mean  time  I  should  be  so  un- 
fortunate as  neither  to  be  able  to  transfer  the  mortgage  nor  to  sell  the 
property,  I  have  no  doubt  I  shaU  be  enabled  to  effect  a  transfer,"  &c 
The  mean  time  here  referred  to  is  not  between  the  date  of  the  letter 
and  the  1st  of  April;  it  is  a  period  of  about  a  year,  within  which  the 
defendant  expected  to  reduce  the  principal  to  1,500/.  It  seems  to  us 
therefore,  that  the  time  he  was  proposing  to  purchase  was  a  period 
beyond  the  1st  of  April,  viz.,  about  a  year,  and  that  the  offer  to  pay 
100/.  down  and  100/.  on  the  1st  of  April,  and  other  sums  afterwards, 
was  an  offer  to  pay  those  sums  as  the  price  of  that  longer  period,  and 
not  as  the  price  of  forbearance  until  the  1st  of  April  only.  In  this 
view  of  the  letter  of  the  18th  of  December,  the  answer  of  the  plaintiff 
of  the  3d  of  January,  in  which  he  says,  "  I  will  consider  that  200/.  will 
be  paid  by  you  on  the  1st  of  April,"  will  not  make  the  proposal  of 
the  18th  of  December  an  absolute  promise  to  pay  200/.  on  the  1st  of 
April.  It  was  further  contended  that  the  letters  of  the  4th  and  9th 
of  April  contained  a  promise  sufficient  to  prove  the  declaration,  and 
satisfy  the  statute  of  frauds.  These  letters  do  not  state  an  agree- 
ment ;  they  refer  to  some  agreement  made  before  this  date,  and  are 
probably  based  upon  the  defendant's  acquiescence  in  the  view  which 
the  plaintiff  took  in  his  letter  of  the  3d  of  January  of  the  defendant's 
proposal  of  the  18th  of  December.  The  plaintiff  says  in  his  letter  of 
the  3d  of  January,  "  I  shall  consider  that  200/.  will  be  paid  by  you 
on  the  1st  of  April."     The  defendant  does  not  dissent  from  these 
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terms,  but  allows  the  time  to  run  on.  By  acquiescence  he  agrees  to 
the  terms  proposed,  but  this  acquiescence  is  not  expressed  in  the  let- 
ter of  the  9th  of  April,  and  the  agreement,  therefore,  which  consists 
of  a  proposal  on  the  part  of  the  plaintiff,  acquiesced  in  by  the  defend- 
ant, is  not  in  writing,  signed  by  the  defendant,  so  as  to  satisfy  the 
statute  of  frauds.  For  these  reasons  we  are  of  opinion  that  the  de- 
fendant is  entitled  to  judgment* 

Maule,  J.,  dissented.  The  question  to  be  decided  is  one  of  law 
rather  than  of  fact  This  was  an  action  in  which  the  plaintiff  com- 
plained that  the  defendant,  being  executor  of  the  mortgagor,  promised, 
in  consideration  of  forbearance  till  a  certain  day,  to  pay  200/.  to  the 
mortgagee  on  that  day.  And  the  question  is,  whether  that  promise 
is  sufficiently  made  out  to  charge  the  executor  personally,  regard 
being  had  to  the  provision  of  the  statute  of  frauds.  I  think  that  the 
last  letters,  those  of  the  4th  and  9th  of  April,  1849,  need  not  be  taken 
into  consideration.  I  think  that  on  the  two  letters  of  the  18th  of 
December,  1848,  and  3d  of  January,  1849,  there  is  an  undertaking 
in  writing,  signed  by  the  defendant,  to  perform  the  agreement  men- 
tioned in  the  declaration.  (Here  his  lordship  read  the  letters.)  It 
appears  to  me  that  the  construction  put  upon  those  letters  by  the 
plaintiff's  counsel  is  the  true  one.  I  think  that  the  letter  of  the  18th 
of  December  consists,  substantially,  of  two  parts,  perfectly  separable. 
The  one  part  contains  an  offer  to  pay  100/.,  and  another  100/.  by  the 
first  of  April  at  all  events,  which  is  accepted  by  the  letter  of  the  3d  of 
January.  The  other  part  goes  on,  and  proposes,  in  conformity  with 
the  previous  correspondence,  that  further  time  should  be  given  and 
further  money  paid,  but  leaving  the  amount  and  time  as  subjects  for 
future  negotiation.  The  judgment  just  pronounced  proceeds  upon 
the  ground  that  the  two  parts  of  the  letter  of  the  18th  are  inseparable; 
but  I  think  they  are  separable,  and  that  there  is  a  promise  as  to  one 
part,  and  that  the  other  part  is  left  for  future  negotiation. 

Jvdgmentfor  the  defendant. 


Cannon,  Demandant,  v.  Rimington,  Tenant^ 

January  27,  28 ;  Eebroary  9, 1852. 

Farmedon—  Limitations  — 2  &  4  Will.  4,  c.  27,  ss.  1,  2,  3,  21,  22,  38. 

Tenant  in  tail  in  1798  made  a  feoffment  of  the  lands  entailed,  and  receiyed  none  of  the  pro- 
fits of  the  lands  up  to  his  death  in  1831 : — 

Held,  that  his  issue  in  tail  was  entitled  to  his  writ  of  formedon  within  twenty  years  of  the 
death  of  the  tenant  in  tail. 

Formedon  in  the  descender.     The  count  stated  that  Stephen  Can- 
non, the  grandfather  of  the  demandant,  to  wit,  on  the  30th  of  Novem- 

^  1^1  Law  J.  Rep.  (n.  8.)  C.  P.  137. 
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ber,  1796,  was  seized  of  lands  at  Penrith  in  his  demesne  as  of  fee,  and 
being  seized  thereof,  afterwards  and  before  the  Ist  of  January,  1838, 
to  wit,  on  the  day  and  year  last  aforesaid,  made  his  will,  and  thereby 
devised  and  gave  to  Stephen  Cannon,  the  father  of  the  demandant 
and  the  heirs  of  the  body  of  Stephen  Cannon,  the  father,  the  tene- 
ments aforesaid.  That  Stephen  Cannon,  the  grandfather,  afterwards 
died,  seized,  to  wit,  on  the  18th  of  April,  1797,  leaving  Stephen  Can- 
non, the  father,  surviving;  who  thereupon  then,  by  virtue  of  the  said 
gift,  became  and  was  seized  of  the  said  tenements  with  the  appurte- 
nances in  his  demesne  as  of  fee  tail  in  the  time  of  peace  in  the  time 
of  King  George  the  Third,  by  taking  the  esplees  thereof,  to  the  value 
of  lOZ.  That  Stephen  Cannon,  the  father,  afterwards,  before  the  suit 
and  within  twenty  years  next  before  the  commencement  of  the  suit, 
to  wit,  on  the  29th  of  April,  1831,  died,  leaving  his  son  and  heir  of 
his  body,  Stephen  Cannon,  the  demandant,  him  surviving.  Where- 
upon the  right  to  the  SEud  tenements,  with  the  appurtenances,  accord- 
ing to  the  form  of  the  said  gift,  descended  from  the  said  Stephen 
Cannon,  the  father,  to  and  now  remaineth  and  ought  to  remain  in  the 
said  demandant  as  tenant  in  tail  according  to  the  form  of  the  said 
gift,  &c 

Third  plea — That  the  said  Stephen  Cannon  ought  not  to  have  or 
maintain  his  aforesaid  action  because  the  said  W.  B.  Rimington  says, 
that  after  Stephen  Cannon,  the  father,  became  seized  of  the  said  tene- 
ments, as  in  the  count  alleged,  and  twenty  years  and  more  before  the 
commencement  of  the  action,  to  wit,  on  tne  31st  of  January,  1798,  to 
wit,  at  &c.,  the  said  Stephen  Cannon,  the  father,  discontinued  the 
possession  of  the  said  tenement  and  the  receipt  of  the  profits  thereof 
and  of  every  part  thereof;  and  that  from  the  said  time  when  the  said 
Stephen  Cannon,  the  father,  so  as  aforesaid  discontinuefd  the  said 
possession  and  the  receipt  of  the  profits  as  aforesaid  he,  the  said  Ste- 
phen Cannon,  the  father,  in  his  lifetime  was  not,  nor  after  his  death 
was  the  demandant  in  possession  of  the  said  tenements  or  any  part 
thereof,  or  in  receipt  of  the  profits  of  the  said  tenements  or  of  any 
of  them  or  of  any  part  thereof.  Verification ;  and  prayer  of  judg- 
ment, &C. 

Replication  to  the  third  plea. —  That  the  demandant  ought  not  by 
reason  of  any  thing  in  the  said  third  plea  contained,  to  be  barred  or 
precluded  from  having  or  maintaining  his  aforesaid  action  against  the 
said  W.  B.  Rimington,  because  the  said  Stephen  Cannon,  the  father, 
after  he  became,  and  whilst  he  was  so  seized  as  in  the  count  men- 
tioned, and  before  he  had  in  anywise  discontinued  the  possession  of 
the  said  tenements,  or  of  any  of  them,  or  of  any  part  thereof,  as  in 
the  said  third  plea  mentioned,  and  before  he  had  discontinued  the  re- 
ceipt of  the  rents  and  profits,  or  any  part  thereof,  to  wit,  on  the  31st 
of  January,  1798,  at  &c.  enfeoffed  one  W,  D.  Rimington  of  the  said 
several  tenements,  to  have  and  to  hold  the  same,  to  wit,  unto  the  said 
W.  D.  Rimington,  his  heirs  and  assigns  forever ;  and  the  said  W. 
D.  Rimington,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
entered  into  the  several  tenements  with  the  appurtenances,  and  be- 
came and  was  seized  and  possessed  thereof.     That  upon  such  feoff- 
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ment  being  so  made,  and  by  virtue  thereof,  to  wit,  on  &c.,  at  &e.,  the 
estate  tail  of  and  in  the  said  several  tenements  so  devised  and  given 
to  the  said  S.  Cannon,  the  father,  and  the  heirs  of  his  body,  as  in  the 
count  mentioned,  became  and  was  discontinued  and  so  remained 
until  the  death  of  the  said  S.  Cannon,  the  father,  and  until  the  1st  of 
January,  1835,  and  until  the  commencement  of  the  suit;  that  S.  Can- 
non, the  father,  departed  this  life,  within  twenty  years  next  before  the 
issuing  of  the  writ  whereby  the  action  was  commenced,  and  before 
the  31st  of  December,  1833,  to  wit,  on  the  29th  of  April,  1831,  and 
thereupon  the  right  to  the  said  tenements,  according  to  the  form 
of  the  said  gift,  descended  from  S.  Cannon,  the  father,  to  the  de- 
mandant, as  tenant  in  tail,  according  to  the  form  of  the  said  gift, 
to  wit,  as  heir  of  the  body  of  the  said  S.  Cannon,  the  father;  that 
at  the  time  when  the  said  right  so  descended  upon  him'  as  afore- 
said, the  right  of  entry  of  the  demandant  in  respect  of  the  said  tene- 
ments had  been  and  was  taken  away,  to  wit,  by  such  discontinu- 
ance of  the  said  estate  tail,  and  so  remained  and  continued'  taken 
away,  thence  continually  until  and  upon  the  1st  of  June,  1835 ;  that 
on  the  1st  of  June,  1835,  the  demandant  was  entitled  to  bring  and 
maintain,  and  might  on  that  day  have  brought  and  maintained  an 
action  oiformedan  in  the  descender  in  respect  of  the  said  tenements, 
and  for  the  recovery  thereof,  and  the  said  demandant  so  continued 
entitled  until  the  issuing  of  the  writ  whereby  the  action  was  com- 
menced ;  that  S.  Cannon,  the  father,  never  at  any  time  from  the  time 
when  he  so  enfeoffed  W.  D.  Rimington  as  aforesaid  was  seized  or 
possessed  of  or  entitled  to  the  said  tenements,  or  any  part  thereof,  or 
any  estate  or  interest  therein,  and  from  and  after  the  said  time  never 
was  entitled  to  receive,  and  never  received  the  rents  and  profits  there- 
of. Verification.  Prayer  of  judgment  and  seizin,  &c. 
General  demurrer.^ 

Hiigh  Hillj  ( Unthank  with  him,)  in  support  of  the  demurrer.  The 
feofiment  and  discontinuance  alleged  in  the  replication  will  not  de- 
prive the  tenant  of  the  protection  of  the  statute  of  limitations,  3  &  4 
Will.  4,  c.  27.  That  statute  gives  a  title  to  any  person  who  has  had 
undisturbed  possession  of  the  land  for  twenty  years,  as  against  any 
tenant  in  tail  who  was  in  possession,  and  discontinued  more  than 
twenty  years  before  the  conunencement  of  the  action,  and  as  against 
his  heirs  in  tail.  The  demandant  is,  therefore,  barred.  The  question 
turns  upon  the  construction  of  several  sections  of  the  statute.  By 
section  37  it  is  provided,  "  That  where  on  the  31st  of  December, 
1834,  any  person  who  shall  not  have  a  right  of  entry  to  any  land  shall 
be  entitled  to  maintEun  any  such  writ  or  action  as  aforesaid  (including 
formedan  in  the  descender)  in  respect  of  such  land,  such  writ  or  action 
may  be  brought  at  any  time  before  the  1st  of  June,  1835,  in  case  the 
same  might  have  been  brought  if  this  act  had  not  been  made,  not- 

1  In  Doe  d.  Cannon  v.  Rucastle,  8  Com.  B.  Rep.  876 ;  s.  c.  19  Law  J.  Rep.  (n.  8.^ 
C.  P.  100,  it  had  been  decided  that  Stephen  Cannon,  the  father,  took  an  estate  tail^ 
which  having  been  discontinued  by  the  feofiinent,  prevented  the  demandant  from 
recovering  in  ejectment. 
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withstanding  the  period  of  twenty  years  hereinbefore  limited  shall 
have  expired."     This  section  prevents  the  twenty  years,  if  completed, 
at  any  time  between  the  31st  of  December,  1834,  and  the  1st  of  June, 
1835,  from  barring  a  person  entitled  to  his  writ  at  the  former  of  those 
dates.     Then,  by  section  38  it  is  provided,  "  That  when  on  the  said 
1st  of  Jane,  1835,  any  person  whose  right  of  entry  to  any  land  shaU 
have  been  taken  away  by  any  descent,  cast,  discontinuance,  or  war- 
ranty, might  maintain  any  such  writ  or  action  as  aforesaid  in  respect 
of  such  land,  such  writ  or  action  may  be  brought  after  the  said  1st  of 
June,  1835,  but  only  within  the  period  during  which,  by  virtue  of  the 
provisions  of  this  act,  an  entry  might  have  been  made  upon  the  same 
land  by  the  person  bringing  such  writ  or  action  if  his  right  of  entry 
had  not  been  so  taken  away."     In  order  to  ascertain  what  the  period 
referred  to  is,  it  is  necessary  to  turn  to  the  earlier  sections  of  the 
statute.     By  section  2  it  is  enacted,  "  That  after  the  31st  of  Decem- 
ber, 1833,  no  person  shall  make  an  entry  or  bring  an  action  to  recover 
any  land  but  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  to  bring  such  action  shall  have  first 
accrued  to  some  person  through  whom  he  claims,  or  if  such  right 
shall  not  have  accrued  to  any  person  through  whom  he  claims,  then 
within  twenty  years  next  after  the  time  at  which  the  right  to  make 
such  entry,  or  to  bring  such  action,  shall  have  first  accrued  to  the  per- 
son making  or  bringing  the  same."     By   section  1,  "  The  person 
through  whom  another  is  said  to  claim  shall  mean  any  person  by, 
through,  under,  or  by  the  act  of  whom  the  person  so  claiming  became 
entitled  to  the  estate  or  interest  claimed,  as  heir,  issue  in  tail,"  &c-    In 
this  case  the  issue  in  tail  claims  through  the  tenant  in  tail,  whose 
right  accrued  at  the  time  of  the  discontinuance  in  1798,  for  by  sec- 
tion 3  it  is  enacted,  "  That  in  the  construction  of  this  act,  the  right 
to  make  an  entry,  or  bring  an  action  to  recover  any  land,  shall  be 
deemed  to  have  first  accrued  at  such  time  as  hereinafter  mentioned ; 
(that  is  to  say)  when  the  person  claiming  such  land,  or  some  person 
through  whom  he  claims,  shall  in  respect  of  the  estate  or  interest 
claimed  have  been  in  possession  or  in  receipt  of  the  profits  of  such 
land,  and  shall,  while  entitled  thereto,  have  been  dispossessed,  or  have 
discontinued  such  possession   or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  of  such  dispossession  or  dis- 
continuance of  possession,  or  at  the  last  time  at  which  any  such  pro- 
fits were  so  received."    Then  by  section  21  it  is  enacted,  "  That  when 
the  right  of  a  tenant  in  tail  of  any  land  to  make  an  entry  or  to  bring 
an  action  to  recover  the  same  shall  have  been  barred  by  reason  of  the 
same  not  having  been  made  or  brought  within  the  period  hereinbe- 
fore limited  which  shall  be  applicable  to  such  case,  no  such  entry  or 
action  shall  be  made  or  brought  by  any  person  claiming  any  estate 
or  interest  or  right  which  such  tenant  in  tail  might  lawfully  have 
barred."     Here  the  tenant  in  tail  might  have  barred  the  issue  in  tail 
by  a  fine,  with  proclamations  under  32  Hen.  8,  c.  36,  s.  1,  and  the  case 
falls  within  the  express  terms  of  this  section.     Section  22  enacts, 
"  That  when  a  tenant  in  tail  of  any  land  entitled  to  recover  the  same 
shall  have  died  before  the  expiration  of  the  period  hereinbefore  limited, 
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which  shall  be  applicable  in  sach  case,  for  making  an  entry  or  bring- 
ing an  aetion  to  recover  such  land,  no  person  claiming  any  estate, 
interest  or  right  which  such  tenant  in  tail  might  lawfully  have  barred, 
shall  make  an  entry  or  bring  an  action  to  recover  such  land  but  within 
the  period  during  which,  if  such  tenant  in  tail  had  so  long  continued 
to  live,  he  might  have  made  such  entry  or  brought  such  action.'* 
Suppose  the  twenty  years  were  completed  after  the  death  of  the 
tenant  in  tail,  inasmuch  as  the  issue  might  have  been  barred  by  the 
mere  discontinuance  of  the  tenant  in  tail,  the  issue  in  tail  by  section 
22  would  not  have  twenty  years  from  the  death  of  the  tenant  in  tail 
to  bring  his  action ;  but  only  so  much  as  remained  reckoning  from  the 
discontinuance.  He  cannot  be  in  a  better  position  because  the  feoff- 
ment has  created  an  estate  adverse  to  the  estate  taiL  The  feoffment, 
indeed,  only  displaced  the  estate  tail;  but  the  mere  lapse  of  time 
during  which  the  tenant  in  tail  was  out  of  possession,  and  the  volun- 
tary cesser  to  receive  the  profits  during  that  time  have,  by  the  effect 
of  the  statute,  transferred  the  estate  to  another.  Statutes  of  limita- 
tion ought  to  receive  a  beneficial  construction  with  a  view  to  the 
mischief  intended  to  be  remedied,  and  the  object  is  <'  the  quieting  of 
men's  estates  and  avoiding  suits."  Tolsan  v.  KayCj  3  B.  &  B.  217. 
That  was  a  decision  upon  21  Jac.  1,  c.  16.  In  another  case,  Lord 
Tenterden  said  that  all  the  statutes  of  limitation  are  in  pari  mate' 
ridy  and  ought  to  receive  a  like  construction ;  but  this  statute  goes 
even  further  than  former  statutes,  for  it  is  expressly  enacted  by  section 
34  that  at  the  determination  of  the  period  limited  by  the  act,  the  right 
to  the  land  shall  be  <'  extinguished."  Upon  the  whole,  it  is  submitted 
that  the  case  is  within  the  plain  words  of  the  statute,  and  that  the 
action  is  barred.    He  also  cited  Sutton  v.  StonCj  2  Atk.  101. 

WilleSy  {Spinks  with  him,)  for  the  demandant.  The  only  question 
is,  whether  the  3  &  4  Will.  4,  c.  27,  has  taken  away  the  right  of  ac- 
tion which  the  demandant  unquestionably  would  have  had  (as  the 
law  previously  stood)  upon  the  death  of  the  tenant  in  tail  less  thaa 
twenty  years  before  the  action  brought  Watkins  on  Conveyancings 
11th  ed.  382,  n.  But  section  38  expressly  preserves  the  right.  la 
this  case  the  demandant  on  the  1st  of  June,  1835,  being  a  persoa 
whose  right  of  entry  had  been  taken  away  by  a  discontinuance,  might 
have  maintained  this  action ;  and  therefore  the  action  may  be  brought 
after  the  1st  of  June,  1835,  but  within  the  period  during  which,  by  the 
act,  an  entry  might  have  been  made  by  him  if  it  had  not  been  so 
taken  away.  In  order  to  discover  what  is  the  period  within  which  an 
entry  might  have  been  made,  recourse  is  had  to  the  21st  section,, 
which  provides  that  when  the  right  of  a  tenant  in  tail  shall  have  beea 
barred  by  reason  of  the  entry,  &c.  not  having  been  made  within  the 
period  hereinbefore  limited,  no  such  entry,  &c.  shall  be  made  by  any 
person  claiming  any  right  which  such  tenant  in  tail  might  lawfully 
have  barred.  What,  then,  is  the  period  hereinbefore  limited  ?  There 
is  no  time  from  which  it  can  run  in  the  present  case ;  for  by  section  3. 
it  is  the  time  when  the  tenant  for  life  "  shall  while  entitled  (to  the 
possession)  have  discontinued ; "  but  here  the  tenant  for  life  did  not 
VOL.  X.  41 
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discontinue  until  all  his  title  had  been  parted  with  by  the  feoffment. 
The  case,  therefore,  is  not  governed  by  section  21.  If  so,  it  is  thrown 
upon  sections  1  and  2.  Admitting,  for  the  sake  of  argument,  that  by 
section  1  the  issue  in  tail  is  a  person  claiming  through  the  tenant  in 
tail,  then  the  case  falls  expressly  within  the  second  branch  of  section 
2,  and  the  demandant  is  within  the  time  there  limited,  that  is,  within 
twenty  years  next  after  the  time  at  which  his  right  of  action  accrued. 
It  was  decided  in  James  v.  Salter^  3  Bing.  N.  C.  544 ;  s.  c.  6  Law  J. 
Rep.  (n.  s.)  C.  p.  171,  that  the  operation  of  section  2  was  not  limited 
to  the  express  cases  enumerated  in  section  3.  The  construction  now 
contended  for  has  been  already  put  upon  the  statute  in  Jumpson  v. 
Pitcher y  13  Sim.  327,  which  is  approved  of  by  Sugden,  E^y  on 
Real  Property  Statutes,  1852,  p.  87 ;  Ibid.  p.  79 ;  and  in  p.  8o  the 
learned  author  recognizes  the  decision  in  James  v.  Salter  as  good  law, 
and  says  "  it  may  be  argued  that  where  the  new  law  is  silent,  a  pos- 
session in  such  cases  which  would  not  have  been  adverse  before  the 
act  will  not  now  have  that  operation."  But  if  the  case  is  not  govern- 
ed by  section  2,  it  is  because  it  is  provided  for  by  the  fourth  branch  of 
section  3,  which  enacts  that  ^  when  the  estate  or  interest  claimed  shall 
have  been  an  estate  or  interest  in  reversion  or  remainder,  and  no  person 
shall  have  obtained  the  possession  or  receipt  of  the  profits  of  such  land 
in  respect  of  such  estate  or  interest,  then  such  right  shall  be  deemed  to 
have  iirst  accrued  at  the  time  at  which  such  estate  or  interest  became 
an  estate  or  interest  in  possession.  In  either  case  the  demandant  is 
entitled  to  judgment,  and  the  replication  is  good  which  shows  that 
before  the  discontinuance  mentioned  in  the  plea  the  tenant  for  life  had 
executed  the  feoffment,  and  so  ceased  to  be  a  person  entitled  to  the 
receipt  of  the  profits  of  the  land,  and  that,  therefore,  there  was  no  dis- 
continuance by  a  person  entitled  within  the  meaning  of  section  3. 
He  also  cited  Doe  d.  Corby  v.  Branston^  3  Ad.  &  E.  63 ;  s.  c.  4  Law 
J.  Rep.  (n.  s.)  K.  B.  166,  and  Hays  on  Conveyancing,  3d  ed.  581. 

Hugh  Hilly  in  reply,  referred  to  Doe  d.  Daniell  v.  Woodroffe^  10  Mee. 
&  W.  624 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Exch.  147,  and  Machell  v. 
Clarke^  2  L.  Raym.  778.  Cm-,  adv.  vtUL 

February  9.     The  judgment  of  the  court  was  now  delivered  by 

Jervis,  C.  J.  This  case  turns  upon  the  true  construction  of  certain 
sections  of  the  statute  3  &  4  Will.  4,  c.  27.  The  estate  tail  having 
been  discontinued  by  the  feoffment  mentioned  in  the  pleadings  more 
than  twenty  years  before  the  death  of  the  tenant  in  ta!il,  the  question 
is,  whether  the  issue  in  tail  can  have  his  writ  of  form^don  within 
twenty  years  next  after  the  death  of  the  tenant  in  tail,  or  whether  the 
period  of  limitation  is  to  run  against  him  during  the  life  of  the  tenant 
in  tail.  We  are  of  opinion  that  the  former  is  the  true  construction  of 
the  act,  and  that  the  demandant  is  entitled  to  our  judgment.  The 
38th  section  enacts,  "  That  when  on  the  1st  day  of  June,  1835,  any 
person  whose  right  of  entry  to  land  shall  have  been  taken  away  by 
any  discontinuance,  might  maintain  any  writ  in  respect  of  such  laud, 
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such  writ  may  be  brought  after  the  1st  of  June,  1835,  but  only  within 
the  period  during  which,  by  the  provisions  of  this  act,  an  entry  might 
have  been  made  upon  the  same  land  by  the  person  bringing  such  writ 
if  his  right  of  entry  had  not  been  so  taJcen  away."  The  time  within 
which  an  entry  might  have  been  made  if  the  right  of  entry  had  not 
been  taken  away  is  governed  by  previous  sections ;  the  2d,  the  3d,  and 
{he  21st  sections.  It  is  contended  that  the  21st  section  is  applicable 
to  this  case ;  and  no  doubt,  if  the  tenant  in  tail  had  voluntarily  aban- 
doned his  interest  during  his  life,  and  had  remained  out  of  possession 
for  twenty  years,  the  issue  in  tail  would  have  been  barred ;  but  al- 
though there  may  be  an  apparent  hardship  in  the  case,  and  a  difficulty 
in  understanding  why  in  principle  such  a  distinction  should  exist,  we 
are  of  opinion  that  the  2l8t  section  does  not  apply  to  this  case,  and 
that  the  right  of  the  issue  in  tail  to  make  an  entry  or  bring  an  action 
to  recover  the  land,  cannot  be  barred  by  reason  of  the  same  not  hav- 
ing been  made  or  brought,  in  a  case  where  the  tenant  in  tail  has  con- 
veyed away  his  own  right,  and  has  put  it  out  of  his  power  to  make 
an  entry  or  bring  an  action.  The  same  view,  of  the  case  shows  that 
this  case  does  not  come  within  the  first  alternative  of  the  2d  section 
or  the  first  branch  of  the  3d  section.  The  demandant  cannot  say  that 
he  claims  performam  doni,  and  not  through  the  tenant  in  tail ;  for  the 
interpretation  clause  concludes  that  question.  The  issue  in  tail,  there- 
fore, claims  through  the  tenant  in  tail,  but  the  tenant  in  tail  having 
determined  his  right  by  his  own  conveyance,  had  not,  during  his  life, 
a  right  to  make  an  entry  or  bring  an  action  to  recover  the  land,  and, 
therefore,  the  time  should  run  only  from  the  death  of  the  tenant  in 
tail.  It  is  contended;  however,  that  the  first  branch  of  the  3d  section 
comprehends  this  case ;  but  in  our  opinion  this  is  not  so ;  for,  by  exe- 
cuting the  conveyance  the  tenant  in  tail  ceases  to  be  entitled,  and 
cannot,  therefore,  be  said  to  have  discontinued  his  possession  while 
entitled  thereto.  It  is  unnecessary,  after  the  decision  in  James  v. 
Sailer,  to  consider  whether  in  strictness  this  case  falls  within  the 
fourth  branch  of  the  3d  section  or  the  second  alternative  of  the  2d 
section,  for  in  either  case  the  demandant  will  succeed.  The  view 
which  we  have  thus  taken  of  the  statute  was  very  forcibly  presented 
by  Mr.  Willes  in  his  argument,  was  suggested  by  Sir  Edward  Sugden 
in  his  valuable  work,  and  adopted  by  Mr.  Smith  in  his  note  to  Tay^ 
lor  V.  Horde,  2  Smith's  Leading  Cas.  406,  a.  It  is  said,  however, 
that,  whatever  may  be  the  effect  of  an  innocent  conveyance,  a  feoff- 
ment, which  works  a  discontinuance,  admits  of  a  different  considera- 
tion. This,  certainly,  will  not  be  so  hereafter  by  the  operation  of  the 
39th  section,  nor  do  we  think  that  it  is  in  the  present  case.  Before 
the  late  statute  an  innocent  conveyance  by  tenant  in  tail  in  his  life- 
time put  the  issue  in  tail  to  his  entry  upon  the  death  of  the  tenant  in 
tail,  and  a  tortious  conveyance,  which  discontinued  the  estate,  put 
him  to  his  writ  oiformedm;  but  in  both  cases  the  right  first  accrued 
after  the  death  of  the  ancestor.  Since  the  statute,  in  cases  where  the 
real  action  is  allowed,  the  time  is  to  be  calculated,  by  the  38th  sec- 
tion, not  with  reference  to  the  form  of  proceeding,  but  as  if  the  de- 
mandant, instead  of  maintaining  a  real  action,  had  a  right  of  entry, 
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and  the  right  of  entry  had  not  been  taken  away  by  the  disoontina- 
ance.  This,  therefore,  for  the  purpose  of  limitation,  makes  the  feoff- 
ment an  innocent  conveyance.  It  takes  away  the  right  of  entry,  and 
puts  the  demandant  to  his  formedon,  but  the  formedon  is  to  be  brought 
within  the  same  time  as  an  ejectment  would  have  been  maintainable 
if  the  right  of  entry  had  not  been  taken  away.  For  these  reasons  we 
are  of  opinion  that  the  demandant  is  entitied  to  judgment 

Judgment  for  the  demandarU. 


Macdonnell  r.  Evans.^ 

Januarj  21,  1852. 

Evidence  —  Cross-examination — Answer  to  Letter  containing'  Charge 
of  Offence  —  Discrediting  Witness  —  Conviction. 

A  witness  cannot  be  asked  on  cross-examination  whether  he  did  not  write  a  certain  letter  in 
answer  to  another  which  chai^d  him  with  an  offence  without  snch  other  letter  being  first 
produced,  its  non-production  being  unexplained,  even  although  the  object  of  the  cross- 
examination  was  only  to  discredit  ue  witness.  Confirming  The  Queen's  case^  2  B.  &  B. 
286.     Williams,  J.,  duhiiaiUe, 

Per  Cresswell,  J.  If  a  witness  be  asked,  on  cross-examination,  whether  he  has  been  con- 
victed, the  question,  if  objected  to,  ought  to  be  rejected,  unless  the  record  be  produced. 

Assumpsit  on  a  bill  of  exchange  by  an  indorsee  against  the  ac- 
ceptor. 

At  the  trial,  before  Jervis,  C.  J.,  at  the  London  sittings  after  Tri- 
nity term,  1851,  a  witness  for  the  plaintiff,  on  cross-examination  by 
the  defendant's  counsel,  was  asked  whether  he  had  ever  written  a 
certain  letter  to  the  defendant  in  reply  to  one  charging  him  with  forg- 
ery. The  plaintiff's  counsel  objected  to  the  question,  contending 
that  the  letter  containing  the  charge  ought  to  have  first  been  given  in 
evidence.  The  learned  judge  held  that  the  evidence  was  inadmis- 
sible, and  the  plaintiff  had  a  verdict. 

A  rule  nisi  was  subsequently  obtained,  on  behalf  of  the  defendant, 
for  setting  aside  the  verdict,  and  for  a  new  trial. 

ByleSj  Serg.,  and  Cleasby^  showed  cause.  The  point  in  this  case 
comes  precisely  within  the  rule  laid  down  by  Abbott,  C.  J.,  in  The 
Queeris  case^  on  the  evidence  of  Louisa  Demont  The  question  put 
to  the  judges  being,  "  Whether  a  party  would  be  allowed,  in  cross- 
examining  a  witness,  to  represent  in  the  statement  of  a  question,  the 
contents  of  a  letter,"  they  were  of  opinion  that  the  answer  must  be  in 
the  negative. 

[Maule,  J.  The  principle  is,  that  if  you  want  to  know  what  is 
contained  in  a  writing  which  is  producible,  you  must  read  it,  and  can- 
not ask  what  is  in  it.] 

1  21  Law  J.  Rep.  (n.  s.)  C.  P.  141 ;  16  Jur.  108. 
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There  is  no  rule  for  suggesting  that  the  rule  is  confined  to  cases 
of  inquiry  as  to  the  contents  of  a  document  which  might  be  used  in 
evidence  as  to  the  merits  of  the  case,  and  that  it  does  not  apply  to 
questions  on  cross-examination  touching  the  credit  or  competency  of 
a  witness.  In  The  Queen^s  case^  2  B.  &  B.  292,  where  a  witness  had 
been  asked  whether  he  had  not  represented  that  he  had  been  un- 
grateful to  a  generous  mistress,  the  judges  held  that  he  ought  first  to 
have  been  asked  whether  the  representation  had  been  in  writing,  and 
if  it  had  that  it  should  have  been  put  into  his  hand. 

Bramwell  and  Macnamaray  in  support  of  the  rule.  In  consider- 
ing the  question  in  this  case,  evidence  may  be  treated  as  of  three 
kinds :  first,  evidence  which  is  direct  to  the  issue ;  second,  evidence 
to  contradict ;  and  third,  evidence  to  discredit.  With  regard  to  the 
first  two  classes,  no  doubt,  if  a  writing  be  material  it  must  be  pro- 
duced ;  but  there  seems  to  be  a  distinction  as  to  the  third  class. 

[Maule,  J.  What  a  witness  has  said  before  has  nothing  to  do 
with  the  issue,  but  for  the  purpose  of  discrediting  him.] 

It  bears  otherwise  on  the  issue  than  by  discrediting  the  witness. 

[Maule,  J.  Could  you  ask  a  man,  "  Have  you  sent  a  letter 
threatening  to  charge  A  B  with  a  crime  ?"  He  might  answer,  "  You 
have  got  that  letter ; "  and  if  asked,  "  Does  it  contain  the  charge  ?  '* 
he  might  say,  "  You  have  got  it,  see  whether  it  does  or  not ;  read  the 

letter."] 

In  The  Queen^s  case  no  distinction  was  taken  between  a  ques- 
tion put  with  the  view  of  establishing  a  point  at  issue  and  one  put 
merely  with  a  view  of  affecting  the  credit  of  the  witness.  Much 
greater  latitude  is  allowed  as  to  evidence  merely  going  to  credit  In 
criminal  cases  a  witness  may  be  asked  whether  he  has  been  con- 
victed. 

[Cress WELL,  J.  No,  he  may  not  Whenever  such  a  question  has 
been  asked  before  me  and  been  objected  to,  I  have  always  re- 
jected it] 

The  rule  which  applied  to  examinations  on  the  voir  dire  was,  that 
a  witness  may  be  examined  as  to  the  contents  of  any  written  instru- 
ments bearing  upon  the  question  of  his  interest,  and  upon  such  evi- 
dence he  might  be  wholly  excluded  from  giving  evidence  in  the 
cause;  and  d  fortiori  such  evidence  should  be  admitted  for  the  mere 
purpose  of  discrediting  the  witness. 

[Cresswell,  J.  The  reason  of  the  rule  which  prevailed  in  the  case 
of  voir  dire  may  be  that  there  was  an  appeal  to  the  witness's  own 
opinion ;  and  if  he  thought  he  was  interested  by  reason  of  a  docu- 
ment, it  might  have  been  just  as  important  as  if  he  really  was  inte- 
rested.] 

If  the  letter  in  question  had  been  in  court  it  could  not  have  been 
given  in  evidence,  because  it  was  not  relevant  to  the  issue.  It  is 
difficult  to  trace  at  what  time  it  ought  to  have  been  produced.  The 
practice  with  regard  to  depositions  in  criiyinal  cases  ought  not  to 
govern  the  present,  for  depositions  always  relate  to  the  questions  at 
issue ;  they  are  always  in  court,  and  being  the  creatures  of  statute 

41* 
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law  they  differ  altogether  from  private  letters  and  documents.  Phil- 
lips on  Evidence,  8th  ed.  932 ;  2  Russell  on  Crimes,  3d  ed.  927,  931, 
987;  Taylor  on  Evidence,  965,  975;  and  Best  on  Evidence,  346, 
refer  to  the  cases  bearing  on  the  question. 

Jervis,  C.  J.  I  am  of  opinion  that  the  rule  should  be  discharged. 
It  is  unnecessary,  as  it  seems  to  me,  for  the  court  to  lay  down  any 
general  rule  in  this  case,  and  it  is  sufficient  to  dispose  of  the  question 
raised.  But  even  if  it  had  been  necessary  to  lay  down  a  general 
rule,  the  court  would  not  be  influenced  by  any  desire  to  lay  down 
new  rules  at  variance  with  the  existing  rules  of  evidence ;  nor  has  it 
any  right  to  frame  rules  to  meet  particular  cases,  but  is  bound  to 
apply  the  facts  of  each  case  to  the  known  rules  of  law.  The  ques- 
tion at  the  trial  was,  "  Did  you  not  write  that  letter  in  answer  to  a 
letter  charging  you  with  forgery  ?  "  That  question  was  objected  to, 
and  had  it  not  been  been  for  the  deference  I  entertain  to  the  opinion 
of  others  who  have  doubted  on  the  subject,  I  should  have  entertained 
no  doubt  that  the  question  was  inadmissible.  The  rule  of  evidence 
which  governs  this  question  is  applicable,  I  think,  to  all  cases  where 
witnesses  are  sworn  to  give  evidence  on  the  trial  of  an  issue.  That 
rule  is,  that  the  best  evidence  in  the  possession  of  the  parties  must  be 
produced.  What  the  best  evidence  is,  depends  upon  circumstances. 
In  most  cases  the  original  document  is  the  best  evidence ;  but  in 
some  cases,  under  certain  circumstances,  secondary  evidence  may  be 
the  best.  In*  this  case,  however,  no  such  circumstances  exist  For 
aught  that  appears,  the  cross-examining  counsel  had  the  letter  re- 
ferred to  in  his  possession.  The  absence  of  the  letter  was  not  ex- 
plained. No  effort  appears  to  have  been  made  to  obtain  it.  I  think, 
under  the  circumstances,  that  the  best  evidence  of  the  contents  of  this 
letter  was  not  tendered,  and  that  the  question  was  inadmissible. 
Much  of  what  has  been  urged  may  be  good  ground  for  new  legisla- 
tion on  the  subject,  but  it  is  in  direct  conflict  with  those  decisions  by 
which  they  are  bound.  It  has  been  contended,  that  it  is  important 
to  allow  a  witness  to  be  asked  what  is  written,  or  what  he  has  seen 
"written,  because  if  he  denies  it,  it  may  show  that  his  veracity  is  not 
to  be  relied  on.  But  The  Queer! s  case  decides  that  such  a  course  can- 
not be  taken,  and  that  the  document  must  be  read  before  the  ques- 
tion can  be  put.  The  argument  of  the  learned  counsel  is  in  direct 
contravention  of  that  decision ;  but  I  think  that  the  decision  must 
prevail. 

Maulb,  J.  I  also  am  of  opinion  that  this  rule  should  be  dis- 
•charged.  It  appears  that  a  witness  was  called  and  examined ;  then 
the  counsel  who  cross-examined  him  asked  him  this  question,  show- 
ing him  a  letter,  "  Did  you  not  write  this  letter,  in  answer  to  another 
letter  charging  you  with  forgery  ?  "  It  was  objected  that  the  question 
assumed  the  contents  of  a  written  instrument,  and  so  undoubtedly  it 
did.  If  it  had  been  answered,  the  counsel  who  asked  the  question 
<could  have  given  evidence  from  which  it  would  have  been  for  the 
jury  to  infer  that  a  certain  letter  contained  certain  things,  that  letter 
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not  having  been  produced,  and  its  absence  not  being  accounted  for. 
Now,  it  is  a  general  rule  universally  laid  down,  (subject  to  an  excep- 
tion in  the  case  of  examination  on  the  voir  dire^  which  is  an  inquiry 
of  a  special  nature,  and  in  which  the  judge  and  not  the  jury  is  to  de- 
cide as  to  the  state  of  niind  of  the  person  examined,  whether  he  is  or 
is  not  an  interested  person,)  that  if  you  wish  to  give  evidence  of  the 
contents  of  a  written  instrument,  you  must  produce  it  if  you  can. 
And  this  is  a  rule  in  accordance  with  the  common  sense, of  mankind. 
If  a  person  has  a  written  instrument  in  his  possession,  and  is  able  to 
produce  it,  he  ought  to  let  the  jury  see  the  paper  itself  that  they  may 
see  what  are  its  contents ;  otherwise,  not  to  give  evidence  of  them. 
That  is  the  general  rule.  It  is  true  that  if  the  instrument  does  not 
exist,  or  cannot  be  got  at,  then  secondary  evidence  of  it  is  admissible, 
because  no  better  is  to  be  had.  It  is  said  by  one  of  the  earlier  writers 
on  the  subject  that  the  rule  is,  that  no  evidence  shall  be  given,  which 
of  itself  shows  that  there  is  better  evidence  in  existence.'  Thus  in  the 
present  oo^e  when  the  witness  is  asked,  <<  Did  you  not  write  this  let- 
ter in  answer  to  one,  the  contents  of  which  are  so  and  so  ?"  the  ques- 
tion assumes  that  there  is  another  letter  in  existence  which  is  better 
evidence  of  its  contents  than  the  recollection  of  the  witness.  If  the 
contrary  appears,  then  secondary  evidence  may  be  given.  This 
seems  to  me  a  reasonable  mode  of  viewing  the  matter.  In  this  case, 
it  appears  there  was  a  letter,  and  no  evidence  was  given  to  show 
why  it  was  not  forthcoming.  On  this  the  question  turns.  Our  de- 
cision goes  no  further.  If  it  had  been  shown  that  the  letter  was  de- 
stroyed, or  that  the  contents  could  not  be  got  at,  then  very  probably 
(though  I  do  not  decide  that)  evidence  might  have  been  given  of  its 
contents,  without  producing  it;  but  no  such  proof  was  given,  and  my 
strong  belief  is  that  the  letter  was  at  the  moment  in  the  hands  of  the 
cross-examining  counsel.  At  all  events,  there  is  nothing  to  show  that 
it  was  not  forthcoming.  It  has  been  contended  that  if  the  letter  had 
been  in  court,  it  could  not  have  been  given  in  evidence ;  but  I  am  at  a 
loss  to  find  any  law  so  contrary  to  common  sense.  Suppose  a  paper 
is  shown  to  a  witness,  and  he  is  asked,  ^<  Did  you  not  write  this  let- 
ter in  answer  to  questions  put  in  that  paper?"  He  says,  "Yes." 
He  is  then  asked,  "  Did  it  contain  so  and  so  ?"  He  says,  "  You  had 
better  read  it."  Is  he  to  be  told  that  it  cannot  be  read  ?  I  never 
heard  of  any  such  rule,  and  I  cannot  conceive  any  rule  which  should 
call  on  the  judge  and  jury  to  shut  their  eyes  to  what  was  before 
them,  and  take  their  views  of  the  document  from  somebody  else.  I 
think  the  proper  course  was  to  produce  the  letter,  and  to  ask,  "  Did 
you  not  write  that  letter  in  answer  to  this  letter?"  and  then  that  the 
witness  should  have  the  opportunity  of  explanation,  and,  if  it  is  mate- 
rial, that  the  jury  should  see  the  letter.  It  has  been  asked  when  this 
could  be  done.  I  answer,  at  any  time  when  it  is  most  convenient 
With  respect  to  the  argument  as  to  testing  the  memory  of  the  wit- 
ness, even  if  this  be  a  mode  of  testing  his  memory,  it  does  not  follow 
that  we  are  to  supersede  known  rules  because  by  violating  them  the 
memory  of  a  witness  might  sometimes  be  tested.  I  think  the  present 
rule  is  in  accordance  with  good  sense ;  and  I  should  be  surprised  to 
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hear  that  one  of  the  proposed  improvements  in  the  law  was  to  sub- 
stitute for  the  best  evidence  in  a  case  like  the  present  something  of  a 
very  inferior  description. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  With  reference 
to  cases  cited  as  to  evidence  which  is  admissible  on  the  voir  dire^  I 
think  they  differ  essentially  from  the  present  case.  According  to  the 
decisions,  no  doubt  the  law,  with  respect  to  the  evidence  to  be  given 
on  the  voir  dire  before  a  judge,  varies  somewhat  from  the  rules  which 
govern  the  evidence  to  be  given  before  a  jury ;  but  this  is  no  more  a 
reason  for  supposing  that  the  rules  respecting  the  evidence  to  be  given 
before  a  jury  are  wrong,  than  is  the  circumstance  that  the  court  in 
banco  is  in  the  habit  of  receiving  the  testimony  of  deponents  swearing 
upon  affidavit,  to  the  best  of  their  information  and  belief.  In  this  par- 
ticular case,  I  am  decidedly  of  opinion  that  though  it  is  said  the  ob- 
ject was  to  test  the  credit  of  the  witness,  turn  it  as  you  will  you  were 
endeavoring  to  give  evidence  of  the  contents  of  a  written  instrument. 
Then,  the  jury  were  intended  to  rely  on  the  fact  that  some  letter  ex- 
isted containing  a  certain  statement  If  so,  the  general  rule  applies ; 
and  instead  of  assuming  that  such  a  letter  existed  with  such  contents, 
the  existence  of  such  a  letter  ought  to  have  been  proved  to  them  by 
the  best  evidence,  namely,  by  the  letter  itself,  unless  its  absence  were 
accounted  for.  Here  there  was  nothing  to  show  that  the  cross- 
examining  counsel  had  not  the  letter  in  his  possession  at  the  very 
moment.  If  it  were  admitted  that  the  contents  of  a  written  instru- 
ment might  be  repeated  merely  for  the  purpose  of  testing  the  memory 
of  a  witness,  counsel  much  less  skilled  than  the  learned  counsel  who 
have  been  addressing  us  might  get  out  the  contents  of  any  written 
instrument  without  producing  it  The  moment  an  adverse  witness 
came  into  the  box  to  prove  the  existence  of  a  document  he  might  say, 
"  I  doubt  the  fact ;  let  me  test  your  memory ;  if  there  is  such  a  docu- 
ment, repeat  the  contents  of  it."  In  this  way,  and  in  many  others 
that  might  be  suggested,  the  most  mischievous  consequences  might 
result  from  the  introduction  of  such  a  practice. 

Williams,  J.  I  concur  in  the  decision  of  the  rest  of  the  court, 
though  I  have  not  brought  myself  to  this  conclusion  without  some 
difficulty.  I  confess  that  before  this  discussion  arose,  I  thought  that 
the  rules  as  to  primary  evidence  were  to  be  relaxed,  in  some  degree, 
with  respect  to  the  cross-examination  of  a  witness,  as  to  facts  foreign 
in  themselves  to  the  issues  in  the  cause,  for  the  mere  purpose  of  im- 
peaching his  credit  This  was  my  opinion,  in  accordance  with  that 
expressed  in  Phillips  on  Evidence,  and  adopted  in  the  second  volume 
of  Russell  on  Crimes.  For  that  adoption  I  was  myself  to  a  great  ex- 
tent responsible,  as  appears  by  the  preface  to  that  book,  but  I  think  I 
ought  to  mention  that  every  portion  of  my  contribution  to  that  work 
—  a  contribution  made  very  early  in  my  professional  life  —  was  scru- 
pulously and  carefully  revised  by  the  eminent  author  of  it:  than 
whom  I  may  venture  to  say  few  men  had  moilfe  cautious  and  accu- 
rate habits  of  mind,  and  scarcely  any  had  had  more  experience  in  the 
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practice  of  criminal  law.  The  opinion,  however,  thus  entertained 
was  mainly  founded  on  the  existence  of  the  practice  of  cross-examin- 
ing a  witness  (in  order  to  discredit  him)  as  to  his  having  been  con- 
victed of  crimes,  having  become  bankrupt,  having  the  benefit  of  the 
Insolvent  Act,  and  the  like.  I  assumed  that  it  was  a  matter  of  right, 
as  it  unquestionably  has  been  a  matter  of  practice,  to  cross-examine, 
him  as  to  such  facts,  without  giving  the  primary  evidence  of  them  by 
the  production  of  the  record  of  conviction,  or  other  proceedings.  I 
have  certainly  never  known  of  the  production  of  such  evidence  for 
such  a  purpose ;  and  there  is  some  difficulty  in  saying  how  it  could 
be  used  if  it  were  produced.  I  did  not  consider  that  the  existence  of 
such  a  right  to  relax  the  ordinary  rule  of  evidence  was  inconsistent 
with  the  opinion  of  the  judges  in  T7ie  Queen^s  case^  of  the  propriety 
of  which  I  have  never  entertained  any  doubt  at  all ;  because  it  ap- 
pears to  me  that  that  opinion  refers  to  cases  where  the  examination 
is  with  a  view  to  lay  the  foundation  for  showing  by  independent  evi- 
dence that  the  witness  has  made  former  statements  inconsistent  with 
his  present  evidence,  or  relating  to  some  matter  in  issue,  and  not  to 
cases  where  the  examination  goes  merely  to  discredit  the  witness  by 
his  own  admission,  and  where  his  denial  is  conclusive.  But  the 
cogent  observations  of  my  lord  and  my  learned  brothers  have  con- 
vinced me  that,  at  all  events,  I  was  wrong  in  assuming  that  the  prac- 
tice to  which  I  have  adverted  has  been  a  matter  of  right ;  and  conse- 
quently the  main  foundation  of  my  opinion  has  been  much  shaken. 
It  is,  however,  unnecessary  to  resolve  whether  I  ought  wholly  to 
abandon  it,  because,  without  deciding  on  the  general  principle,  I 
agree  with  my  lord,  taking  the  view  which  he  has  presented  of  what 
occurred  at  the  trial,  that  the  particular  question  proposed  to  be  put 
to  the  witness,  having  regard  to  its  form  and  the  object  with  which  it 
was  put,  was,  under  the  circumstances,  objectionable ;  arid  that  my 
lord  was  right  in  refusing  to  allow  it  to  be  put 

Rule  discharged.^ 


Addison  v.  The  Mayor,  Aldermen,  and  Burgesses  of  Preston.^ 

April  20,  21,  1852. 

Municipal  Corporation  —  Judge  and  Assessor — 6  ^  6  Will  4,  c.  76, 
55.  92,  118 — V  Action  of  Debt —  Borough  Fund. 

The  Municipal  Corporations  Act,  5  &  6  Will.  4,  c.  76,  8.  92,  enacts,  "  That  after  the  election 
of  the  treasurer  in  any  borough,  the  rents  and  profits  of  all  hereditaments,  and  the  interest 
of  all  moneys  belonging  to  the  corporation,  shall  be  paid  to  the  treasurer,  and  by  him  car- 
rled  to  the  account  of  the  "  Borough  Fund,*'  which  fund  shall  be  applied  towards  payment 
of  tlie  salary  of  the  mayor,  &.C.,  and  of  the  respective  salaries  of  the  town-clerk  and  trea- 
surer, and  of  every  other  officer  whom  the  council  shall  appoint :  — 

1  See  1  GreenL  Ev.  s.  463,  87,  88 ;  Bel-    Hnger  v.  The  People,  8  Wend.  696  (1832.) 

8  21  Law  J.  Rep.  (n.  s.)  C.  P.  146. 
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Hdd^  that  an  officer  appointed  by  the  council  with  a  salary  cannot  maintain  an  action  of  debt 
against  the  corporation  for  arrears  of  such  salary. 

Debt.  The  declaration  stated  that  the  defendants  were  indebted 
to  the  plaintiff  in  52/.  IO5.  for  one  year's  service  and  attendance  in 
holding  a  court  of  record,  which  by  charter  or  custom  was  and  ought 
to  be  holden  in  and  for  the  borough  of  Preston,  as  the  necessary  offi- 
cer other  than  the  recorder,  (to  wit,  the  judge  and  assessor,)  upon  the 
appointment  of  the  council  of  the  said  borough,  such  appointment 
being  made  according  to  5  &  6  Will.  4,  c.  76,  and  for  the  salary 
therefore  due  and  of  right  payable ;  and  in  52/.  10^.  for  work,  labor, 
attendances,  &c. 

Plea —  Nfinquam  indebitatus. 

Special  case,  (under  3  &  4  Will.  4,  c.  42,  s.  25,)  which  stated,  that 
up  to  the  passing  of  5  &  6  Will.  4,  c.  76,  the  mayor,  recorder,  and 
aldermen  were  by  charter  justices  of  the  peace  for  the  borough,  and 
that  a  separate  court  of  Quarter  Sessions  w*as  held  in  and  for  the 
borough.  The  mayor  was  elected  annually.  The  recorder  was 
elected  by  the  common  council.  There  was  in  the  borough  by  char- 
ter a  court  of  record  for  the  trial  of  civil  actions,  regularly  held,  and 
not  regulated  by  any  local  act.  Of  this  court  the  mayor  and  two  or 
more  aldermen  were,  by  charter,  the  judges.  The  plaintiff  was 
elected  recorder  in  1832,  and  has  continued  to  be  so  called  to  the  pre- 
sent time.  He  was,  when  elected,  a  barrister  of  more  than  five  years' 
standing ;  up  to  and  at  the  time  of  the  said  act  he  acted  as  assessor 
of  the  said  court,  which  was  always  held  before  the  judges  designated 
by  the  charter.  No  formal  appointment  as  assessor  was  made.  On 
the  1st  January,  1836,  the  members  of  the  new  council,  under  5  &  6 
Will  4,  c.  76,  elected  a  mayor,  and  appointed  the  plaintiff  judge  and 
assessor  of  the  said  court  during  his  good  behavior.  The  said  court 
has  been  regularly  held  ever  since,  and  the  plaintiff  has  acted  as 
judge  and  assessor,  and  has  always  been  of  good  behavior.  Nothing 
was  done  respecting  the  plaintiff's  salary  until  the  1st  of  January, 
1838,  when  a  resolution  was  passed  by  the  council,  <'  That  the  salary 
of  the  judge  and  assessor  be  fixed  at  the  yearly  sum  of  50  guineas,  to 
commence  from  the  1st  of  January,  I806,  the  date  of  his  appoint- 
ment." On  the  1st  of  January,  1850,  the  council  passed  a  resolution 
altering  the  salary  of  the  judge  and  assessor  from  50  guineas  to  10 
guineas.  The  plaintiff  refused  to  accept  the  reduced  salary,  and  no 
sum  having  been  paid  for  his  service  for  the  year  ending  the  1st  of 
January,  1851,  brought  the  present  action. 

J.  Henderson  ( 6.  Denman  with  him.)  .  The  principle  upon  which 
the  present  action  depends  is  the  same  which  was  acted  upon  in 
Hopkins  v.  The  Mai/or^  SfC.  of  Swansea^  4  Mee.  &  W.  621 ;  s.  c.  8 
Law  J.  Rep.  (n.  s.)  Exch.  121 ;  affirmed  in  error,  8  Mee.  &  W.  901 ; 
and  is  contained  in  the  dictum  of  Holt,  C.  J.,  there  referred  to,  from 
6  Mod.  27 :  "  Wherever  a  statute  enacts  any  thing  or  prohibits  any 
thing  for  the  advantage  of  any  person,  that  person  shall  have  remedy 
to  recover  the  advantage  given  him,  or  to  have  satisfaction  for  the 
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injury  done  him  contrary  to  law,  by  the  same  statute."  If,  in  the  * 
present  case  it  can  be  shown  that  there  is  a  right  in  the  plaintiff  to 
receive  the  salary  appointed  by  the  resolution  of  the  1st  of  January, 
1838,  and  an  obligation  imposed  upon  the  defendants  of  paying  it,  the 
plaintiff  will  be  entitled  to  the  judgment  of  the  court.  It  will  be 
contended  on  the  other  side  that  the  case  of  Bog'g'  v.  Pearse^  2  L.  M. 
&  P.  21 ;  s.  c.  20  Law  J.  Rep.  (n.  s.)  C.  P.  99 ;  3  Eng.  Rep.  508,  is  in 
point;  but  in  that  case  there  was  no  clause  in  the  act  of  parliament 
under  which  the  defendants  acted  directing  the  moneys  received  by 
them  to  be  applied  in  payment  of  the  plaintiff's  salary ;  the  second 
branch,  therefore,  of  the  proposition  now  relied  upon  was  wanting; 
there  was  no  obligation  imposed  upon  the  defendants  to  pay.  In  the 
present  case,  the  plaintiff  having  been  duly  appointed  at  a  salary,  the 
act  of  parliament  imposes  upon  the  defendants  the  liability  to  pay 
that  salary. 

And,  first,  as  to  the  appointment  of  the  plaintiff  The  case  states 
that  no  formal  appointment  before  5  &  6  Will.  4,  c.  76,  was  made ; 
but  it  is  found  that  he  acted  as  assessor  before  that  time,  and  there- 
fore no  appointment  under  seal  was  necessary.  The  ratification 
of  his  authority  as  assessor  by  the  corporation,  in  allowing  him  to 
act,  amounted  to  ah  appointment.  The  Queen  v.  GrimshaWy  10 
Q.  B.  Rep.  747 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Q.  B.  385. 

[Jervis,  C.  J.  That  case  only  decided  that  so  far  as  regarded  the 
exercise  of  jurisdiction,  the  court  would  not  treat  the  office  as  vacant 
where  a  coroner  had  acted  as  such  for  many  years,  and  been  recog- 
nized as  such  by  the  council.] 

Then,  the  plaintiff  relies  upon  the  5  &  6  Will.  4,  c.  76,  s.  118, 
which  enacts  "  that  in  every  borough  in  which  by  charter  or  custom 
there  is  or  ought  to  be  holden  a  court  of  record  for  the  trial  of  civil 
actions,  not  regulated  by  the  provisions  of  any  local  act  of  parlia- 
ment," (which  is  the  case  here,)  "  or  in  which  at  the  time  of  the  pass- 
ing of  this  act  a  barrister  of  five  years'  standing  shall  not  act  as  judge 
or  assessor,"  (which  was  not  the  case  here,)  "the  recorder,"  (that  is, 
the  new  recorder  under  the  act,)  "or  in  the  absence  of  the  recorder, 
or  in  case  there  shall  not  be  a  recorder,  such  officer  of  the  borough  as 
by  the  charter  constituting  such  court,  or  by  custom,  shall  be  the 
judge,"  (in  this  case  the  mayor  and  aldermen,)  "  shall  continue  to  be 
and  act  as  such  judge,  and  the  council  of  such  borough  in  every  case, 
whether  such  court  be  regulated  by  the  provisions  of  a  local  act  of 
parliament,  or  otherwise,  shall  have  power  for  that  purpose  to  ap- 
point the  necessary  officer  other  than  the  recorder,"  (that  is,  the  new 
recorder,)  "  before  whom  such  court  is  to  be  holden ;  and  every  such 
judge  or  assessor,  other  than  the  mayor,  shall  hold  his  office  during 
good  behavior."  No  doubt  this  section  is  difficult  to  construe,  but 
reading  it  as  suggested  an  intelligible  meaning  may  be  given,  and 
there  being  no  new  recorder  appointed  in  Preston  under  the  5  &  6 
Will.  4,  c.  76,  it  became  the  duty  of  the  council  to  appoint  the  "  ne- 
cessary officer."  This  they  did  by  the  appointment  of  the  1st  of 
January,  1836,  by  which  the  plaintiff  became  judge  or  assessor  dur- 
ing good  behavior.     They  also  appointed  him  a  salary  as  from  that 


492  COURT   OF  COMMON  PLEAS,  1852. 


Addison  v.  The  Mayor,  &c.  of  Preston. 


date,  which  they  had  power  to  do  by  sect.  58.  Then,  by  sect  92,  the 
duties  of  the  treasurer  are  defined.  That  section  provides  that  the 
rents  and  profits  of  all  hereditaments,  and  the  proceeds  of  all  moneys, 
&c.  belonging  to  the  corporation,  or  to  any  member  or  officer  thereof 
in  his  corporate  capacity,  and  every  fine  and  penalty  for  any  offence 
against  the  act  shsJl  be  paid  to  the  treasurer  and  carried  by  him  to 
the  account  of  the  "  borough  fund,"  which  fund  is  to  be  applied  to- 
wards the  payment  of  the  salary  of  the  mayor,  &c.,  "  and  of  the  re- 
spective salaries  of  the  town-clerk  and  treasurer,  and  of  every  other 
officer  whom  the  council  shall  appoint."  There  is,  therefore,  a  clear 
recognition  by  the  statute  of  the  duty  of  the  corporation  to  pay,  and 
the  right  of  the  plaintiff  to  receive  the  ai^ount  of  his  salary. 

[Jervis,  C.  J.     Out  of  a  particular  fund.] 

That  is  no  objection  to  the  right  of  the  plaintiff  to*  maintain  this 
action  ;  if  it  were  it  would  have  applied  equally  to  the  case  of  Hop* 
kins  V.  The  Mayor y  SfC,  of  Swansea. 

[Williams,  J.  In  that  case  there  was  an  averment  that  they  had 
received  sufficient  funds  to  pay  the  sum  demanded.] 

In  that  case  it  was  necessary  so  to  aver,  because  the  money  was 
only  to  be  so  applied  when  there  was  a  surplus.  It  cannot  be  con- 
tended that  the  corporation  is  not  liable  because  the  treasurer's  is  the 
hand  appointed  by  the  act  to  pay  the  salary  due.  The  salary,  then, 
having  been  properly  fixed,  the  question  arises  whether  the  corpora- 
tion had  power  to  alter  it.     It  is  contended  that  they  had  none. 

[Jervis,  C.  J.  A  somewhat  similar  question  arose  in  the  Trea- 
sury, with  regard  to  the  salaries  allowed  to  the  county  constabulary ; 
whether,  where  an  officer  had  been  once  appointed  during  good  beha- 
vior with  a  salary,  that  salary  could  be  altered.  It  was  considered 
very  doubtful.] 

If  it  were  a  niere  case  of  master  and  servant,  the  master  could  not 
by  his  own  act  diminish  the  servant's  salary ;  and  it  would  be  con- 
trary to  principle  to  make  the  salary  of  a  judicial  officer,  once  fixed, 
to  depend  for  its  continuance  upon  the  mere  will  of  the  corporation. 

Bylesy  Serg.<i  (Segar  with  him,)  for  the  defendants.  First,  an 
action  of  debt  is  not  the  proper  mode  of  trying  whether  the  plaintiff 
is  entitled  to  the  salary  in  question.  In  order  to  found  an  action  of 
debt  against  the  corporation,  there  must  either  be  an  actual  contract, 
or  a  statutable  liability  in  the  corporation,  qud  corporation,  to  pay. 
Here,  there  is  no  contract  [this  was  admitted  by  the  plaintiff's  coun- 
sel.] Then,  in  order  to  make  the  corporation  liable  to  pay,  the  sta- 
tute must  give  a  remedy  against  it  in  its  corporate  capacity,  a  remedy 
in  personam,  and  not  in  rem^  against  a  particular  fund.  By  sect  95, 
it  appears  that  the  right  of  the  plaintiff  is  to  be  paid  out  of  the  bo- 
rough fund.  This  is  a  very  diflferent  right  to  that  which  the  plaintiff 
claims,  by  which  he  would  be  enabled  to  have  an  elegit  against  the 
property  of  the  corporation.  In  the  present  case  it  does  not  even  ap- 
,  pear  that  there  is  any  borough  fund,  and  by  sect.  92  the  corporation 
might  have  to  make  a  rate  to  enable  them  to  raise  one.  How,  then, 
can  the  plaintifl'  make  out  his  right  by  the  statute  to  have  a  salary 
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payable  out  of  the  corporation  property  at  all  events  ?  In  Jones  v. 
The  Maf/orj  Sfc,  of  Carmarthen^  8  Mee.  &  W.  605 ;  s.  c.  10  Law 
J.  Rep.  (n.  s.)  Exch.  401,  it  was  held  that  the  town-clerk  of  a 
borough  had  no  right  to  an  action  of  debt  against  the  corporation  for 
fees  for  duties  performed  under  this  very  act,  his  right  being  only  to 
payment  out  of  the  borough  fund.  That  case  is  expressly  in  point. 
The  case  of  Bogg  v.  Pearse  shows  the  mode  in  which  the  plaintiff,  if 
he  has  any  claim,  ought  to  have  proceeded  to  enforce  it  In  Hop- 
kins  V.  The  Mayor^  SfC.  of  Swansea  the  corporation  had  the  money  in 
their  hands,  and  were  bomid  by  the  act  to  pay  it  over.  He  also  con- 
tended that  the  corporation  had  a  right  to  dimiaish  the  plaintiff's  sa- 
lary as  they  had  done  on  the  1st  of  January,  18d0 ;  and  that  the  ap- 
pointment of  tlie  plaintiff  on  the  Ist  of  January,  1836,  was  void,  citing 
6  &  7  Will.  4,  c.  105,  8.  9. 

J.  Henderson^  in  reply.  A  statutory  duty  to  pay  the  salary  has 
been  shown,  and  if  so.  Com.  Dig.  A.  9,  and  Hopkins  v.  The  Mayor^  SfC. 
of  Swansea  are  in  point.  Bogg  v.  Pearse  has  been  distinguished. 
It  does  not  matter  that  the  treasurer  is  pointed  out  by  the  statute  as 
the  officer  who  is  to  administer  the  funds  of  the  corporation ;  it  is  not 
the  less  the  duty  of  the  corporation  to  pay.  The  ground  upon  which 
Jones  V.  The  Mayor^  Sfc.  of  CarmaHhen  was  decided  was,  that  the 
services  which  were  performed  were  not  the  subject  of  remuneration 
at  all.  The  expression  of  Lord  Abinger  in  that  case  with  regard  to  the 
payments  being,  if  at  all,  to  b<5  made  out  of  a  particular  fund  was  a 
mere  obiter  dictum.  The  direction  of  the  act  to  pay  out  of  the  borough 
fund  cannot  narrow  the  duty  of  the  corporation  to  pay.  He  also  re- 
ferred to  Tils(m  V.  Tlie  Warwick  Gas  Company^  4  B.  &  C.  962 ;  s.  c. 
4  Law  J.  Rep.  K.  B.  63,  and  to  Garden  v.  The  General  Cemetery  Com- 
pany, 5  Bing.  N.  C.  253 ;  s.  c.  8  Law.  J.  Rep.  (n.  s.)  C.  P.  163.  He 
then  proceeded  to  argue  that  the  corporation  had  no  right  to  diminish 
the  salary  once  fixed,  but  was  stopped  by  the  court 

Jervis,  C.  J.  I  am  of  opinion  in  this  case  that  the  defendants  aie- 
entitled  to  the  judgment  of  the  court.  From  the  view  which  I  take 
of  the  first  point,  it  is  unnecessary  further  to  hear  counsel  or  to  enter 
into  any  consideration  of  the  second  or  third  points,  which  are  in- 
volved in  considerable  obscurity,  by  reason  of  the  wording  of  the  sec- 
tion of  the  act  of  parliament  on  which  these  questions  arise.  There 
seems  to  be  no  difference  of  opinion  in  the  arguments  of  the  learned 
counsel  as  to  the  principles  on  which  the  first  point  must  be  deter- 
mined. It  is  admitted  that  this  action,  which  is  an  action  of  debt, 
cannot  be  supported  by  reason  of  any  contract  existing,  expressly  or 
by  implication,  between  the  parties.  But  it  is  said  on  the  one  hand, 
and  admitted  on  the  other,  an  action  will  lie  if  the  rule  of  law  which 
is  laid  down  is  applicable  to  the  case,  that  in  order  to  maintain  an 
action  there  must  be  a  legal  right  to  receive  on  the  one  hand,  and  a 
legal  liabilitv  in  the  corporation  personally  so  described  on  the  other 
to  pay ;  and  if  those  two,  right  and  liability,  coexist  in  the  case,  it  ia 
contended  on  the  one  hand  and  not  disputed  on  the  other  that  an 
VOL.  X.  42 
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Pleas  —  Never  indebted,  and  a  set-ofT  for  money  had  and  received, 
and  upon  an  account  stated.     Issue  thereon. 

The  action  was  tried  before  Jervis,  C.  J.,  at  {he  Sittings  for  London 
after  last  Hilary  term  and  was  brought  by  the  plaintiffs  to  recover  the 
balance  of  their  account  as  brokers  of  the  ship  Elizabeth  Hastings, 
of  which  the  defendant  was  a  part-owner,  and  Thomas  Gault  was 
captain  and  managing  owner.  In  1848  the  plaintiffs  effected  a  char- 
ter-party for  and  with  Gault  for  the  ship  from  London  to  Buenos 
Ayres  and  back,  and  they  paid  the  insurances,  the  disbursements,  and 
the  cash  required  outv^id  and  homeward,  in  the  usual  manner.  The 
ship  made  the  voyage,  and  on  her  return  to  London  in  July,  1849, 
the  plaintiffs  submitted  their  account  to  Gault,  which  showed  a  ba- 
lance for  freight,  &c,  received  by  the  plaintiffs,  due  to  the  owners,  of 
268/.  55.  llrf.,  which  Gault  allowed  to  be  correct,  and  they  offered  him 
a  check  for  that  amotmt.  For  his  own  convenience  he  then  declined 
to  receive  it ;  but  on  the  same  day,  wishing  to  remit  250/.  to  one 
Hastings  at  New  Brunswick,  he  went  with  the  plaintiff  Anderson  to 
the  London  branch  of  the  Bank  of  British  North  America,  and  opened 
a  credit  there.  The  bank  at  New  Brunswick  was  advised  of  the 
credit,  and  they  paid  Hastings  250/.,  he  giving  them  a  bill  for  that 
amount,  drawn  in  their  favor  upon  the  plaintiffs  in  London,  and  dated 
the  15th  of  August  The  bank  transmitted  the  bill  to  their  branch  in 
London,  who  presented  it  to  the  plaintiffs,  and  they,  on  the  4th  of 
September,  accepted  it,  and  paid  it  on  the  6th  of  November,  when  it 
became  due. 

After  the  ship  returned  from  her  first  voyage  in  July,  1849,  the 
plaintiffs  effected  a  second  charter-party  for  her  to  Jamaica,  and  paid 
the  disbursements,  advances,  and  insurances,  as  before.  Their  ac- 
count, after  including  this  transaction,  showed  a  balance  due  to  them 
from  the  owners  of  l63/.  IO5.  3e/.,  which  was  the  sum  sought  to  be 
recovered  in  the  action,  and  the  question  ultimately  in  dispute  was, 
whether  the  plaintiffs  were  entitled  to  debit  the  owners  in  this  account 
with  the  250/.  which  they  had  paid  on  Hastings's  bill.  Grault  had 
died  on  the  voyage  home  from  Jamaica,  and  the  other  co-owners  re- 
sided at  New  Brunswick  ;  the  defendant  having  come  over  to  Eng- 
land was  held  to  bail  and  sued. 

The  plaintiffs  had  a  verdict  for  the  full  amount,  and  leave  was  re- 
served to  the  defendant  to  move  to  enter  the  verdict  for  him. 

April  16.  Hugh  Bill  obtained  a  rule  nisi  accordingly.  Against 
which 

Lush  now  showed  cause.  The  payment  of  this  250/.  was  a  good 
payment  to  the  captain  and  binding  on  his  co-owners.  The  captain 
was  offered  a  check,  which  was  equivalent  to  an  offer  of  cash ;  for 
his  own  convenience  he  refused  it,  preferring  to  be  paid  in  some  other 
way,  and  the  plaintiffs  paid  the  money  in  the  way  in  which  he  pre- 
ferred. The  case  comes  within  the  authority  of  Strong  v.  Hart^  6  B. 
&  C.  160,  s.  c.  5  Law  J.  Rep.  K.  B.  82,  and  marsh  v.  Pedder^  4  Campb. 
257,  cited  in  Abbott  on  Shipping,  8th  edit.  419 ;  where  the  general 
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principle  established  is  stated  to  be  "that  if  a  creditor,  entitled  to  im- 
mediate payment,  voluntarily  and  for  his  own  convenience,  takes  a 
bill  of  exchange  on  a  third  person  for  his  debt,  he  must  abide  the 
hazard  of  such  security."  There  is  no  question  of  hazard  here,  for 
the  money  was  actually  paid  to  Hastings,  according  to  the  captain's 
directions,  on  the  15th  of  August,  by  the  plaintiffs'  agents,  the  bank 
at  New  Brunswick.  The  captain  was  also  managing  owner,  and  the 
person  to  whom  the  freight  was  made  payable  by  the  charter-party. 
How  then  can  it  be  contended  that  this  was  not  a  good  payment  to 
him,  and  binding  upon  his  co-owners  ? 

Hugh  Hilly  in  support  of  the  rule.  The  captain's  authority  was 
only  to  receive  cash,  and  not  to  order  it  to  be  dealt  with  in  any  other 
way.  He  had  no  power  to  bind  his  co-owners  by  a  direction  that  it 
should  be  paid  to  a  third  party  for  his  own  accommodation  and  to 
their  prejudice. 

[JsRvis,  C.  J.  Is  there  any  distinction  between  his  authority  to 
receive  payment  direct  from  several  consignors  or  consignees,  and  his 
authority  to  receive  freights  due  from  several  in  one  lump  from  a 
broker  ?] 

The  defendant  does  not  contend  that  there  is ;  but  in  the  cases 
cited,  where  the  master  has  taken  bills  instead  of  cash  from  consignees 
in  payment  of  freight,  he  has  been  the  sole  plaintiff  on  the  record,  and 
the  courts  may  have  properly  held  that  he  was  bound  by  his  own  bar- 
gain- But  it  is  going  a  step  further  to  hold  that  he  can  so  bind  others. 
In  Story  on  Agency,  s.  431,  the  cases  of  Strong  v.  Bart  and  Marsh  v. 
Pedder  are  cited  as  authorities  in  relation  to  payments  made  by 
agents,  not  to  agents  for  their  principals.  In  se^ion  430,  which  treats 
of  payments  to  agents,  it  is  laid  down  that  "if  tbe  transaction  is  on 
behalf  of  a  known  principal,  no  subsequent  payment  but  such  as  is 
strictly  authorized  by  the  usual  course  of  business,  or  by  the  particular 
usage  of  trade,  or  by  the  express  or  impli^  authority  of  the  principal, 
will  bind  him."  This  mode  of  payment  according  to  the  evidence 
was  entirely  unknown  to  the  trade. 

[Cresswell,  J.  It  comes  to  ^"is:  payment  by  the  bill  is  good 
when  taken  by  the  party  entitJ^  to  receive  payment,  and  who  has 
had  the  option  of  taking  cask  or  a  bill.  In  this  case  the  captain  was 
the  party  entitled  to  receive  payment.] 

From  Story  on  Agency,  p.  32,  citing  "  Bell's  Commentaries,"  (vol. 
I.  p.  411,)  it  wouki  seem  that  the  master  has  no  power  to  take  bills 
for  freight  without  some  stipulation  in  the  charter-party  or  some 
special  authority. 

Jervis,  C.  J.  The  question  in  this  case  is  one  of  importance,  and 
depends  upon  whether  the  master,  whose  owners  were  entitled  to  a 
balance  on  their  account  with  the  plaintiffs,  the  ship-brokers,  had 
authority  to  receive  this  250/.  in  the  mode  adopted.  The  circum- 
stances were,  that  the  account  being  made  out  between  the  plaintiffs 
and  the  master,  the  plaintiffs  offered  to  pay  the  balance  to  the  master 
by  a  check.     This,  for  his  own  convenience,  he  declined,  but  he 

42  • 
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went  the  same  day  with  one  of  the  plaintiffs  and  opened  a  credit  at 
the  Bank  of  British  North  America.  It  seems  to  be  established  by 
the  cases  of  Marsh  v.  Pedder  and  Strong  v.  Hart^  that  in  the  case  of 
freight,  if  the  consignor  or  consignee  give  a  bill,  that  is  good  payment 
if  the  master  has  declined  to  receive  cash.  Mr.  Hill  admits  that  there 
is  no  distinction  between  the  case  of  payment  of  freight  direct  from 
the  consignor  or  consignee,  and  payment  through  a  broker.  There- 
fore we  may  take  it  as  established  by  the  authorities,  that  if  the  broker 
offers  to  pay  for  freight  in  cash,  and  there  seems  no  distinction  in 
principle  whether  the  broker  offers  to  pay  in  cash  or  by  a  check, — 
and  the  master  takes  a  bill  in  preference,  the  payment  is  good.  Here 
the  transaction  amounted  to  a  circuitous  payment  by  bill.  But^ 
again,  in  what  respect  did  it  differ  from  a  common  payment?  No 
doubt  if  the  plaintiff  had  paid  cash,  and  the  captain  had  then  said, 
"  Come  with  me,  and  get  me  a  letter  of  credit,"  that  would  have  been 
a  good  payment  But  here  the  plaintiff  says,  "  I  will  pay  you  by  a 
check,"  and  the  captain  says,  "  No,  get  me  a  letter  of  credit"  That 
is  the  same  in  principle  as  if  he  had  actually  paid  the  money.  Under 
these  circumstances,  I  think  that  there  was  a  good  payment  of  2501^ 
and  that  this  rule  must  be  discharged. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  The  plaintifis 
have  entered  in  their  accounts  250i.  to  their  own  credit,  treating  it  as 
if  it  had  been  payment  of  a  bill  which  they  had  accepted  and  paid 
for  the  captain.  It  appears  that  the  plaintiffs  having  received  money 
for  the  shippage  of  goods  on  account  of  the  captain  and  his  co-own- 
ers, offered  to  discharge  that  account  by  a  check.  The  captain  re- 
fused to  receive  it,  but  requested  that  the  money  might  be  paid  in  a 
particular  way,  which  was  afterwards  adopted.  On  the  authority  of 
Strong  y.Hart^  I  think  that  was  equivalent  to  a  payment  in  cash  to 
the  captain,  and  that  hib  oo-owners  are  bound  by  it 

Williams,  J.  I  am  of  the  &Mjie  opinion.  I  think,  in  accordance 
with  authority  and  upon  princip^  that  this  was  a  good  payment 
The  transaction  with  regard  to  the^t  was  substantially  the  same 
as  if  Anderson  had  actually  paid  QauK  in  cash,  and  Gault  had  placed 
it  again  in  Anderson's  hands  to  transmit  %  for  him  to  New  Brunswick. 

Talfoubd,  J.,  concurred. 

Rule  discharged. 
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Heap  v.  Barton  &  Another.^ 

April  30,  1852. 

Landlord  and  Tenant  —  Fixtures  —  Contract,  Construction  of. 

The  defendants,  tenants  from  year  to  year  to  the  plaintiff,  having  disclaimed  his  title,  tho 
plaintiff  demanded  possession,  and  brought  ejectment  on  the  8th  of  Febraanr,  and  on 
the  19th  entered  into  the  following  agreement  with  them:  —  "In  consideration  of 
Messrs.  J.  &  G.  B.  not  appearing  to  this  action,  I  hereby  undertake  not  to  issue  a 
writ  of  possession  until  after  the  25th  day  of  March  next"  The  defendants,  accord- 
ingly,  suffered  judgment  to  go  by  default,  and  remained  in  possession :  — 

Held,  that  the  agreement  precluded  them  from  remoTing  their  fixtures  in  the  interval 
between  the  19th  and  the  25th,  for  that  the  meaning  of  it  was,  that  Uie  defendants 
should  deliver  up  the  premises  in  the  same  state  as  mey  were  in^  on  the  19th. 

[Htxherbert  v.  ShaWy  1  H.  Black.  258,  affirmed.    Eds.] 

Trespass  for  breaking  and  entering  the  plaintiff's  yard,  and  carry- 
ing away  gates,  doors,  harness-rooms,  horse-boxes,  partitions,  racks, 
mangers,  boskins,  chimneys  and  flags. 

Third  plea  that  they  were  not  the  gates,  &c.  of  the  plaintifi*  in 
manner  and  form.     Issue  thereon. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  Spring  Assizes 
at  Liverpool,  when  it  appeared  that  the  plaintiff  was  heir  at  law  to 
one  W.  Heap,  to  whom  the  premises  in  question  had  been  mortgaged  in 
1831.  The  mortgagor  had  been  allowed  to  remain  in  possession,  and 
had  let  them  to  the  defendants  in  1842,  at  a  yearly  rent  of  30Z.  The 
plaintiff,  in  1845,  gave  notice  to  the  defendants  of  the  mortgage  and 
to  pay  rent  to  him,  and  they  thereupon,  as  was  admitted  at  the  trial, 
became  his  tenants  from  year  to  year  at  a  rent  of  30/.  In  1851  the 
defendants  disclaimed  holding  under  the  plaintiff,  and  on  the  4th  of 
February  he  demanded  possession,  and  served  them  with  a  declaration 
in  ejectment  on  the  8th.  On  the  19th  of  February  the  following 
agreement  was  entered  into  with  the  defendants,  and  signed,  on  be- 
half of  the  plaintiff,  by  his  attorney :  "  In  consideration  of  Messrs. 
John  and  Gteorge  Barton  not  appearing  to  this  action,  I  hereby  under- 
take not  to  issue  a  writ  of  possession  until  after  the  2dth  day  of  March 
next"  The  defendants,  accordingly,  suffered  judgment  to  go  by  de- 
fault, and  remained  in  possession  until  the  24th  of  March,  when  they 
quitted  the  premises,  having  in  the  interval  between  the  19th  and 
24th  removed  the  articles  mentioned  in  the  declaration,  which,  it  was 
admitted  at  the  trial,  were  tenant's  fixtures,  and  had  been  affixed  by 
the  defendants  during  the  term.  The  verdict  was  entered  for  the 
plaintiff  on  the  third  issue,  leave  being  reserved  to  the  defendants  to 
move  to  enter  it  for  them. 

Enowles  having  obtained  a  rule  nisi  accordingly, 

Atkerton  and  J.  Brown  now  showed  cause.     The  defendants,  after 

1  21  Law  J.  Rep.  (n.  s.)  C.  P.  158. 
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they  had  disclaimed  and  the  plaintiff  had  demanded  possession,  ceased 
to  be  tenants,  and  the  fixtures  being  at  that  time  annexed,  became 
part  of  the  freehold,  and  the  proper^  of  the  plaintiff.  Between  the 
5th  of  February  and  the  19th  the  defendants  were  trespassers,  and 
they  had  no  continuing  possession,  such  as  might  have  given  them  a 
right  to  remove  their  fixtures.  Then,  the  effect  of  the  agreement  was, 
not  to  alter  this  relation  of  the  parties  between  the  19th  and  25th,  but 
only  to  protect  the  defendants  during  that  interval  from  being  treated 
as  trespassers,  and  to  save  costs.  It  is  analogous  to  a  stay  of  pro- 
ceedings under  a  judge's  order.  It  does  not  contemplate  the  payment 
of  rent,  and  creates  no  new  tenancy ;  and  even  if  it  did,  the  defend- 
ants would  have  had  no  right  to  remove  the  fixtures,  for  they  had 
already  become  part  of  the  freehold,  and  would  have  been  included 
in  any  demise  subsequent  to  the  disclaimer. 

[Williams,  J.  The  meaning  seems  to  have  been  that  the  evil  day 
was  to  be  postponed,  but  that  when  it  came  it  was  to  come  with  all 
its  consequences.] 

Yes.  FUzherbert  v.  Shaw^  1  H.  Black.  258,  is  expressly  in  point 
The  court  there  held  that  where  the  landlord  had  brought  ejectment 
against  the  tenant  from  year  to  year,  and  the  parties  entered  into  a 
subsequent  agreement  that  judgment  should  be  signed  for  the  plain- 
tiff, with  a  stay  of  execution  till  a  given  period,  the  tenant  could  not 
in  the  interval  remove  his  fixtures. 

Knowles  and  Cowlings  contra.  The  tenants'  right  to  remove  these 
fixtures  did  not  determine  till  the  25th  of  March,  up  to  which  day  the 
tenants  were,  with  the  consent  of  the  landlord,  to  remain  in  possession 
of  the  premises,  and  the  court  will  not  construe  this  agreement  so  as 
to  deprive  the  defendants  of  all  benefit  from  it  In  the  report  of 
FUzherbert  v.  Shaw  the  whole  agreement  is  not  set  out ;  there  might 
have  been  other  stipulations  in  it,  from  which  the  court  might  have 
inferred  that  the  intention  of  the  parties  was  to  enter  into  a  new  con- 
tract, and  in  all  probability  it  was  not  made  until  the  assizes,  and 
when  the  cause  was  ripe  for  trial.  In  the  present  case  the  agree-* 
ment  was  signed  before  even  the  time  for  the  defendants  appearing 
to  the  action  had  arrived,  and  there  are  no  circumstances  which  show 
any  intention  of  entering  into  a  new  contract  On  the  contrary,  the 
reasonable  object  seems  to  have  been  to  leave  the  rights  of  the  psurties 
in  statu  quo  before  the  disputes  commenced  between  them.  The  laud- 
lord's  title  was  to  be  no  longer  disputed,  and  in  consideration  of  that 
the  tenants  were  not  to  be  deprived  of  their  privileges  until  a  certain 
period.  It  is  as  if  the  landlord  had  said,  ^  If  you  wiU  not  put  me  to 
the  further  trouble  and  expense  of  establishing  my  rights,  but  admit 
them  by  not  appearing  to  the  action,  you  shall  continue  my  tenants 
until  the  25th,  when  you  must  give  up  the  possession."  * 

^  The  main  point  argued  in  this  ease  was,  under  what  circumstances  a  tenant  who 
remained  in  possession  of  premises  after  the  expiration  of  his  term,  retained  his  ri^t 
of  removing  his  fixtures ;  but  as  the  court  expressly  refrained  from  giving  any  decision 
upon  that  point,  counsel's  arguments  on  it  are  omitted 
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Jervis,  C.  J.  I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  general  question  which  has  been  discussed  is  one  of 
great  interest  and  some  difficulty.  In  modern  times  three  views  seem 
to  have  been  taken  of  it  The  first  is,  that  the  fixtures  go  to  the  land- 
lord at  the  expiration  of  the  term,  unless  removed  by  the  tenant 
during  the  term ;  the  second  is,  that  the  tenant  may  remove  them 
after  the  expiration  of  the  term,  if  he  remains  in  possession,  Penton 
V.  Robarij  2  East,  88 ;  and  the  third  is,  that  the  tenant  cannot  remove 
them  after  the  term,  unless  he  continues  to  hold  the  premises  under  a 
right  still  to  consider  himself  as  tenant  In  the  present  case  it  is  un- 
necessary to  say  what  view  this  court  adopts,  for  we  think  that  the 
form  of  the  agreement  here  precluded  the  defendants  from  removing 
these  fixtures.  The  fair  meaning  of  it  is,  that  the  premises  should  be 
given  up,  on  the  25th  of  March,  in  the  condition  they  were  in  when 
the  agreement  was  made.  If  the  tenants  did  not  intend  to  give  them 
up  in  that  condition,  but  to  remove  the  fixtures,  they  should  have  said 
so.  I  am  glad  to  find  that  the  same  view  was  taken  by  this  court  of 
a  similar  agreement  in  the  case  of  Fiizherbert  v.  Skaw»  The  con- 
struction put  upon  it  there  was,  that  the  tenant  thereby  agreed  to  de- 
liver up  the  premises  in  the  same  situation  as  they  were  in  when  the 
agreement  was  made.  On  these  short  grounds,  therefore,  the  rule 
will  be  discharged. 

CuEsswELL,  J.  I  am  of  the  same  opinion ;  and  as  we  are  not 
called  upon  to  decide  the  general  question,  I  think  it  better  not  to 
entangle  the  case  by  saying  any  thing  which  might  hereafter  be  cited 
as  a  dictum. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  I  think  it  is 
impossible  to  give  to  the  agreement  in  this  case  any  other  meaning 
than  that  given  to  a  similar  one  in  Fiizherbert  v.  Shaw.  After  the 
defendants  had  consented  to  be  treated  as  trespassers  they  could  not 
claim  to  be  considered  as  tenants. 

Talfourd,  J.  I  am  of  the  same  opinion;  and  I  should  have 
thought  that  the  construction  put  by  my  learned  brothers  upon  this 
agreement  was  right,  without  the  authority  of  Fiizherbert  v.  Shaw; 
but  I  am  happy  to  find  that  there  is  a  case  so  much  in  point 

Rule  discharged. 
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April  21 ;  May  1, 1852. 

County  Oywrt — Judgment — Service  of  Order  to  Pay  —  Duty  of 

Clerk— 9  Sf  10  Ttct  c.  95,  ss.  21  y  80,  92,  94. 

No  action  lies  against  the  clerk  of  a  connty  conrt  for  not  preparing,  or  for  negligently  pre- 
paring, a  notice  to  a  defendant  of  an  order  against  him  to  pay  a  debt  by  instalments, 
which  order  was  made  by  the  judge  at  the  time  of  delivering  judgment;  such  order 
being  part  of  the  judgment,  and  not  requiring  service. 

[Ely  V.  MouU^  20  Law  J.  Rep.  (k.  b.)  Exch.  29 ;  8.  c.  1  Eng.  Hep.  493,  confirmed.    Eds.] 

Case.  The  first  count  of  the  declaration  stated,  that  after  the 
passing  of  the  9  &  10  Vict  c  96,  and  before  and  at  the  time  of  the 
committing  of  the  grievances,  the  defendant  was  clerk  of  the  county 
court  of  Cheshire,  holden  in  pursuance  of  the  said  act ;  that  on  the 
24th  of  October,  1851,  at  a  sitting  of  the  said  county  court,  in  a  cer- 
tain cause  then  pending  in  the  said  court,  in  which  Charles  and 
Nathaniel  Cook  were  the  plaintiffs,  and  George  Molyneux  and  the 
now  plaintiffs  were  defendants,  it  was  adjudged  by  the  judge  of  the 
said  county  court  that  the  plaintiffs  in  the  said  cause  should  recover 
against  the  defendants  in  the  said  cause  the  sum  of  132.  19s.  8d.  debt, 
and  4/.  16s.  8d.  costs,  amounting  together  to  the  sum  of  18Z.  16s.  4d, ;  and 
thereupon  it  was  ordered  by  the  said  judge  that  the  defendants  in  the 
said  cause  should  pay  the  said  sum  of  18L  16s.  4d.  to  the  now  de- 
fendant, as  such  clerk  as  aforesaid,  by  instalments  of  3/.  down,  and 
IO5.  for  every  week  afterwards,  until  such  time  as  the  said  sum  of 
18/.  I65.  id.  should  have  been  paid  by  the  defendants  in  the  said 
cause,  and  that  the  first  of  such  instalments  should  be  paid  on  the 
81st  of  October  1851.  That  the  now  plaintiff  had  not  then,  or  at  any 
time  before  the  committing  of  the  CTievances,  any  notice  or  know- 
ledge of  the  said  judgment  and  order,  except  as  thereinafter  men- 
tioned ;  and  that  it  was  the  practice  of  the  said  county  court  that 
when  any  such  order  was  made  by  the  judge  for  the  time  being 
of  the  said  county  court,  for  the  payment  by  instalments  of  any 
moneys  recovered  in  the  said  county  court,  the  clerk  for  the  time  being 
of  the  said  county  court  should  prepare,  or  cause  to  be  prepared,  a 
notice  in  writing  of  such  order,  to  the  intent  and  in  order  that  the 
same  might  be  delivered  to,  or  left  f6r,  the  person  or  persons  so  by 
the  said  order  directed  to  pay  such  moneys ;  and  it  was  the  duty 
of  the  defendant,  as  such  clerk  as  aforesaid,  to  prepare,  or  cause  to  be 
prepared,  every  such  notice  as  aforesaid.  That  in  accordance  with 
the  said  practice,  it  was  the  duty  of  the  defendant,  as  such  clerk  as 
aforesaid,  to  prepare,  or  cause  to  be  prepared,  a  notice  of  the  said 
order  so  made  by  the  said  judge  in  the  cause  aforesaid,  and  to  take 
due  and  proper  care  in  and  about  preparing,  or  causing  to  be  pre- 
pared, the  said  notice,  that  it  should  truly  and  accurately  set  forth 
and  notify  to  the  plaintiff  the  order  of  the  said  judge  as  aforesaid 

1  21  Law  J.  Rep.  (n.  s.)  C.  P.  155. 
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Yet  that,  although  the  defendant  as  such  clerk  then  and  immediately 
after  the  making  of  the  said  order,  and  before  the  committing  of  the 
grievance,  to  wit,  on,  &c.,  did  prepare,  or  caused  to  be  prepared,  a 
notice  purporting  to  be  a  notice  of  the  said  order,  and  the  said  notice 
so  prepared  was  delivered  to,  or  left  for,  the  now  plaintiff,  who  then 
received  and  had  sight  of  the  same,  yet  the  defendant  as  such  clerk 
so  negligently  and  contrary  to  his  duty  in  that  behalf,  prepared,  and 
caused  to  be  prepared,  the  said  notice,  and  took  such  bad  care  in  and 
about  the  preparation  thereof,  that  by  and  through  the  mere  careless- 
ness, negligence,  and  breach  of  duty  of  the  defendant  in  that  behalf, 
the  said  notice  did  not  truly  or  accurately  set  forth  or  notify  the  said 
order,  but  on  the  contrary  thereof  inaccurately  and  erroneously  set 
forth  and  represented  that  the  said  instalments  of  IO5.  each,  which  by 
the  said  order  of  the  said  judge  were  directed  to  be  paid  by  the  said 
Creorge  Molyneux  and  the  now  plaintiff  (the  defendant  in  the  said 
cause)  weekly  as  aforesaid,  were  to  be  paid  by  them  monthly.  That 
although  the  defendants  in  the  said  cause,  in  accordance  with  the  said 
order,  duly  paid,  or  caused  to  be  paid,  the  sum  of  3^,  and  further  paid, 
or  caused  to  be  paid,  the  said  first  instalment  of  IO5.  on  the  day  in  that 
behalf  in  the  said  order  appointed,  yet  that  he,  the  plaintiff,  confiding  in 
the  said  notice  so  prepared  and  delivered  by  the  defendant,  and  then 
believing  the  same  truly  and  accurately  to  set  forth  and  represent  the 
said  order  of  the  said  court,  did  not  on  the  day  when  the  several  instal- 
ments which  by  the  said  order  were  directed  to  be  afterwards  paid  in 
each  successive  week,  and  which  thereby  became  payable  before  the  time 
of  committing  the  said  grievance,  pay  the  same  into  the  court  for  the 
said  Charles  and  Nathaniel  Cook  at  the  several  times  so  by  the  said 
order  in  that  behalf  directed  and  ordered,  but  therein  made  default 
Wherefore  the  said  Charles  and  Nathaniel  Cook,  after  such  default 
and  by  reason  thereof,  and  before  the  commencement  of  this  suit,  to 
wit,  on,  &c.,  caused  to  be  issued  out  of  the  said  county  court,  and 
under  the  seal  of  the  said  court,  in  the  said  cause,  a  certain  warrant 
of  execution  against  the  goods  of  the  plaintiff  to  levy  debt  and  costs, 
and  expenses  amounting  to  16/.  Is,  8(2.,  and  the  said  warrant  was 
afterwards,  to  wit,  on,  &c.,  executed,  and  divers  goods  and  chattels 
of  the  plaintiff  under  the  authority  of  the  said  warrant  seized  and  sold, 
and  the  plaintiff  thereby  lost  the  said  goods,  and  was  greatly  injured 
in  his  credit,  &c. 

The  second  count,  after  alleging  that  it  was  the  duty  of  the  de- 
fendant as  clerk  to  cause  a  notice  in  writing  of  the  order  to  be  pre- 
pared, and  to  take  proper  care  that  no  execution  should  issue  founded 
upon  the  judgment  and  order  without  such  notice  having  been  pre- 
pared, alleged  as  a  breach  of  the  defendant's  duty,  the  neglect  to 
cause  any  notice  to  be  prepared,  and  damage  to  the  plaintiff  in  con- 
sequence, as  in  the  first  count. 

General  demurrer. 

April  21.  Cowlings  in  support  of  the  demurrer.  The  order  to  pay 
by  instalments  was,  in  effect,  a  judgment  made  in  the  constructive 
presence  of  the  then  defendants,  and  no  notice  of  it  was  by  law 
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required  to  be  served.  Section  92  of  9  &  10  Vict  c.  95,  gives  the 
judge  power  to  make  an  order  payable  by  instalments,  and  by  section 
94,  execution  follows  upon  non-payment  Ely  v.  MouU^  6  Exch.  Rep. 
918 ;  s.  c.  20  Law  J.  Rep.  (n.  s.)  Exch.  29 ;  s.  c.  1  Eng.  Rep.  493,  is  con- 
clusive of  the  present  case.  This  is,  therefore,  an  action  for  not  tell- 
ing the  plaintiff  that  which  need  not  be  told.  In  section  27  of  the 
9  &  10  Vict.  c.  95,  which  enumerates  the  duties  of  the  clerk,  no  such 
duty  is  to  be  found,  nor  is  it  to  be  collected  from  the  rest  of  the  act, 
nor  from  13  &  14  Vict  c.  61,  nor  from  any  of  the  rules  made  by  the 
judges  for  the  regulation  of  the  courts. 

Welsby^  contra.  It  is  clearly  the  duty  of  the  clerk  to  prepare  a 
notice  of  an  order  to  pay  by  instalments,  and,  if  so,  to  prepare  it  pro- 
perly. By  the  rule  114  of  the  County  Court  Orders,  20  Law  J.  Rep. 
(n.  s.)  13,  it  is  provided,  that  "  orders  for  payment  of  money  or  costs, 
or  both,  and  orders  of  adjournment,  when  directed  by  rule  85  to  be 
served,  shall  in  all  cases  be  served  by  the  bailiff  of  the  home  court,  or 
be  sent  by  him  in  a  prepaid  post  letter  to  the  party  ordered  to  pay 
the  same."  These  orders  so  to  be  served  by  the  high  bailiff  are  a 
matter  distinct  from  the  judgment,  and  their  preparation  falls  within 
the  duties  of  the  clerk.  He  is,  therefore,  liable  for  the  consequences 
of  preparing  the  notice  of  such  an  order  negligently,  or  neglecting  to 
prepare  it  at  all. 

[Williams,  J,  Section  94  seems  to  treat  the  order  and  the  judg- 
ment as  one.] 

At  all  events  the  practice  of  the  court  required  a  notice  to  be  pre- 
pared ;  and  if  the  clerk,  in  accordance  with  the  practice,  prepared  a 
notice  but  prepared  it  negligently,  he  would  be  liable. 

Cowling'  replied.  If  the  preparation  of  the  notice  is  merely  a  mat- 
ter required  by  the  practice  of  the  court,  the  defendant  was  at  most 
guilty  of  an  irregularity,  and  the  plaintiff  should  have  taken  proceed- 
ings to  set  the  execution  aside.  Cur.  adv.  vulL 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court  The  ques- 
tion in  this  case  is  raised  by  general  demurrer  to  the  declaration, 
which  contains  two  counts.  The  fibrst  count  is  founded  upon  a  mis- 
feasance, and  the  second  upon  a  non-feasance  of  the  defendant's 
alleged  duty.  It  will  be  convenient  to  consider  the  second  count 
first,  for  that  raises  the  question  of  duty  common  to  both  counts, 
unencumbered  by  other  points.  That  count,  after  referring  to 
the  judgment  and  order  set  out  in  the  first  count,  avers  that  it 
became  the  duty  of  the  defendant  as  clerk  of  the  court  to  pre- 
pare a  notice  in  writing  of  such  order,  to  the  intent  that  the 
same  might  be  delivered  or  transmitted  to,  or  left  for,  the  plaintiff,  as 
the  defendant  in  that  cause ;  and  to  take  care  that  no  execution 
should  issue  out  of  the  court,  founded  upon  the  said  judgment  and 
order,  without  such  notice  having  been  first  prepared  and  made  out 
It  then  alleges  that  the  defendant  did  not  prepare  such  notice,  and 
that,  through  the  mere  negligence  and  breach  of  duty  of  the  defend- 
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ant,  the  plaintiff  did  not  receive  any  notice  of  the  order  and  was 
wholly  ignorant  of  the  making  thereof;  by  reason  whereof  he  neglected 
to  pay  the  instalment  of  the  debt,  and  certain  consequences  followed 
of  which  he  complains. 

The  allegation  of  duty  in  this  count  is  not  a  matter  of  averment 
and  proof.     To  make  the  defendant  liable  he  must  have  omitted  to 
perform  some  legal  duty.     The  statute  9  &  10  Vict.  c.  95,  imposes  no 
such  duty  in  terms,  the  27th  section,  referred  to  by  the  plaintiff's 
counsel,  being  confined  to  the  issuing  of  summonses,  warrants,  pre- 
cepts and  writs  of  execution ;  and  the  92d,  94th  and  95th  sections, 
which  empower  the  judge  to  order  payment  bv  instalments  and  de- 
fine the  mode  of  proceeding  for  the  recovery  of  the  debt,  being  silent 
upon  the  subject.     But,  it  is  said,  that  the  New  Orders,  clause  114, 
cast  this  burden  upon  the  clerk,  because  "  all  prders  for  payment  of  ^ 
money  or  costs,  or  both,  shall,  in  all  cases,  be  served  by  the  high 
bailiff  of  the  home  court,"  &c.,  and  as  the  clerk  is  the  proper  officer  to 
make  out  all  documents  to  be  served  by  the  high  bailiff,  the  duty  of 
making  a  copy  of  this  order  for  service  is  cast  upon  the  clerk.     In  our 
opinion  this  order  has  no  such  operation;   it  does  not  enlarge  the 
duties  of  the  clerk  beyond  the  provisions  of  the  act  of  parliament,  but 
was  framed  merely  for  the  purpose  of  pointing  out  by  whom  the  ser- 
vice was  to  be  made  of  orders  which  required  service  by  the  provision 
of  the  act  of  parliament  or  by  the  practice  of  the  court     As  in  the 
construction  of  the  former  rules  it  was  holden  that  the  word  "judg- 
ments" in  rule  14,  did  not  make  it  necessary  to  serve  a  copy  of  the 
judgment,  so  here,  these  orders  are  not  a  judicial  exposition  of  the 
statute,  but  assuming  that  certain  orders  for  the  payment  of  money 
and  costs  may  require  service,  say  that  such  service  shall  be  made  by 
the  high  bailiff  of  the  home  court.     But  it  ma/  be,  that  without  ex- 
press enactment,  and  without  reference  to  t*e  new  orders,  the  rule 
ought  to  have  been  served,  and  the  defen^»nt  may  be  liable  for  not 
having  performed  his  duty  in  that  respect     I*  will  be  unnecessary  to 
discuss  the  defendant's  liability,  in  tVis  view  of  the  case,  if  in  our 
opinion  it  was  not  necessary  to  serv  ^his  order,  and  we  are  of  that 
opinion.     This  point  is,  in  effect,  decided  by  the  case  of  Ety  v.  Moule. 
The  first  count  of  this  declar9^^n>  referred  to  in  the  second  count,, 
states  that  judgment  was  given  for  the  debt  and  costs,  and  that  there- 
upon, that  is,  at  the  time,  H  ^as  ordered  that  the  debt  should  be  paid 
by  iYistalments.     The  ortkr  for  payment  is  in  this  case  therefore  a 
part  of  the  judgment,  and  it  became  unnecessary  to  consider  what 
ought  to  have  be^n  done  if  the  judgment  had  been  varied  by  a  sub- 
sequent and  di^iinct  order;  because  the  plaintiff  was  actually  present, 
or  constructively  so,  by  operation  of  the  80th  section,  when  the  judg- 
ment was  delivered,  and  the  order  being  part  of  the  judgment  no  ser- 
vice was  necessary. 

These  observations  dispose  also  of  the  principal  questions  upon  the 
first  count,  which  proceeds  upon  a  misfeasance  of  the  defendant's  al- 
leged duty,  in  this,  that  he  made  out  an  incorrect  copy  of  the  order 
for  payment  by  instalments,  which,  being  served  upon  the  plaintifi| 
misled  him  and  induced  him  not  to  pay  the  instalments  in  due  time. 
VOL.  X.  43 
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If  the  defendant  was  not  legally  bound  to  make  out  any  notice,  the 
fact  of  his  having  made  out  an  incorrect  notice  will  not  give  the 
plaintiff  a  cause  of  action,  and  we  have  already  expressed  our  opinion 
upon  that  point  But  this  count  contains  a  further  allegation,  viz. 
that  it  was  the  practice  of  the  county  court  for  the  clerk  to  make  a 
copy  of  orders  for  payment  by  instalments,  to  be  served  on  the  defend- 
ants. K  such  a  practice  exists  it  may  be  contended  that  the  pro- 
ceedings in  question  were  irregular,  but  we  need  give  no  opinion 
upon  this  point ;  for  whether  they  were  regular  or  irregular  no  action 
will  lie  against  the  clerk  at  the  suit  of  the  defendant  in  the  cause  for 
mere  irregularity  of  this  description.  It  is  observed,  that  the  legal 
practice  of  the  court  is  prescribed  by  the  act  of  parliament  and  the 
rules  founded  upon  it  It  may  be  that  the  form  of  the  rule,  and  the 
schedule  of  fees,  which  gives  a  fee  for  the  service  of  the  notice  of 
judgment,  may  have  led,  in  point  of  fact,  to  the  practice  of  serving  a 
notice  of  the  judgment  in  every  case :  but  in  our  opinion  these  do 
not  warrant  such  a  practice ;  and  they  certainly  do  not  establish  a 
legal  necessity  of  pursuing  such  a  course  in  a  case  like  the  present 
For  these  reasons,  we  are  of  opinion  that  the  defendant  has  not  been 
guilty  of  a  breach  of  duty,  and  is  entitled  to  the  judgment  of  the 
court  Judgment  for  the  defendanU 
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May  3,  4,  1852. 

Prepayment  —  Evid>i^e —  Pleading' — General  Issue  —  Debt 

On  a  settlement  of  accounte  betw^jex  the  plaintiff  and  the  defendant,  the  latter  orerpaid 
the  plaintiff  1/.1U.  5rf.,  which  thevth^  agreed  should  go  in  dischai^  of  the  plaintiff  »s 
ensuing  account  The  plaintiff  havin^^terwards  done  work  for  the  defendant,  sued 
him  m  debt  on  the  common  counts  for  \q  amount 

H«/rf,  that  the  defendant  had  a  good  defence  ^  to  1/.  lis.  ^^  under  the  general  issue. 

[Bussey  v.  Bamett,  9  Mee.  &  Wels.  312,  went  to  the  ^ery  verge  of  the  law.  Williams,  J.  EmJ 

Debt  for  work  and  materials  and  upcu  an  account  stated. 

Pleas,  first,  except  as  to  4t,  never  in^ithted ;  second,  except  as 
aforesaid,  payment ;  third,  except  as  aforesaid  ai  set-off;  fourth,  as  to 
4/.,  payment  into  court 

Replication  to  the  third  plea,  except  as  to  4i,  the  statute  of  limita- 
tions. 

Rejoinder,  merchants'  accounts.     Issues  thereon. 

The  cause  was  tried,  before  Jervis,  C.  J.,  at  the  Sittings  for  Mid- 
dlesex, on  the  3d  of  February  last,  when  it  appeared  that,  on  the  15th 
of  May,  1847,  the  plaintiff  and  the  defendant  settled  accounts  together, 
and  the  latter  overpaid  the  plaintiff  the  sum  of  1/.  II5.  6i,  and  at  the 
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same  time  it  was  agreed  between'  them,  as  the  jury  found,  that  the 
sum  so  overpaid  should  go  in  discharge  of  the  plaintiff's  ensuing 
account.  The  plaintiff,  having  subsequently  done  work  for  the  de- 
fendant to  the  amount  of  6/.  65.  6rf.,  sought  to  recover  that  sum  in 
this  action.  The  defendant  contended  that  he  had  a  good  defence, 
either  under  the  plea  of  payment  or  of  set-off,  as  to  1/.  II5. 5d.,  and  that 
the  4/.  paid  into  court  covered  the  residue.  The  verdict  was  entered 
for  the  defendant  on  all  the  issues,  leave  being  reserved  to  the  plain- 
tiff to  enter  a  verdict  for  him  on  the  third  plea  for  11,  6s,  6d. 

Miller^  Serg.,  having  obtained  a  rule  nisi  accordingly, 

Byles,  Serg,<f  and  J.  Brown^  now  showed  cause.  The  defendant's 
claim  of  set-off  is,  no  doubt,  barred  by  the  statute  of  limitations,  un- 
less the  transactions  between  him  and  the  plaintiff  were  merchants' 
accounts,  as  was  contended  at  the  triaL  But  the  cases  of  Cottam  v. 
Partridge,  4  Man.  &  G.  271 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  C.  P.  161, 
and  Inglis  v.  Haigh^  8  Mee.  &  W.  769 ;  s.  c.  10  Law  J.  Rep.  (n.  s.) 
Exch.  406,  show  that  they  were  not ;  and  the  defendant,  therefore, 
now  admits  that  the  replication  to  the  third  plea  is  a  good  answer. 
The  defendant  also  admits  that  he  is  not  entitled  to  succeed  on  the 
plea  of  payment,  as  there  was  no  agreement  after  the  work,  for  which 
the  plaintiff  seeks  to  recover  5L  65.  6r{.,  was  done ;  that  the  12. 11^.  5d, 
should  be  treated  as  payment  pro  tanio  of  that  sum ;  but  he  contends 
that  he  proved  a  good  defence  under  the  general  issue.  The  question 
is,  as  to  the  effect  of  the  agreement  made  on  the  15th  of  May,  1847, 
The  effect  of  it  was,  that  after  the  15th  of  May,  so  soon  as  there  be- 
came due  to  the  plaintiff  any  sum  from  the  defendant,  that  sum  was 
eo  instanti  extinguished  to  the  extent  of  1^  II5.  5d,\  tiiat  portion  of 
the  5/.  65.  Qd,  was  therefore  never  a  debt  due  from  the  defendant  to 
the  plaintiff.  In  Bussey  v*  BarneUy  9  Mee.  &  W.  312 ;  s.  c.  11  Law 
J.  Rep.  (n.  s.)  Exch,  211,  the  Court  of  Exchequer  held  that  where 
goods  are  sold  for  ready  money  no  debt  arises,  and  that  that  is  a  de- 
fence, not  as  payment,  but  under  the  general  issue. 

I  Williams,  J.  That  case  went  to  the  very  verge  of  the  law.] 
t  was  doubted  by  Patteson,  J.,  in  LiUlechild  v.  BankSy  7  Q^  B. 
Rep.  739 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Q.  B.  356,  but  it  has  never  been 
overruled ;  and  on  principle  it  would  seem  to  be  a  correct  decision,  for 
when  A  hands  over  goods  to  B,  and  B  at  the  same  instant  hands  over 
money  to  A,  no  debt  can  arise  between  them. 

[Cresswell,  J.     You  would  say  it  is  a  barter.] 

Yes ;  and  if  the  facts  in  this  case  had  been  specially  pleaded,  it 
would  appear  from  Lord  Abinger's  opinion  in  Cletoorth  v.  Pickford, 
7  Mee.  &  W.  314;  s.c.lO  Law  J.  Rep.  (n.s.)  Exch.  41,  that  the  plea 
would  have  been  bad  as  amounting  to  the  general  issue.  In  Bairh 
ford  V.  HarriSy  1  Stark.  343,  Lord  EUenborough  left  to  the  jury  under 
a  general  issue  evidence  of  a  set-off  like  this.  In  Wilson  v.  Storey ^  4 
Jur.  463,  it  was  held  that  in  an  action  of  assumpsit  by  brewers,  for 
beer  sold  to  the  defendant,  who  was  in  their  employment,  the  defen- 
dant might  show  under  non-assumpsit  that  the  beer  was  supplied  in 
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part  payment  of  his  wages.  So,  in  1  Chitty  on  Pleading,  7th  ed.  357, 
it  is  said, "  In  general,  the  common  counts  cannot  be  supported  where 
the  plaintiff  was  to  be  paid  for  his  goods,  not  in  money,  but  by  the 
delivery  of  other  goods.  But  if  the  contract  be  for  payment  partly  in 
money  and  partly  in  goods,  and  the  latter  are  delivered,  and  the  plain- 
tiff seek  to  recover  the  money  only,  he  may  declare  on  the  common 
count  for  goods  sold."  Applying  that  doctrine  here,  the  plaintiff  can 
only  recover  under  the  common  count  the  balance  due  to  him  after 
deducting  the  sum  overpaid  on  the  15th  of  May,  1847,  as  to  which 
there  was  a  special  agreement,  and  that  balance  is  covered  by  the 
payment  into  court. 

Miller,  Serg,,  contrdu  The  point  made  at  the  trial  was,  that  this  was 
a  good  defence  under  the  plea  of  payment  or  set-off,  not  that  it  could 
be  given  under  the  general  issue.  The  Chief  Justice  directed  the 
jury,  in  effect,  that  a  set-off  agreed  upon  beforehand  was  evidence  un- 
der the  plea  of  payment.  That,  the  defendant  now  admits,  was  a 
misdirection. 

[Jervis,  C.  J.  I  might  have  been  wrong  as  to  that ;  but  the  ques- 
tion is,  whether,  applying  the  finding  of  the  jury  to  the  points  raised 
by  the  record,  the  defendant  is  not  entitled  to  retain  the  verdict,] 

The  question  whether  the  IZ.  11«.  5d.  was  agreed  to  be  taken  as  a 
prepayment  was  not  left  to  the  jury. 

[Jervis,  C.  J.    At  all  events,  they  have  found  that  it  was  so  agreed.] 

Jervis,  C.  J.  I  think  that  this  rule  should  be  discharged.  It  calls 
upon  the  defendant  to  show  cause  why  the  verdict  should  not  be 
entered  for  the  plaintiff  for  1/.  65.  6dL,  and  we  must  look  at  the  record 
and  the  finding  of  the  jury  to  see  whether  the  plaintiff  is  entitled  to 
this.  The  statute  of  limitations,  it  is  admitted,  was  a  good  answer 
to  the  plea  of  set-off,  as  these  were  not  merchants'  accounts ;  and  it 
is  also  admitted  that  the  facts  proved  as  to  the  settlement  of  the  IL 
Us.  5d.  were  not  evidence  under  the  plea  of  payment  The  question, 
therefore,  is,  whether  the  defendant  has  proved  a  defence  under  the 
general  issue.  Now  the  finding  of  the  jury  comes  to  this,  that  there 
was,  on  the  15th  of  May,  1847,  a  prepayment  of  IZ.  Us.  5d. ;  in  other 
words,  that  work  to  that  amount  if  done  thereafter  by  the  plaintiff 
for  the  defendant  was  not  to  be  paid  for.  The  plaintiff,  therefore, 
cannot,  under  the  indebitatus  count,  enforce  payment  for  that  work ; 
and  the  defendant  proved  a  good  defence  under  the  general  issue. 
The  rule,  therefore,  will  be  discharged. 

Cresswell,  J.  I  am  of  the  same  opinion.  The  question  is,  whether 
the  plaintiff  is  entitled  to  have  this  rule  made  absolute,  applying  the 
finding  of  the  jury  to  the  pleadings.  His  original  claim  may  be 
taken  to  have  been  51  65.  6d. ;  the  defendant  has  paid  into  court  4Z., 
leaving  a  balance  due  of  11.  6s.  6d.,  the  sum  for  which  it  is  sought  to 
enter  the  verdict  The  jury  have  found  that  when  the  parties  met  in 
May,  1847,  they  agreed  that  the  balance  then  due  to  the  defendant 
of  1/.  Us.  5d.  should  go  in  payment  of  the  plaintiff's  ensuing  account; 
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that  is,  that  it  should  be  a  prepayment  pro  tanto  for  work  which 
might  be  done  by  the  plaintiff  for  the  defendant  thereafter.  For  this 
IL  lis.  5fl?.,  therefore,  the  plaintiff  never  had  any  claim  at  all  against 
the  defendant,  and  that  is  what  the  defendant  says  by  his  plea  of 
never  indebted.     The  residue  is  covered  by  the  sum  paid  into  court 

Williams,  J.  I  am  of  the  same  opinion.  The  jury  have,  in  sub- 
stance, found  that  t^e  11,  lis.  5(L  due  more  than  six  years  ago,  was, 
in  May,  1847,  agnjed  to  be  treated  as  a  prepayment  pro  tanto  for  any 
future  work  d^ne  by  the  plaintiff  for  the  defendant  If,  therefore, 
any  work  was  afterwards  done,  pro  tantOy  indebitatus  assumpsit  could 
not  be  maintained.  This  defence  certainly  is  not  open  to  the  defend- 
ant under  the  plea  of  payment,  but  he  can  avail  himself  of  it  under 
the  general  issue.  There  are,  therefore,  no  grounds  for  making  this 
rule  absolute. 

Talfourd,  J.,  concuned.  Rule  discharged. 


Doe  d.  Panton  v.  Roe.^ 

April  28,  1852. 

Ejectment  —  Judgment    against    Casual    Ejector — Lapse    of  two 

Terms  —  Ptactice. 

The  court  refused  a  rule  nut  for  jud^ent  against  the  casual  ejector  in  a  country  cause,  where 
two  terms  had  hccn  allowed  to  elapse  since  service  of  the  declaration,  by  reason  of  nego- 
tiations pending  between  the  parties  as  to  the  settlement  of  the  action ;  it  not  being  shown 
that  the  tenant  nad  taken  advantage  of  the  delay  to  avoid  fresh  service. 

It  appeared  from  the  affidavits,  that  this  was  a  country  cause,  and 
that  the  declaration,  in  ejectment,  was  served  in  September,  1851. 
Application  was  made  by  the  lessor  of  the  plaintiff  to  the  tenant,  in 
November  following,  to  attorn  to  him  and  to  pay  rent  The  tenant 
having  promised  to  do  so,  the  proceedings  in  ejectment  were  sus- 
pended, and  negotiations  as  to  the  serttlement  of  the  action  continued 
between  the  parties  until  the  24th  of  March  last,  when  the  tenant 
positively  refused  to  attorn  or  to  pay  rent 

April  28.  D.  Power  moved  for  a  rule  nisi  for  judgment  against 
the  casual  ejector.  This  application  is  no  doubt  too  late  according 
to  the  ordinary  practice,  more  than  two  terms  having  elapsed  since 
the  service  of  the  declaration.  But  the  delay  has  been  caused  by  the 
tenant,  who  has  taken  advantage  of  the  kindness  of  his  landlord,  and 
there  has  been  no  laches  on  the  part  of  the  latter.  In  Doe  d.  Crooks 
V.  Roe^  7  Jur.  970,  cited  in  2  Chit  Archb.  933,  the  court  allowed 
this  motion  to  be  made  where  the  proceedings  in  ejectment  had  been 
suspended  in  consequence  of  a  chancery  suit ;  there  being  no  pro- 

1  21  Law  J.  Sep.  (n.  s.)  C.  P.  160. 
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spect  of  the  determination  of  stK^h  suit,  or  service  of  notice  of  intention 
to  proceed  with  the  ejectment. 

[Williams,  J.  As  this  will  only  be  a  rule  wm,  it  will  be  a  hard- 
ship on  the  defendant  if  the  costs  are  coats  in  the  cause.] 

Jervis,  C.  J.  The  landlord  is  using  the  proceedings  in  ejectment 
as  a  screw  to  get  his  rent  There  is  plenty  of  time  before  the  next 
assizes,  and  he  may  serve  the  tenant  again.  If  the  tenant  had 
taken  advantage  of  the  negotiation  to  run  away,  there  might  have 
been  some  ground  for  the  application. 

Per  Curiam.  Rule  refused. 


Baldwin  &  another  v.  Bauerman.^ 

May  7, 1852. 

Practice  —  ErUitlinff  Affidavits. 

The  defendant  was  sued  as  "H.  W.B."  He  appeared  as  "Henxr  William  B."  The  decla- 
ration described  him  as  **  Heniy  William  B^  sued  as  H.  W.  B."  The  affidavits  wen 
entitled  "  Hilary  John  B.,  sued  as  Henry  William  B  "    The  coort  admitted  the  affidavits. 

The  defendant  had  obtained  a  rule  calling  upon  the  plaintiffi)'  at* 
torney  to  disclose  the  plaintiffs'  residence. 

Gaselee^  Serg.^  now  showed  cause  and  objected  to  the  affidavits 
proposed  to  be  used  in  support  of  the  rule,  that  they  were  wrongly 
entitled  as  in  a  cause  between  the  plaintiffs  and  <'  Hilary  John  Bauer- 
man,  sued  as  Henry  William  Bauerman."  It  appeared  that  the  writ 
in  the  action  described  the  defendant  as  "  H.  W."  He  entered  an 
appearance  by  the  name  of  "  Henry  William,"  and  he  was  described 
in  the  declaration  as  "  Henry  WilUam,  sued  as  H.  W."  In  Shrimp- 
ton  V.  Carter,  3  Dowl.  P.  C.  648,  Alderson,  B.,  rejected  an  affidavit, 
entitied  "  George  Shrimpton  v,  William  Carter,  the  elder,  sued  as 
William  Carter,"  the  action  being  by  George  Shrimpton  v.  William 
•Carter. 

T.  Jones,  contra,  contended  that  the  affidavits  taken  with  the  de- 
claration sufficiently  identified  the  defendant  as  the  person  sued. 
The  court  admitted  the  affidavits. 


Bevan  v.  Walker.^ 

April  28, 1852. 

Insolvent-^ Final  Order— 5  if  6  VicU  c.  116,  5.  4— 7  if  8  Vict.c.  96, 

A  fixuil  order,  uider  the  5  ^  6  Vict  c.  116,  s.  4,  and  the  7  &  8  Vict.  c.  96,  s.  22,  does  not 
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protect  the  petitioner  from  being  taken  in  cxecation  for  damages,  for  which  a  verdict  has 
Dccn  given  m  an  action  of  tort,  but  for  which,  at  the  date  of  the  petition,  judgment  has  not 
been  signed. 

In  this  case  it  appeared  that  the  plaintiff,  having  sued  the  defenaant 
in  an  action  on  the  case  for  a  fraudulent  misrepresentation  of  his 
business,  obtained  a  verdict  on  the  6th  of  December,  1851,  with  30/. 
damages.  On  the  12th  of  December  the  plaintiff  delivered  his  bill 
of  costs.  On  the  17th  the  defendant  petitioned  the  Court  for  the 
Relief  of  Insolvent  Debtors,  and  inserted  the  name  of  the  plaintiff  in 
his  schedule  as  a  creditor  for  the  sum  recovered  in  the  action  ;  and  a 
final  order  was  made  for  his  protection  on  the  30th  of  January,  1852. 
Judgment  was  signed  on  the  5th  of  April  following,  and  the  costs 
taxed.  The  defendant,  having  been  taken  in  execution  for  the  sum 
so  recovered,  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause 
w^hy  he  should  not  be  discharged  out  of  custody.     Against  which 

Petersdorff  now  showed  cause.     The  action  here  was  clearly  in 
tort,  and  the  plaintiff  sought  to  recover  unliquidated  damages ;  and  it 
is  submitted  that  the  defendant  is  not  protected  by  the  final  order 
from  process  in  respect  of  the  sum  for  which  judgment  was  signed. 
It  is  clear  from  the  preamble  and  the  provisions  of  the  5  &  6  Vict. 
c.  116,  that  it  was  only  intended  to  apply  to  cases  in  which  the  rela- 
tion of  debtor  and  creditor  existed  between  the  parties,  and  a  petitioner 
cannot  make  a  person  his  creditor  by  merely  calling  him  so.     Section 
4,  provides  that  the  final  order  shall  not  protect  debts  contracted  by 
reason  of  judgments  in  certain  actions,  showing  that  it  is  the  judg- 
ment which  perfects  the  debt.     The  same  criterion  must  be  applied 
in^the  case  of  other  than  the  excepted  class  of  actions.     The  verdict 
creates  no  debt  any  more  than  filing  the  declaration ;  the  proceedings 
are  still  inchoate,  and  many  questions  may  arise  as  to  costs,  &c.,  to 
the  position  of  the  parties.     The  7  &  8  Vict  c.  96,  does  not  vary  the 
criterion.     The  legislature  had  the  same  objects  in  view  as  in  the 
5  &  6  Vict.  c.  116 ;  and  in  sections  3  and  6  nearly  the  same  words 
are  used  with  reference  to  the  notice  to  be  given  to  creditors  and  the 
protection  from  process  for  debts  mentioned  in  the  schedule.     Then 
section  22  enacts  that  the  final  order  made  under  the  previous  act 
shall  protect  the  person  of  the  petitioner  from  all  process  in  respect 
of  the  several  debts  and  sums  of  money  due  or  claimed  to  be  due  at 
the  time  of  filing  the  petition  from  such  petitioner  to  the  several  per- 
sons named  in  his  schedule  as  creditors  or  as  claiming  to  be  creditors 
for  the  same  respectively,  or  for  which  such  persons  shall  have  given 
credit  to  such  petitioner  before  the  time  of  filing  such  petition,  and 
which  were  not  then  payable,  &c     The  words  "  claimed  to  be  due  " 
merely  apply  to  disputed  sums  which,  if  due  at  all,  are  debts.     Then 
section  24  is  the  same  nearly  in  words  as  section  4  of  the  previous 
statute.     On  reference  to  sections  35  and  79  of  the  act  for  abolishing 
arrest  on  mesne  process  (1  &  2  Vict.  c.  110,)  it  is  clear  that  the  legis- 
lature intended  that  there  should  be  a  difference  between  the  general 
discharge  under  that  act  and  the  limited  protection  given  by  the  acts 
already  referred  to.     There  are  no  decisions  on  the  subject,  but  some 
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argument  may  be  drawn  from  those  cases  in  which  the  question  has 
been,  what  constituted  a  provable  debt  under  the  bankruptcy  acts  ? 
Ex  parte  Charles^  14  East,  197,  and  subsequent  cases  establish  that  a 
verdict  does  not  create  a  provable  debt,  but  only  judgment. 

Hawkins^  in  support  of  the  rule.  The  object  of  the  5  &  6  Vict. 
C.116,  as  stated  in  the  preamble,  was  to  protect  insolvents  from  all 
process  against  the  person.  Accordingly,  in  section  4,  it  is  enacted 
that  the  final  order  shall  be  a  "protection  from  all  process,"  without 
any  qualification. 

[Cress WELL,  J.  It  is  clear  there  must  be  some  qualification,  for 
you  cannot  contend  that  he  mav  knock  a  man  down  with  impunity 
after  he  has  obtained  a  final  oraer.] 

Assuming  it  to  apply  only  to  process  to  enforce  debts,  then  the 
words  of  the  7  &  8  Vict.  c.  9i5,  s.  22,  are  larger  and  include  the  sum 
recovered  in  this  action.  This  clearly  is  a  sum  of  money  claimed  to 
be  due  by  a  person  named  in  the  schedule  claiming  to  be  a  creditor. 
The  time  for  moving  for  a  new  trial  in  the  action  had  gone  by, 
and  the  plaintiff  had  delivered  his  bill  of  costs,  and  he  could  have 
signed  judgment  at  any  time. 

[Jervis,  C.  J.  The  defendant  cannot  make  the  plaintiff  a  creditor 
by  calling  him  so  in  his  schedule.  Would  the  delivery  of  a  bill  of 
particulars  have  made  the  plaintiff  a  creditor  ?] 

Perhaps  not,  but  the  delivery  of  a  bill  of  costs  may.  In  Hurst  v. 
Meadj  5  Term  Rep.  365,  it  was  held  that  if  a  plaintiff  become  a 
bankrupt  after  he  is  nonsuited  and  before  the  taxation  of  costs, 
the  costs  of  the  nonsuit  are  a  debt  provable  under  the  cx>mmission. 
Then  section  26  speaks  of  a  final  order  as  to  any  debt  or  damages 
of  any  creditor,  and  says  it  shall  be  deemed  to  extend  to  all  costs 
incurred  by  such  creditor  in  the  action  before  the  filing  of  the 
schedule. 

[Williams,  J.  That  merely  refers  to  the  distinction  between 
actions  sounding  in  debt  and  actions  sounding  in  damages. 

Cresswell,  J.  The  plaintiff  must  be  a  creditor  at  the  time  of 
bringing  the  action.  You  cannot  contend  he  was  a  creditor  here  be- 
fore he  got  his  verdict.  Then  if  merely  getting  a  verdict  without 
perfecting  it  by  judgment  make  the  plaintiff  a  creditor,  this  absurdity 
would  follow,  that  if  a  plaintiff  only  went  so  far  as  to  get  a  verdict  in 
one  of  the  excepted  actions  in  section  4,  of  the  5  &  6  Vict  c.  116,  or 
section  24  of  the  7  &  8  Vict  c.  96,  the  commissioner  might  make  a 
final  order  or  name  the  day  for  making  it ;  but  that  he  could  not  do 
so  if  the  plaintiff  went  further  and  perfected  that  verdict  by  judg- 
ment] 

He  also  referred  to  Thomas  v.  Hudson^  14  Mee.  &  W.  353 ;  s.  c.  14 
Law  J.  Rep.  (n.  s.)  Exch.  283. 

Jervis,  C.  J.  I  think  that  this  rule  must  be  discharged.  The 
question  turns  on  the  construction  of  two  statutes,  the  5  &  6  Vict  o.  116, 
and  the  7  &  8  Vict  c.  96.  It  seems  to  me  to  be  clear  that  the  protection 
from  process  mentioned  in  the  first  of  those  statutes  is  process  in 
respect  of  debts  as  debts  strictly  speaking.     In  support  of  the  rule,  the ' 
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fourth  section  is  relied  on  with  reference  to  the  final  order,  and  an 
argument  is  founded  upon  the  words  that  "  the  order  shall  be  called 
a  final  order,  and  shall  be  for  the  protection  of  the  person  of  the  peti- 
tioner from  all  process."  But  if  the  wide  sense  contended  for  is  to 
be  given  to  these  words,  they  would  include  process  in  every  case  of 
a  civil  or  criminal  nature,  as  pointed  out  by  my  brother  Cresswell, 
to  which  the  petitioner  might  be  a  party,  and  which  might  arise  after 
the  filing  of  the  petition  or  the  making  of  the  final  order.  That  clearly 
cannot  have  been  intended;  but  "all process"  must  mean  all  process 
with  reference  to  the  subject-matters  of  the  statute,  and  over  which 
the  commissioner  has  jurisdiction.  The  7  &  8  Vict.  c.  96,  has  refer- 
ence to  the  same  object  But  it  is  said  that  section  22,  varies  the 
effect  of  the  final  order,  and  gives  it  a  more  extended  operation ;  that 
it  protects  from  all  process  in  respect  of  debts  and  sums  of  money  due 
or  claimed  to  be  due  at  the  time  of  filing  the  petition,  and  that  the 
sum  recovered  in  this  action  is  included  in  those  words.  Clearly, 
however,  this  was  not  debt ;  but  it  is  said  it  was  a  sum  of  money 
claimed  to  be  due ;  certainly,  it  was  a  sum  of  money  in  one  sense 
claimed  to  be  due,  but  it  was  not  claimed  by  the  plaintiff*  as  a  cre- 
ditor. No  credit  was  ever  given  for  it,  and  I  apprehend  that  section 
22  was  meant  to  apply  only  to  debts  as  debts,  or  to  mercantile  claims 
the  amount  of  which  is  not  finally  ascertained  between  the  parties, 
and  not  to  cases  like  the  present  If  we  held  that  it  applied  to  this 
case,  there  would  further  follow  this  manifest  absurdity,  as  pointed  out 
by  my  brother  Cresswell :  the  legislature  has  provided  that  in  certain 
excepted  cases  the  petitioner  shall  not  be  protected,  for  instance  if  the 
debt  was  contracted  by  reason  of  a  judgment  in  an  action  for  breach 
of  promise  of  marriage ;  so  that  if  the  verdict  in  such  a  case  were  not 
perfected  by  judgment,  the  insolvent  would  be  protected,  but  if  per- 
fected by  judgment  he  would  not  be  protected.  This  rule,  therefore, 
will  be  discharged,  and  with  costs. 

Cresswell,  J.,  Williams,  J.,  and  Talfourd,  J.,  concurred. 

Rule  dischargedL 


SCHREOER  V,    CaRDEN.^ 
January  13, 1852. 

Payment  of  Money  into  Court  —  Effect  of  it  in  Tort 

Payment  into  court  in  tort  has  the  same  eifect  as  in  actions  of  indehttatus  assumpat,  namely,  — 
that  of  admitting  a  cause  of  action  with  damages  amounting  to  the  sum  paid  into  court ; 
but  it  has  not  the  effect  of  admitting  the  cause  of  action  stated  in  the  declaration. 

Stay  T.  Finnis,  6  Exch.  Rep  123 ;  8.  O.  3  L.  M.  &  P.  198 ;  20  Law  J.  Bep.  (x.  8.)  Exch. 
144  ;  3  £ng.  Rep.  548,  supported. 

Leyland  y.  Tancred^  19  Law  J.  Bep.  (k.  8.)  Q.  B.  313 ;  3  Eng.  Bep.  479,  oyerruled. 

Trespass  for  taking  certain  goods,  to  wit,  —  three  cups  of  the  plain- 
tiff and  detaining  the  same,  by  reason  of  which  the  plaintiff  was  pre- 

1  21  Law  J.  Rep.  (n.  s.)  C.  P.  150. 
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vented  from  taking  care  of  the  said  goods,  and  by  reason  of  the 
premises  the  same  became  damaged,  &^ 

Plea  —  payment  into  court  of  10/.,  and  that  the  plaintiff  has  not 
sustained  damages  to  a  greater  amount  in  respect  of  the  causes  of 
action  in  the  declaration  mentioned. 

Replication,  damages  ultra.     Issue  thereon. 

At  the  trial,  before  Jervis,  C.  J.,  at  the  sittings  after  Michaelmas 
term,  1851,  for  Middlesex,  it  was  proved  that  a  person  of  the  name  of 
Sloman  had  taken  away  a  cup  belonging  to  the  plaintiff.  The  cup 
was  produced  from  some  auction-room  to  which  it  had  been  removed, 
and  was  found  to  have  been  damaged  to  a  greater  extent  than  lOL 
There  was  no  proof  that  the  cup  produced  was  taken  by  Sloman  by 
the  authority  of  the  defendant,  and  no  proof  was  given  to  connect 
the  defendant  with  the  act  of  taking  the  cup.  It  was  contended  by 
the  plaintiff  that  by  the  payment  of  10/.  into  court  the  defendant  dis- 
pensed with  the  necessity  of  proving  that  he  had  taken  the  cup,  and 
that  the  cup  produced  must  be  assumed  to  have  been  taken  by  him. 
The  learned  judge,  on  the  authority  of  Story  v.  FinniSj  nonsuited  the 
plaintiff,  and  held  that  the  payment  of  money  into  court  only  admitted 
that  there  was  some  cause  of  action  to  the  amount  of  10/,^ 

_  -  ,  -  -  II      1^1      ■     M-     -     ■ * ■ 

^  The  following  note  is  a  report  of  the  trial  at  Nisi  Prius. 

Thursday,  November  27, 1851. 

(Before  Jervis,  C.  J.) 

SCHREGER  V.  CaBDEN. 

Payment  into  Court  —  Admission  —  Tort 

In  trespass  against  the  sheriff  for  seizins  the  plaintiffs  goods  under  an  execution  agunst  another 
person,  and  for  injuring  them,  the  de^ndant  paid  money  into  court :  — 

Held,  that  if  the  plaintiff  proceeded  for  damans  uAra,  he  must  prove  that  the  goods  were  in  the 
defendant's  possession  when  damaged,  for  uiat  this  was  not  admitted  by  the  payment  into  court. 

The  action  was  in  trespass  agsunst  the  sheriff  for  seizing  goods  and  injuring  them. 
The  plaintiff*  was  an  importer  of  articles  of  vertu  from  Germany,  and  had  de[)Ofiited 
some  of  them  for  sale  witn  a  person  of  the  name  of  Brooks.  While  they  were  in  the 
possession  of  Brooks,  they  were  seized  by  the  sheriff"  under  an  execution  a^nst  Brooks. 
Subsequently  the  plaintiff  demanded  them,  and  they  were  returned,  but  in  the  interim 
some  of  the  goods  were  damaged.  This  action  was  then  brought  for  the  seizure,  and 
for  the  damage.  The  defendant  paid  money  into  court,  but  the  plaintiff  proceeded  for 
damages  ultra.  No  evidence  was  given  to  show  that  the  goods  were  damaged  when  in 
the  defendant's  possession. 

Bramwelly  Q.  C,  for  the  defendant,  contended  that  the  plaintiff  must  be  nonsuited. 
There  was  no  evidence  to  connect  the  defendant  with  the  damage  done  to  the  goods. 
Tlie  plaintiff  would  relv,  no  doubt,  upon  the  fact  that  the  defendant  had  paid  money 
into  court ;  but  that  did  not  admit  the  trespass  in  question ;  it  admitted  only  a  cause  of 
action,  with  danw^es  to  the  amount  paid  into  court  Story  v.  Finnis,  6  Exch.  Rep.  128, 
8.  c.  3  Eng.  Rep.  548,  was  in  point.  It  did  not  admit  either  damages  ultra  or  a  cause 
of  action  as  the  foundation  for  such  damages.  The  plaintiff*  was  bound  to  prove  that 
these  goods  were  damaged  while  in  the  defendant's  possession.  lie  cited  also  Cook  v. 
Hartley  8  Car.  &  P.  668 ;  Stapleton  v.  Nowell,  6  M.  &  W.  9. 

WilhinSf  Serg.f  contr^,  argued  that  payment  into  court  generally  on  this  declaratiOQ 
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January  13.  B.  C.  Robinson  moved  for  a  rule  wwt,  to  set  aside  the 
nonsuit,  and  for  a  new  trial.  The  nonsuit  was  wrong.  There  was  no 
necessity  to  prove  the  taking  of  the  cup  by  the  defendant.  The  pay- 
ment of  10/.  into  court  was  an  admission  by  the  defendant  dispensing 
with  proof  that  he  took  the  three  cups  mentioned  in  the  declaration, 
though  he  says  the  damage  was  only  10/.  Stort/  v.  Finnis  may  be 
admitted  not  to  be  distinguishable  from  this  case ;  but  that  case  seems 
to  have  proceeded  mainly  on  the  nisi  prius  decision  of  Cook  v.  Hartley 
8  Car.  &  P.  568 ;  Leyland  v.  Tancred^  which  is  to  the  contrary  effect,  is 
not  cited.     Lloyd  v.  WaUcey^  9  Ibid.  771,  is  also  in  favor  of  the  plaintiff. 

[Jervis,  C.  J.  Why  should  the  defendant  be  liable  for  damages  by 
Sloman  to  any  cup  ? 

Maule,  J.  Suppose  two  cups  had  been  taken  by  Sloman  and 
both  damaged,  and  one  was  worth  1/.  and  the  other  50/.;  according  to 
this  contention  you  would  have  your  election  between  the  two,  and 
the  defendant  could  not  say  he  had  nothing  to  do  with  the  taking  of 
the  one  or  the  other.  Do  you  dispute  the  rule  in  indebitatus  assump- 
sit  7] 

In  trespass  the  rule  should  be  different,  because  the  plaintiff  con- 
descends to  specify  the  items  of  his  claim. 

[  Maule,  J.  There  may  be  a  hundred  cups.  Or  suppose  the  case 
of  one  horse ;  the  plaintin  says  you  took  a  horse,  and  proves  some- 
body else  took  a  horse,  which  was  damaged  to  a  greater  amount. 
Woiad  that  do  ?] 

Th^  cup  at  the  trial  was  treated  as  the  cup  about  which  the  dispute 
was. 

[Maule,  3,     The  cup  about  which  they  were  talking,  no  more.] 

Leyland  x  Tancred  is  precisely  in  point.  Lord  Campbell  there 
says,  "  By  payment  into  court  was  not  the  issue  reduced  to  the  ques- 
tion of  whether  or  not  the  plaintiff  was  entitled  to  damages  beyond 
the  sum  paid  into  court?"  and  in  the  judgment,  given  on  another 
day,  the  court  holds  that  that  is  so. 

[Jervis,  C.  J.  That  was  in  refusing  a  rule.  In  Story  v.  Finnis 
the  rule  was  granted  and  discussed,  and  time  taken  to  consider.  There 
is  no  distinction  in  principle  between  this  case  and  the  case  of  indebi' 
tatiis  assumpsit  The  payment  into  court  admits  a  cause  of  action, 
but  not  th^  cause.] 


admitted  both  beads  of  injury  —  the  seizure  and  the  damage  done ;  and  that  the  only- 
question  in  dispute  was  the  amount  of  damages.  It  was  like  payment  on  a  contract,  it 
admitted  the  whole  cause  of  action.  Dyer  v.  Asihton^  1  Bam.  &  Cress.  8 ;  Ravenscroft 
T.  Wise,  1  Cr.  M.  &  R.  203. 

Jervis,  C.  J.  Ravenscroft  v.  Wise  was  overruled  immediately.  The  sheriff  has 
paid  money  into  court,  but  is  that  an  admission  of  the  statement  in  the  declaration,  that 
ne  has  seized  divers  goods  (to  wit,)  &c.  ?  Ifow  are  you  to  identify  the  goods  ?  The 
plaintiff  must  be  nonsuited.  Nonsuit. 

WiOtins,  Serg.f  and  RoHnnsotij  for  the  plaintiff. 

Bramtcell,  Q.  C,  and  Q^ain,  for  the  defendant 
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It  would  be  no  hardship  on  the  defendant  to  hold  that  the  cause  of 
action  is  admitted,  if  he  does  not  dispute  it  in  his  pleadings,  or  have 
it  identified  by  calling  for  particulars. 

Maule,  J.  The  case  in  the  Exchequer  is  admitted  to  be  expressly 
in  point ;  and  the  decision  there  pronounced,  after  time  taken  to  cou- 
sider,  is  conformable  to  my  opinion  of  the  law.  That  case  was  not 
cited  in  the  Queen's  Bench  in  Leyland  v.  Tancred,  The  defendant, 
by  payment  into  court,  intends  only  to  say  that  he  does  not  dispute 
that  some  cup  has  been  damaged  by  him  to  the  amount  of  10/.  in 
value,  but  not  to  admit  that  any  particular  cup  was  damaged  If  it 
were  held  that  payment  into  court  admitted  the  cause  of  actioa 
intended  by  the  declaration,  the  plaintiff  would  be  enabled  to  pro- 
duce any  cup;  and,  if  it  turned  out  to  have  been  damaged  to  a 
greater  extent  than  10/.,  he  would  be  entitled  to  succeed.  I  cannot 
conceive  that  the  law  can  be  so.  I  am  well  satisfied  with  the  decision 
in  Story  v.  FinniSy  and  do  not  think  that  the  decision  in  the  Queen's 
Bench  can  be  supported. 

Jervis,  C.  J.,  Cresswell,  J.,  and  Williams,  J.,  concurring. 

Rule  re/used} 

^  The  authorities  and  practice  have  not  for  goods  sold  and  delivered,  and  a  thiri 
been  entirely  uniform  as  to  the  effect  of  a  for  money  had  and  received, 
payment  of  money  into  court,  either  in  The  defendant  brought  in  moix^y  gene- 
actions  of  assumpsitoT  tort  In  assumpsit  rally  "  on  account  of,  and  in  »2i5&ction  of 
the  modem  doctrine  is,  that  payment  into  the  plaintiff's  damages  in  ibc  suit"  The 
court,  when  the  counts  are  general,  and  court  thought  this  an  adsussion  of  all  the 
there  is  no  special  count,  is  an  admission  contracts  set  forth  in  the  declaration,  but 
that  the  amount  paid  in  is  due  in  respect  under  the  circumstanccF  the  plaintiff  had 
of  some  contract  J  but  not  that  the  defendant  leave  to  amend  and  specify  that  the  money 
is  liable  on  any  particular  contract  upon  was  intended  to  be  paid  m  upon  the  pro- 
which  the  plaintiff  may  choose  to  rely,  missory  note.  So  in  Huntington  v.  Amert^ 
Kingham  v.  Robins,  6  Meeson  &  Welsby,  can  Bank,  6  Pickerinfi:,  840  (1828,)  there 
94  (1839);  Stapletonv,  Nowell,  6  Meeson  were  two  counts,  —  first,  on  an  account 
&  Welsby,  9  (1840)  ;  Archer  v.  English,  annexed  to  the  writ  for  the  plaintiff*s  ser- 
1  Manning  &  Granger,  873  (1840J  ;  CTiar-  vices,  claiming  a  specific  sum ;  and,  second, 
les  V.  Branker,  12  Meeson  &  Welsby,  743  a  count  daiming  a  reasonable  compensa- 
(1844);  Edan  v.  Dudfield,  5  Jurist,  317  tion  for  his  services,  and  alleging  their 
(1841.)  value  at  $1500. 

On  the  other  hand,  if  the  declaration  is  The  defendant  pmd  $300  into  court, 

on  a  special  contract,  and  it  seems  on  the  ^*  The  principal  question  was,  whether 

same  principle,  if  there  are  general  counts,  the  defendant,  oy  paying  the  money  into 

and  also  a  special  count,  the  payment  ad-  court  generally,  without  designating  the 

mits  the  cause  of  action  as  set  forth  in  such  count  on  which  it  was  paid  in,  admitted 

special  count,  but  does  not  admit  the  amount  the  contract  of  hiring,  as  set  out  in  the 

of  damages  therein  stated.  Stoveld  v.  Breuh  second  count,  thus  leaving  no  question  for 

tn,  1  Baracwall  &  Alderson,  116  (1818)  ;  the  jury,  except  the  value  of  the  pbuntiff*8 

GuiUod  V.  Nock,  1  Esp.  34  7  (1 795) ;  Wright  services.     The  court  held  that  it  did.    In 

v.C?cK/e/arrf,8Adolphus8cEllia,144(1838);  Spalding  v.  Vandercook,  2  Wendell,  431 

Yate  V.  Willan,  2  East,  134  (1801) ;  Bulwer  (1829,)  the  declaration  contained  a  count 

T.  //ome,  4  fiame wall  and  Adolphus,  132  on  a  promissory  note  for  $131,  and  also 

(1832^  ;  Bennett  v.  Francis,  2  Bosanquet  the  common  money  counts.    The  defend- 

&  Puller,  550  (1801.)    In  Jones  v.  Iloary  ant  paid  in  $89,  and  sought  to  reduce  the 

5  Pickering,  285  (1827,)  there  were  three  amount  of  the  plaintiff's  note  below  that 

counts ;  one  upon  a  pronussory  note ;  one  sum,  by  showing  that  the  consideration  of 
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Statute  of  Frauds — Contract  coTwerning'  Interest  in  Land — Agreement 

to  quit  Possession  —  Part  Performance. 

A  verbal  agreement  was  made  between  the  plaintiff  and  defendant,  that  in  consideration 
of  the  plaintiff  giving  np  to  the  defendant  immediate  possession  of  a  house  which  the 
former  held  and  occupied  under  an  agreement  from  his  landlord  for  a  seven  years'  lease, 
and  of  certain  fixtures  and  improvements  done  by  the  plaintiff  on  the  promises,  the  defend- 
ant would  pay  the  plaintiff  100/.  The  landlord  assented  to  the  change  of  tenants.  The 
plaintiff  gave  np  possession  to  the  defendant  who  came  in  and  was  accepted  as  tenant, 

*  and  paid  to  the  plaintiff  a  portion  of  the  lOOi.  The  plaintiff  brought  a  phiint  on  the  con- 
tract to  recover  the  balance. 

Edd,  that  this  was  a  contract  concerning  an  interest  in  land,  and  that  as  it  was  not  in 
writing,  section  4  of  the  statute  of  frauds  prevented  any  action  being  maintainable  upon 
it,  though  it  had  been  so  far  performed. 

[Cocking  v.  Ward^  1  Com.  B.  Bcp.  868,  affirmed.    Eds.] 

Case  on  appeal  to  the  Court  of  Common  Pleas  at  Westminster. 


the  note  failed.  The  court  admitted  evi-  act  in  the  case  of  a  special  contract,  bat 
dence  to  that  point,  notwithstanding  the  more  like  payment  on  a  general  indebitatus 
plea.  See  Donnell  y.  The  Columbian  In-  cusumpsitj  viz.,  admitting  that  there  was  a 
8urance  Company,  2  Sumner,  866,  (1836.)  cause  of  action  against  somebody,  with 
In  Eigar  v.  Watson,  1  Carrington  &  Marsh-  damages  equal  to  that  paid  in,  but  not 
man,  494,  (1842,)  the  action  was  assumpsit  admitting  tnat  the  defendants  were  the 
for  use  and  occupation,  and  for  money  lent  persons  Uable,  and  that  it  was  a  question 
Coleridge,  J.,  held  that  §  seneral  payment  upon  the  etndence,  whether  the  defendants 
by  the  defendant  acknowledged  the  plain-  were  the  guilty  parties. 
iijPs  right  to  recover  something  on  every  On  the  other  nand,  it  would  seem  that  if 
item  in  his  bill  of  particulars,  and  it  was  a  declaration  in  tort  is  specific,  as  if  in  tro- 
for  the  jury  to  express  the  amount  ver  for  a  single  article,  and  money  be  paid 
The  courts  seem  inclined  to  give  the  into  court,  it  has  the  same  effect  as  pay- 
same  effect  to  parents  into  court  in  ment  under  a  special  count  in  contract 
actions  of  tort,  as  in  those  of  assumpsit;  This  view  is  somewhat  sustained  by  the 
tJiat  is,  if  the  declaration  is  general,  as  case  of  Lloyd  v.  WaUcey,  9  Carrington  & 
if  in  trover  for  a  number  of  articles,  there  Payne,  771,(1841,)  which  was  an  action 
is  a  payment  into  court  generally,  this  is  for  negligence,  alleging  that  the  defendant's 
not  such  an  admission  of  a  cause  of  action  cow  ^  ran  at,  butted,  gored,  kUled,  and  de^ 
as  would  dispense  with  the  necessity  of  i troy ed"  the  plaintiff  scow.  The  defend- 
proving  what  articles  were  converted  by  ant  having  paid  30«.  into  court  *^  in  respect 
the  defendant  Thus,  in  Cook  y.  Hartle,  of  the  causes  of  action  in  the  declaration 
8  Carrington  &  Payne,  568,  (1838,)  the  mentioned,"  sought  to  prove  at  the  trial, 
action  was  trover  for  a  "  great  number  of  that  the  plaintiff's  cow  waa  not  killed  by 
mason's  tools."  Plea  of  a  general  parent  the  defendant's  cow ;  but  Coleridge,  J. ,  held 
into  court  of  8/.,  and  that  the  plaintiff  had  that  the  plea  of  payment  admitted  that  the 
sustained  no  greater  damage.  There  was  no  death  of  the  plaintiff's  cow  was  caused  as 
plea  of  not  guilty.  Patteson,  J.,  held  that  stated  in  the  declaration, 
on  those  pleadings  it  was  incumbent  on  the  In  the  late  case  of  Bacon  y.  Charlton,  4 
plaintiff  to  show  what  goods  the  defendant  Law  Reporter,  499,  (Mass.  Sup.  Ct,  1851,) 
nad  *  ^0  make  out  his  cause  it  was  held,  that  in  an  action  against  a  town 
of  y  y,  Finnis,  S  Eng.  for  a  defect  in  the  highway,  a  tender  and 
B  ;ourt  held  that  pay-  payment  into  court  by  the  defendant,  admits 
r                                   irt  in  actions  ofK>rt  the  cause  of  action,  and  all  that  the  phun- 

}  effect  of  the  same  tiff  would  have  had  to  prove  to  sustain  it 

.  8.)  C.  P.  1 63.     Coram  Maule,  J.,  Chess  well,  J.,  Willl^lms, 
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This  action  was  brought  in  the  County  Court  of  Yorkshire,  holden 
at  Leeds  to  recover  49/.,  stated  in  the  plaintiff's  particulars  of  demand 
annexed  to  the  summons  to  be  due  to  him  from  the  defendant  for 
"balance  due  to  rae  from  you  of  a -sum  of  100/.  in  consideration  of 
my  giving  up  possession  to  you  of  a  messuage  or  dwelling-house  and 
premises,  situate  in  Wellington  street,  Leeds,  on  the  6th  day  of  July, 
1850,  and  for  the  valuation  of  certain  Venetian  blinds,  passage  lamp, 
and  partitions  therein  contained,  and  certain  papering,  painting,  and 
other  improvements  made  by  me  in  the  said  house."  The  facts,  as 
proved  at  the  trial,  were,  that  the  defendant  occupied  as  yearly  tenant 
a  house  on  the  south  side  of  Wellington  street  in  Leeds,  which  be 
kept  and  used  as  a  beer-shop.  The  landlord,  being  desiroas  of  pulling 
down  the  house,  gave  the  defendant  notice  to  quit  it.  The  plaintiff 
occupied  as  a  private  dwelling-house  a  house  on  the  opposite  side  of 
the  same  street,  at  a  rental  of  36/.  per  annum,  as  tenant  to  James 
Holdforth,  Esq.,  under  a  parol  agreement  for  a  lease  for  seven  years, 
commencing  in  July,  1849,  but  no  lease  was  ever  executed.  In  or 
about  the  month  of  May,  1850,  the  plaintiff  being  desirous  to  quit  the 
last-mentioned  house,  the  defendant  applied  to  the  plaintiff  to  let  him 
have  the  same.  The  plaintiff  thereupon  wrote  to  Mr.  Holdforth,  the 
owner  of  the  house,  the  following  letter : 

"  14,  Wemngton  Street,  6th  Maj,  1860. 

«  To  James  Holdforth,  Esq. 

"  Dear  Sir, — From  unforeseen  circumstances  I  find  I  shall  be  obliged 
to  remove  to  Kirkstall,  to  take  management  of  our  mill,  much  against 
my  own  inclination.  I  have  shown  the  house  to  three  or  four  differ- 
ent parties,  and  all  complain  both  of  the  rent  for  the  situation  and 
very  noisy.  It  is  my  opinion  that  it  will  answer  your  purpose  better 
to  let  it  as  an  inn,  and  I  think  the  bearer  would  give  perhaps  50/.  per 
year,  or  more  if  tried.  If  you  think  proper  to  accept  him  as  tenant 
please  to  say  so,  that  I  can  make  arrangements  accordingly,  as  I  find 
he  wishes  to  enter  to  it  in  three  weeks  time.  I  can  only  add  my  sor- 
row for  leaving  it  after  getting  it  into  such  nice  order  and  laying  out 
what  I  have  done  on  it     I  am,  dear  sir,  yours  respectfully, 

"  S.  P.  Webster." 

The  defendant  applied  to  Mr.  Holdforth  to  let  him  the  house,  to  be 
used  by  him  for  the  purposes  of  a  beer-shop,  and  as  Mr.  Holdforth  ap- 
peared to  have  no  objection  to  do  so  on  certain  terms,  a  verbal  agree- 
ment was,  after  some  negotiation,  come  to  between  the  plaintiff  and 
defendant,  on  the  4th  day  of  July,  1850,  that  the  defendant  should 
pay  to  the  plaintiff  the  sum  of  100/.  in  consideration  that  the  plain- 
tifi"  would  give  up  immediate  possession  of  the  house  to  the  defend- 
ant, in  order  that  the  defendant  might  enter  on  it  as  Mr.  Holdforth's 
tenant,  and  also  as  compensation  for  the  improvements  made  by  the 
plaintiff,  and  for  the  value  of  the  articles  mentioned  in  the  particulars 
of  the  plaintiff's  demand.  Mr.  Holdforth  and  the  plaintiff  agreed 
that  the  plaintiff  should  quit  his  possession  of  the  house  on  payment 
of  the  rent  then  due;  and  Mr.  Holdforth  and  the  defendant  acreed 
that  the  latter  should  become  the  tenant  at  an  advanced  rent  of  oOL 
And  accordingly,  in  pursuance  of  this  arrangement,  on  the  6th  of  July, 
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1850,  the  plaintiff  gave  up  the  key  to  Mr.  Holdforth's  agent  and  paid 
him  the  rent  up  to  that  time,  and  Mr.  Holdforth's  agent  then  and 
there  delivered  the  key  to  the  defendant,  who  has  occupied  the  house 
from  that  time  to  the  commencement  of  this  action.  About  ten  days 
after  the  6th  of  July,  the  defendant  paid  to  the  plaintiff  61/.  in  part 
of  the  said  sum  of  lOOZ.  and  this  action  was  brought  to  recover  the 
balance  of  49/.  The  agreement  between  the  plaintiff  and  defendant, 
of  the  4th  of  July,  1850,  on  which  this  action  was  brought,  was  not, 
nor  was  any  memorandum  or  note  thereof,  in  writing.  It  was  ob- 
jected on  the  part  of  the  defendant  that  this  action  was  brought  upon 
a  contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  or  some 
interest  in  or  concerning  them,  and  that  it  could  not  be  maintained  on 
a  verbal  agreement.  The  judge  overruled  the  objection,  and  ruled 
and  determined  that  the  plaintiff  was  entitled  to  recover,  and  accord- 
ingly gave  a  verdict  for  the  plaintiff  for  49/.  There  was  no  evidence 
of  an  account  stated,  the  defendant  having  always  alleged  that  the 
51/.  which  he  had  paid  was  all  that  he  had  agreed  to  pay. 

The  question  for  the  opinion  of  the  said  Court  of  Common  Pleas 
was,  whether  the  ruling  and  determination  of  the  judge  of  the  county 
court,  that  this  action  could  be  maintained  on  the  verbal  agreement 
of  the  4th  of  July,  was  correct  in  point  of  law.  And  if  the  Court  of 
Appeal  should  be  of  opinion  that  such  ruling  and  determination  were 
incorrect  in  point  of  law,  then  the  said  court  were  to  set  aside  the 
verdict  entered  for  the  plaintiff  and  make  such  other  order  thereupon 
as  the  said  court  might  think  proper. 

Udall^  for  the  appellant,  the  defendant  below.  The  judgment  of 
the  county  court  was  wrong.  No  action  is  maintainable  on  the 
verbal  contract  upoii  which  this  action  was  brought  It  falls  within 
the  4th  section  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  as  a  contract 
of  sale  of  lands,  or  as  a  contract  concerning  lands,  and  ought  to  have 
been  in  writing.  Cocking'  v.  Wardj  1  Com.  B.  Rep.  858 ;  s.  c.  15  Law 
J.  Rep.  (n.  8.)  C.  P.  245,  and  The  Earl  of  Falmouth  v.  Thomas,  1  Cr. 
&  M.  89 ;  s.  c.  2  Law  J.  Rep.  (n.  s.)  Exch.  57,  are  conclusive  author- 
ities in  favor  of  the  appellant,  that  such  a  contract  as  the  present 
cannot  be  enforced  by  action. 

Hall,  for  the  respondent,  the  plaintiff  betew.  This  case  does  not 
fall  within  the  prohibition  of  section  4  of  the  statute  of  frauds,  as 
there  has  been  a  complete  performance  of  the  contract  on  one  side, 
and  part  performance  on  the  other.  The  action  is  founded  on  an 
executed  consideration,  and  in  such  cases  the  statute  does  not  apply ; 
Souch  V.  Straivbridgey  2  Com.  B.  Rep.  808 ;  s.  c.  15  Law  J.  Repi  (n.  s.) 
C.  P.  170 ;  Seaman  v.  Price,  2  Bing.  437 ;  s.  c.  3  Law  J.  Rep.  C.  P. 
58,  and  Inman  v.  Stamp,  1  Stark.  12.  The  agreement  has  been  so  far 
performed  on  both  sides  that  equity  would  compel  a  specific  perform- 
ance. Secondly,  the  contract  itself  is  not  within  the  statute  of  frauds ; 
BO  far  as  it  relates  to  the  fixtures  it  is  not  a  sale  of  any  interest  in  land, 
Hallen  v.  Runder,  1  Cr.  M.  &  R.  266 ;  s.  c.  3  Law  J.  Ilep.  (n.  s.)  ExcL 
260 ;  nor  with  respect  to  the  delivery  of  possession  is  it  a  contract  for 
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the  sale  of  any  interest  in  land.  It  is  merely  an  agreement  that  the 
plaintiff  will  deliver  up  immediate  possession  of  his  house  to  the  de- 
fendant The  plaintiff  does  not  profess  to  convey  any  interest  to  the 
latter.  Previous  to  and  quite  independent  of  this  contract  the  plain- 
tiff had  agreed  with  his  landlord  to  deliver  up  possession,  and  the 
landlord  had  also  agreed  with  the  defendant  to  accept  him  as  tenant. 
The  plaintiff  merely  quits  the  premises  sooner  than  he  was  bound  to 
do,  and  the  effect  is  that  it  gives  a  license  to  the  defendant  to  enter 
without  a  trespass.  In  BvUemere  v.  Hayes,  5  Mee.  &  W.  456 ;  s.  c.  9 
Law  J.  Rep.  (n.  s.)  Exch.  44,  Parke,  B.,  seems  to  think  that  an  agree- 
ment to  relinquish  possession  of  premises  merely  would  not  amount 
to  a  contract  for  an  interest  in  land. 

[Maule,  J.  It  need  not  be  a  contract  for  the  sale  of  land  to  be 
within  the  statute ;  if  it  be  a  contract  relating  to  the  sale  of  land,  it  is 
enough.] 

It  is  not  a  contract  relating  to  the  sale  of  lands.  It  does  not  amount 
to  an  assignment  of  the  plaintiff's  term. 

[Maule,  J.  The  plaintiff  had  an  agreement  for  an  even  year's 
lease ;  he,  therefore,  had  an  equitable  interest  in  the  land.  A  sale  of 
that  interest  clearly  would  be  within  the  statute  of  frauds.  Is  not 
this  agreement  in  substance  for  that  purpose  ?  Does  he  not  by  virtue 
of  this  agreement  part  with  his  equitable  title  to  a  seven  years'  lease?] 

The  plaintiff  does  not  affect  to  transfer  any  title  to  the  defendant. 
Nor  does  the  defendant  affect  to  take  any  interest  from  him.  He 
merely  parts  with  the  possession. 

[Maule,  J.  By  parting  with  the  possession  he  parts  with  his 
equitable  title.  Had  he  proceeded  in  equity  to  compel  his  landlord 
to  grant  him  a  seven  years'  lease,  the  question  is,  whether  the  lattet 
could  not  have  said  that  the  plaintiff  had  parted  with  his  interest  to 
another  person.] 

The  interest  of  the  defendant  was  not  the  same  as  the  plain tifTs. 
He  was  only  a  sub-lessee.  Cocking'  v.  Ward  is  distinguishable. 
There  the  agreement  was,  in  fact,  for  an  assignment. 

Maule,  J.  The  statute  of  frauds  does  not  contemplate  any  par- 
ticular mode  of  conveyance.  If  any  thing  is  done  which,  in  substance, 
amounts  to  a  sale,  or  a  parting  with  a  man's  interest  in  land,  the  con- 
tract is  within  the  statute.  After  the  case  of  Cocking  v.  Ward  we 
cannot  but  say  that  the  decision  of  the  judge  below  was  wrong. 

The  rest  of  the  court  concurred. 

Appeal  allowed^  wUh  costs. 
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COUNTY  COURT  APPEAL. 

CuTHBERTSoN,  Appellant;  Parsons,  Respondent.^ 

May  11,  1852. 

Negligence  —  Harbor  Commissioners^  Liability  —  Injury  by   Person 
under  their  Control  —  Reversing'  JudgmerU  net  sustainable 

on  the  Facts. 

The  plaintiff's  yessel  received  damage  throngh  the  negligence  and  nnskilfalness  of  the  mas- 
ter of  a  Bteam-tng,  which  was  employed  in  towing  it  in  the  harbor  of  N.  By  an  act  of  par- 
liament, which  appointed  commissioners  of  the  harbor,  it  had  been  provided  that  it  should 
be  lawful  for  the  commissioners  to  build  or  provide  steam-tugs  for  towing  vessels  into  or 
out  of  the  harbor,  and  that  any  person  requiring  the  assistance  of  a  towing- vessel  should 
pay  to  the  commissioners  such  reasonable  compensation  as  the  commissioners  should  fix. 
An  arrangement  had  been  entered  into  between  the  commissioners  and  the  proprietors  of 
the  steam-tugs  which  had  previously  plied  in  the  harbor  without  being  subject  to  any 
control  of  the  commissioners,  that  tne  proprietors  should  employ  their  boats  at  a  reduced 
scale  of  charges,  and  that  the  commissioners  should  pay  them  a  sum  annually,  by  way  of 
compensation  for  their  making  the  reduction.  The  steam-tugs  had  been  by  consent  of  the 
proprietors  placed  under  the  control  of  the  harbor-master,  who  was  authorized  by  the  act  to 
give  directions  respecting  the  management  of  vessels  in  the  harbor.  The  plaintiff  recovered 
judgment  for  the  injury  to  his  vessel  against  the  commissioners  in  a  county  court,  on  the 
ground  that  they  were  responsible  for  the  negligence  and  misconduct  of  the  master  of 
2ie  tug :  — 

EeJd^  on  appeal,  tliat  the  judgment  ought  to  be  reyersed,  as  on  no  inferences  of  facts  that 
could  legitimately  be  drawn  from  the  case,  could  the  judgment  of  the  county  court  have 
been  arrived  at  without  an  error  in  law. 

Case  on  appeal  to  the  Court  of  Common  Pleas. 

This  was  an  action  brought  in  the  county  court  of  Glamorganshire, 
held  at  Neath,  by  the  above-named  respondent  against  the  above- 
named  appellant,  as  clerk  to  the  commissioners  for  improving  the 
port  and  harbor  of  Neath,  and  who  is  liable  to  be  sued  as  the  nominal 
defendant  on  behalf  of  the  said  commissioners,  in  pursuance  of  an  act 
of  parliament,  7  Vict.  c.  71,  entitled  "  An  act  for  improving  and  main- 
taining the  port  or  harbor  of  Neath,  in  the  county  of  Glamorgan." 
The  action  was  so  brought  by  the  respondent,  as  the  owner  of  a  ship 
called  the  Grace  Darling,  against  the  appellant,  as  such  clerk,  to  re- 
cover damages  from  the  said  harbor  commissioners  for  an  injury  done 
or  occasioned  to  the  said  ship  of  the  respondent,  on  the  28th  of  Feb- 
ruary, 1851,  by  the  negligence,  carelessness,  and  want  of  skill  of  cer- 
tain persons  alleged  to  be  the  agents  and  servants  of  the  said  harbor 
commissioners.  The  following  were  the  particulars  of  the  respondent's 
claim  delivered  in  the  said  action  The  plaintiff  asks  to  recover  the 
following  damages  as  having  been  sustained  by  him,  for  that  the 
commissioners  for  improving  the  port  or  harbor  of  Neath,  on  the  .28th 
of  February,  1851,  and  within  the  jurisdiction  of  this,  court,  did,  by 
reason  of  the  want  of  proper  care,  skill,  and  diligence  on  the  part  of 
the  said  commissioners,  their  agents  and  servants,  cast  away  the  tow- 
rope  of  a  certain  vessel  called  the  Grace  Darling  while  in  tow  of  the 

1  21  Law  J.  Rep.  (n.  s.)  C.  P.  165.     Coram  Maule,  J.,  Cbesswell,  J.,  Williams, 

J.,  and  Talfourd,  J. 

44  • 
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steam-tDg  called  the  Dragon  Fly,  and  did  thereby  damage  and  injure 
the  said  vessel  called  the  Grace  Darling,  belonging  to  the  said  plain- 
tiff, and  the  plaintiff  was  by  reason  thereof  prevented  for  a  long  time 
from  trading  and  carrying  on  his  business  as  owner  of  the  said  vessel, 
and  the  plaintiff  was  also  thereby  subjected  to  the  expenses  of  repair- 
ing the  said  vessel,  and  otherwise  damnified  to  the  plaintiff's  damage 
of  27/.  6s,  9(L  Section  189  of  the  before-recited  act  is  in  the  follow- 
ing words :  viz.,  "  And  be  it  enacted,  that  it  shall  be  lawful  for 
the  harbor-master  for  the  time  being  to  give  directions  for  all  or  any 
of  the  following  purposes ;  that  is  to  say,  for  regulating  the  time  and 
manner  in  which  any  vessel  shall  enter  into,  go  out  of,  or  lie  in  the 
limits  of  the  said  port  and  harbor,  and  the  position,  mooring  and  un- 
mooring, placing  or  removing  of  any  vessel  within  the  said  limits  ; 
for  regulating  the  manner  in  which  any  vessel  shall  take  in  or  dis- 
charge its  cargo,  or  any  part  thereof,  or  shall  take  in  or  deliver  ballast, 
within  the  limits  of  the  said  harbor ;  for  regulating  the  government 
of  any  vessel  within  the  said  limits."  In  support  of  the  claim  for 
damages,  the  respondent  adduced  evidence  to  prove  that  the  harbor- 
master would  not  allow  the  said  vessel,  the  Grace  Darling,  to  be 
taken  into  tow  by  the  said  steam-tug  without  first  taking  a  pilot  on 
board,  and  accordingly  the  master  of  respondent's  vessel  took  one  of 
the  pilots  of  the  said  harbor  on  board,  who  took  charge  of  and  steered 
her,  and  that  by  the  negligence  and  unskilfulness  of  the  master  of  the 
steam-tug,  the  Dragon  Fly,  in  improperly  casting  off  the  tow-rope  at- 
tached to  the  said  vessel,  the  Grace  Darling  sustained  the  damage 
whicL  was  the  subject  of  the  action,  and  which  was  proved  to  be  of 
the  extent  and  amount  stated  in  such  particulars.  In  addition  to 
such  evidence  and  in  order  to  prove  the  liability  of  the  said  harbor 
commissioners  for  such  damage,  the  said  respondent  further  put  in 
evidence  certain  minutes  of  proceedings  q{  the  said  harbor  commis- 
sioners of  the  29th  of  April  and  the  13th  of  May,  1844,  in  respect  to 
an  arrangement  then  entered  into  by  them  with  the  proprietors  of  the 
said  tug-boat,  for  the  employment  of  the  tug-boat,  in  the  port  and 
harbor  of  Neath,  and  which  said  arrangement  continued  in  force  at 
the  time  the  damage  complained  of  was  done.  The  following  are 
copies  of  the  said  minutes. 

Copy  minute,  made  on  the  29th  day  of  April,  1844 :  — 

"  Your  committee  having  given  some  attention  to  the  effect  of  the 
present  charges  for  steam-towage  on  the  trade  of  the  port  of  Neath, 
and  having  become  aware  that  instances  daily  occur  where  vessels 
prefer  waiting  the  chances  of  a  fair  wind  to  incurring  the  expense  of 
steam,  and  the  act,  clause  206,  authorizing  the  commissioners  to  pro- 
vide steam-tugs  for  towing  or  hauling  ships,  recommend  the  com- 
missioners to  enter  into  an  arrangement  with  the  proprietors  of  the 
Neath  steam-tugs  for  the  employment  of  their  boats  at  a  scale  of 
charges  reduced  to  one  half  of  the  present  rates,  and  that  the  com- 
missioners do  offer  as  a  compensation  to  the  proprietors  of  such 
steamers  for  making  such  a  reduction  in  their  rates,  the  sum  of  225L 
annually,  being  the  interest  at  5/.  per  cent,  on  4,500/.,  the  estimated 
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value  of  the  boats.  The  proprietors  to  engage  to  provide  boats  or 
tugs  equal  to  the  works,  at  such  reduced  rate,  and  the  contract  to  be 
annual,  subject  to  six  months'  notice  by  either  party  to  discontinue 
the  same. 

"  Your  committee  rely  that  the  proposed  measures  will  induce  such 
an  increase  in  the  trade  of  this  port  that  the  receipt  from  shipping 
dues  will  very  much  approximate  to  the  amount  to  be  paid  to  the 
proprietors  of  the  steam-tugs. 

''  Resolved,  that  the  standing  committee  be  authorized  to  treat  * 
with  the  North  Steam  Company  on  the  terms  of  the  report" 

Copy  minute,  made  on  the  13th  of  May,  1844 :  — 
"  Mr.  Gwyn  and  Mr.  Jonathan  Rees  having  reported  to  this  meet- 
ing on  behalf  of  the  steam-tug  proprietors  that  they  accede  to  the 
proposition  made  to  them  respecting  the  employment  of  the  Pioneer 
and  Dragon  Fly,  at  the  harbor  meeting  held  on  the  29th  of  April 
last,  — 

"  Resolved,  that  the  agreement  be  confirmed," 

The  minute-book  of  proceedings  of  the  said  commissioners  also  set 
out  in  several  subsequent  annual  reports,  that  the  arrangements  made 
with  the  tug-proprietors  had  worked  most  beneficially  for  the  interests 
of  the  harbor,  and  that  it  was  desirable  that  such  arrangement  should 
continue. 

The  following  is  a  copy  of  one  of  the  minutes  made  on  the  24th 
of  April,  1848:  — 

"  Your  committee  also  deem  it  essential  to  the  interests  of  the  port 
that  the  compensation  be  continued  to  be  paid  to  the  owners  of  the 
steam-tugs,  to  enable  the  tugs  to  work  at  their  present  low  rates  of 
towage." 

The  said  report  also  cited  and  relied  on  the  206th  section  of  the 
said  act  of  parliament,  of  which  the  following  is  a  copy :  — 

"  And  be  it  enacted  that  it  shaU  be  lawful  for  the  said  commission- 
ers to  build  or  provide  vessels  to  be  propelled  by  steam  or  otherwise, 
or  to  provide  a  dredge  for  the  purpose  of  cleaning,  scouring,  and 
deepening  the  said  port  or  harbor,  or  any  part  thereof,  and  also  steam- 
tugs  for  towing  or  hauling  ships,  barks,  or  other  vessels  or  rafts  of 
timber  into  or  out  of  the  said  port  or  harbor,  or  for  either  of  such 
purposes ;  and  any  person  requiring  the  assistance  of  such  towing- 
vessels,  steam-tugs,  or  dredges,  shall  pay  to  the  said  commissioners 
Such  reasonable  rates  of  compensation  for  the  use  thereof  as  shall 
firom  time  to  time  be  established  by  the  said  commissioners." 

It  was  also  proved  by  the  evidence  of  a  proprietor  of  one  of  the 
steam-tugs  employed  in  the  harbor  service,  and  who  is  also  one  of 
the  harbor  commissioners,  and  was  a  harbor  commissioner  when  the 
aforesaid  resolutions  were  passed,  that  the  harbor  commissioners  had 
nothing  to  do  with  the  steam-tugs  up  to  the  end  of  the  year  1843 ; 
that  the  steam-tugs  had  previously  been  under  the  management  of 
different  captains  or  masters ;  that  the  resolutions  of  the  harbor  com- 
Qiissioners  were  passed  in  order  that  the  tugs  should  be  under  the 
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control  of  the  commissioners,  with  the  view  of  controling  the  dues  of 
the  harbor,  and  that  the  control  of  the  steam-tugs  was  given  to  Cap- 
tain Lowther,  the  harbor-master,  because  he  was  the  harbor-master. 
It  was  contended  that  by  virtue  of  the  said  section  of  the  said  act  of 
parliament,  and  on  the  above  evidence,  the  said  commissioners  were 
liable  for  the  damage  occasioned  to  the  said  ship  of  the  respondent 
by  the  negligence,  carelessness,  and  want  of  skill  of  the  master  of  the 
tug-boat. 

On  the  part  of  the  said  commissioners  evidence  was  adduced,  but 
failed,  to  prove  that  the  injury  to  the  respondent's  ship  arose  from  the 
ixegligence  and  want  of  skill  on  the  part  of  the  master  and  pilot  of 
the  Grace  Darling.  It  was  further  proved,  in  order  to  show  that  the 
commissioners  were  not  liable  for  the  damage  done  to  the  said  ship, 
that  the  tug-boat  Dragon  Fly  was  the  property  of  a  private  com- 
pany, and  not  the  property  of  the  commissioners ;  that  the  proprietors 
of  the  tug-boats  appointed  their  own  collector  or  agent,  and  that 
they  or  their  agent  appointed  or  hired  the  master  and  crew  of  the 
Dragon  Fly ;  that  such  agent,  master  and  crew  were  paid  their  salary 
and  wages  by  the  proprietors  of  the  tug-boats,  and  that  such  proprie- 
tors alone  and  exclusively  received  the  proceeds  arising  from  the 
towage  of  ships  into  and  out  of  the  port  and  harbor  of  Neath,  and  all 
the  other  earnings  of  the  said  tug-boats ;  that  the  harbor-master  was 
appointed  by  the  proprietors  of  the  steam-tugs  in  the  year  1843  ex- 
clusive manager  of  the  tugs  employed  in  the  harbor  service,  and  has 
continued  to  be  so  up  to  the  present  time.  On  the  above  evidence  the 
judge  of  the  said  county  court  was  of  opinion  that  the  damage  done 
to  the  respondent's  said  ship  was  occasioned  by  the  negligence  and 
want  of  skill  of  the  master  of  the  said  tug-boat ;  and  that  the  said 
commissioners,  by  reason  of  the  arrangement  disclosed  by  the  said 
minutes  of  proceedings,  and  the  206th  section  of  the  said  act  of  par- 
liament, were  liable  and  responsible  to  the  respondent  for  such  da- 
mage, and  he  ordered  judgment  to  be  entered  for  the  respondent  for 
the  amount  claimed  in  his  said  particulars  against  the  said  commis- 
sioners. 

The  question  for  the  opinion  of  the  court  was,  whether,  upon  the 
evidence  and  under  the  circumstances  herein  set  forth,  the  said  judg- 
ment given  for  the  respondent  was  right. 

Quain^  for  the  appellant,  the  defendant  below.  The  commissioners 
of  the  harbor  are  not  liable  for  the  negligence  of  the  persons  on  board 
the  steam-tug.  They  were  not  the  servants  of  the  commissioners. 
Reedie  v.  The  London  and  Northwestern  Railway  Company^  4  Exch. 
Rep.  244;  s.  c.  20  Law  J.  Rep.  (n.  s.)  Exch.  65.  (He  was  then 
stopped  by  the  court.) 

Badeley,  for  the  respondent,  tne  plaintiff  below.  First,  this  is  a 
case  of  mixed  fact  and  law.  This  court,  therefore,  will  not  interfere. 
It  has  been  decided  in  this  court,  that,  if  on  any  view  of  the  facts 
stated  in  the  case,  the  decision  of  the  county  court  can  have  been 
right  in  law,  the  judgment  will  be  upheld.     It  vydll  only  be  reversed 
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if  it  necessarily  and  conclusively  appear  that  the  judge  was  wrong  in 
point  of  law.  The  East  Anglian  Railways  Company  v.  Lythgoe^  20 
JLaw  J.  Rep.  (n.  s.)  C.  P.  84 ;  s.  c.  2  Eng.  Rep.  331 ;  Catoley  v.  FuV' 
nell,  Ibid.  197 ;  s.  c.  6  Eng.  Rep.  397.  No  particular  point  of  law  is 
raised  here ;  but  the  question  asked  here  is,  whether,  upon  the  evi- 
dence and  under  the  circumstances  set  forth,  the  judgment  is  right. 
It  is  a  question  of  fact  whether  the  relation  of  master  and  servant  ex- 
isted. There  was  no  jury.  The  judge  decided  the  fact  alone,  as  it 
were,  in  the  character  of  an  arbitrator.  Secondly,  the  case  shows  that 
the  relation  of  master  and  servant  did  exist  between  the  parties  who 
did  the  injury  and  the  commissioners,  and  therefore  the  latter  are 
liable.  They  were,  as  it  were,  part  owners  of  the  tugs.  Bush  v. 
Steinman^  1  Bos.  &  P.  404,  lays  down  the  rule  respondeat  superior. 
By  the  arrangement  between  the  commissioners  and  the  steam-tug 
proprietors,  the  tugs  were  placed  under  the  entire  control  of  the  com- 
missioners. The  persons  on  board  were  bound  to  obey  the  directions 
of  the  harbor-master,  their  officer.  If  the  commissioners  would  be 
answerable  for  negligence  ii>  not  providing  proper  vessels,  they  are 
equally  answerable  if  the  vessels  which  they  do  provide  be  impro- 
perly managed. 

Maule,  J.  If  it  could  have  been  made  to  appear,  by  any  inference 
of  fact  that  could  legitimately  be  drawn  from  the  evidence  set  omt^ 
that  the  decision  might  have  been  in  favor  of  the  plaintiff  witn- 
out  any  miscarriage  in  point  of  law  on  the  part  of  the  judge  below, 
the  judgment  could  not  have  been  disturbed,  notwithstanding  tha- 
the  more  probable  inferences  which  this  court  would  draw  from  the 
came  case  would  not  warrant  that  judgment  But  I  believe  that  we 
all  feel  no  difficulty  in  saying  that,  drawing  any  inferences  from  the 
matters  of  fact  and  evidence  stated  in  the  case,  the  judgment  could 
not  have  been  arrived  at  without  an  error  in  point  of  law ;  that  is  to 
say,  the  county  court  judge,  in  holding  that  there  was  any  thing  in 
the  evidence  before  him  to  show  that  the  defendant  was  liable  in  law, 
must  necessarily  have  been  wrong.  The  court  reverses  the  decision, 
and  gives  costs. 

Judgment  reversed. 
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February  9,  18S2. 

Principal  cmd  Agent  —  Charter-party  —  Liability  of  real  Principal 

although  describing  himself  as  Agent. 

If  a  penon  describes  himself  In  a  written  contract  as  an  a^nt  for  a  principal  not  named,  be 
is  liable  npon  the  contract,  if  proved  to  bo  Uie  real  principal. 

Bnt  where  a  charter-party  contained  a  clause,  *^  that  this  charter-party  being  concladed  br 
C.  T.  J.  (the  defendant)  on  behalf  of  anodier  person  resident  abroad,  it  is  agreed  that  aU 
liability  of  G.  T.  J.  ceases  as  soon  as  he  has  shipped  the  cargo,"  evidence  that  tbe  defend- 
ant had  bought  and  paid  for  the  goods  in  his  own  name,  and  that  at  the  port  of  dcstina* 
tion  they  had  been  claimed  by  and  delivered  to  a  person  who  produced  an  unsigned  bill 
of  lading,  which  tlie  captain  had  delivered  to  the  defendant,  was  held  insufficient  to  render 
the  defendant  liable  in  an  action  for  the  freight 

Assumpsit  for  freight  npon  a  charter-party. 

Plea  —  Non  assnmpsit 

At  the  trial,  before  Piatt,  B.,  at  the  last  Newcastle  Summer  As- 
sizes, the  charter-party,  npon  which  the  defendant  was  sought  to  be 
made  liable,  was  put  in.  It  was  made  between  the  plaintiff  and  the 
defendant  in  the  usual  form,  with  the  exception  of  the  following  pro- 
viso:—  "This  charter-party  being  concluded  by  Mr.  C.  T.  Jackson 
(the  defendant)  on  behalf  oi  another  party  resident  abroad,  it  is  agreed 
that  all  liability  of  loss  ceases  as  soon  as  he  has  shipped  the  cargo. 

1  21  Law  J.  Bep.  (n.  s.)  Exch.  137. 
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The  vessel  to  be  addressed  to  the  charterer's  agent  at  Genoa,  paying 
the  usual  commission  of  3Z.  per  cent."  The  goods  were  to  be  deli- 
vered to  the  freighter  or  his  assigns,  freight  to  be  paid  on  delivery. 
It  was  objected,  on  behalf  of  the  defendant,  that  in  consequence  of 
this  proviso,  it  was  not  open  to  the  plaintiff  to  charge  him  personally 
upon  this  charter-party.  The  objection  was  overruled,  with  leave  to 
move  for  a  nonsuit ;  and  evidence  was  then  given  that  upon  the  ar- 
rival of  the  vessel  at  Genoa,  a  person  produced  a  bill  of  lading,  but 
not  signed  by  the  captain  of  the  ship,  and  claimed  the  goods ;  and 
that  the  captain,  after  taking  the  advice  of  the  consul,  had  delivered 
the  goods  to  him  as  the  agent  of  the  defendant  It  was  also  proved 
that  the  defendant,  had  bought  and  paid  for  the  goods  in  his  own 
name.  Upon  this  evidence,  the  jury  found,  in  answer  to  a  question 
put  by  his  lordship,  that  the  defendant  was  the  real  owner  of  the 
goods,  and  a  verdict  was  taken  for  the  plaintiff  for  the  amount 
claimed.  A  rule  was  obtained  in  the  following  term  for  a  new  trial, 
or  for  a  nonsuit,  against  which 

Knowles  and  Brown  now  showed  cause.  The  defendant  was 
liable  upon  this  charter-party,  notwithstanding  the  proviso  which  is 
relied  upon  to  exempt  him,  because  that  merely  means  that  he  may 
relieve  himself  from  liability  by  naming  his  foreign  principal,  but 
until  that  time  he  is  liable  although  he  calls  himself  agent.  This 
would  be  the  case  independently  of  the  fact,  that  in  this  case  he  is 
the  owner  of  the  goods,  and  therefore  himself  the  principal.  All  the 
authorities  were  recently  discussed  and  examined  by  the  Court  of 
Queen's  Bench  in  Shmalz  v.  Avery,  20  Law  J.  Rep.  (n.  s.)  Q.  B. 
228 ;  s.  c.  3  Eng.  Rep.  391,  where  it  was  held  that  the  plaintiff  was 
entitled  to  sue  upon  a  charter-party  as  principal,  although  in  it  he 
was  described  as  "  agent  of  the  freighter,"  and  there  was  a  provision 
limiting  his  liability  just  as  in  this  case,  except  that  the  words  '^  re- 
sident abroad "  were  omitted.  The  note  to  Thomson  v.  Davenport, 
2  Smith,  L.  C.  226,  was  there  relied  upon  as  establishing  from  all  the 
cases  that  '<  if  A  state  himself  to  be  an  agent,  and  have  really  no 
principal,  he  is  in  law  himself  the  principal."  The  court,  in  an  ela- 
borate judgment,  examined  the  cases  of  Bickerton  v.  Burr  ell,  5  M.  & 
S.  383 ;  Jenkins  v.  Hutchinson,  .18  Law  J.  Rep.  (n.  s.)  Q.  B.  274 ; 
Rayner  v.  Grote,  15  Mee.  &  W.  359 ;  s.  c.  16  Law  J.  Rep.  (n.  s.) 
Exch.  79 ;  Humble  v.  Hunter,  12  Q.  B.  Rep.  310 ;  s.  c.  17  Law  J. 
Rep.  (n.  s.)  Q.  B.  350 ;  and  Smyth  v.  Anderson,  7  Com.  B.  Rep.  21 ; 
s.  c.  18  Law  J.  Rep.  (n.  s.)  C.  P.  109,  and  thus  concluded  their  judg- 
ment :  —  "  After  all,  the  question  is  reduced  to  this,  whether  we  are 
to  assume  that  the  defendant  did  so  rely  on  the  character  of  the 
plaintiff  as  agent  only,  and  would  not  have  contracted  with  him  as 
principal,  if  he  had  known  him  to  be  so,  and  are  to  lay  it  down  as  a 
broad  rule,  that  a  person  contracting  as  agent  for  an  unknown  and  un- 
named principal,  is  precluded  from  saying,  *  I  am  myself  that  princi- 
pal.' Doubtless  his  saying  so  does  in  some  measure  contradict  the 
written  contract,  especially  the  concluding  clause,  which  says,  '  this 
charter-party  being  concluded  on  behalf  of  another  party,'  &c.,  for 
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there  was  no  such  party.  It  may  be  that  the  plaintiff  entered  into 
the  charter-party  for  some  other  party,  who  had  not  absolutely  au- 
thorized him  to  do  so,  and  afterwards  declined  taking  it,  or  it  may  be 
that  he  intended  originally  to  be  the  principal.  In  either  case  the 
charter-party  would  be,  strictly  speaking,  contradicted;  yet  the  de- 
fendant does  not  appear  to  be  prejudiced,  for  as  he  was  regardless 
who  the  real  freighter  was,  it  shoidd  seem  he  trusted  for  his  freight 
to  his  lien  on  the  cargo.  But  there  is  no  contradiction  of  a  charter- 
party  if  the  plaintiff  can  be  considered  as  filling  two  characters, 
namely,  those  of  agent  and  principal.  A  man  cannot  in  strict  pro- 
priety of  speech  be  said  to  be  agent  to  himself,  yet  in  contracts  of  this 
description  we  see  no  absurdity  in  saying  that  he  might  fill  both 
characters,  that  he  might  contract  as  agent  for  the  freighter,  whoever 
that  freighter  might  turn  out  to  be,  and  might  still  adopt  that  charac- 
ter of  freighter  himself  if  he  choose.  There  is  nothing  in  the  argu- 
ment that  the  plaintiff's  responsibility  is  expressly  made  to  cease  *  as 
soon  as  the  cargo  is  shipped,'  for  that  limitation  plainly  applies  only 
to  his  character  of  agent,  and  being  real  principal,  his  responsibility 
would  unquestionably  continue  after  the  cargo  was  shipped." 

[Parke,  B.  In  that  case  the  action  was  against  the  defendant  for 
not  performing  his  contract  with  the  plaintiff  as  agent,  but  the  form 
of  the  declaration  compelled  him  to  prove  that  he  was  the  real  prin- 
cipal as  he  was  described  to  be  "  merchant  and  freighter."  Here  the 
difficulty  which  presses  upon  my  mind  is,  that  on  the  face  of  the  con- 
tract the  plaintiff*  is  represented  as  not  the  owner,  and  the  only  evi- 
dence to  show  that  he  was  the  owner  is,  that  he  bought  the  goods  in 
his  own  name.  K  he  really  was  the  owner,  and  the  goods  were  re- 
ceived on  his  account  by  bis  agent,  the  defendant,  he  would,  I  think, 
be  responsible  on  this  charter-party  and  also  for  the  freight.] 

There  v/h.s  primd  facie  evidence,  and  no  one  was  called  on  the  part 
of  the  defendant  to  contradict  or  explain  it  And  there  was  the  fact 
that  the  bill  of  lading  produced  by  the  person  who  received  the  goods 
at  Genoa  must  have  been  received  from  the  defendant.,  to  whom  the 
captain  had  delivered  it,  although  it  was  unsigned.  The  goods  were, 
therefore,  delivered  to  the  order  of  the  freighter.  The  contract  has 
been  executed,  and  the  defendant  had  the  benefit  of  it, 

[Alderson,  B.  The  question  is  whether  there  is  any  reasonable 
evidence  of  the  defendant  being  the  real  owner.] 

Watson,  Manisty,  and  WiUeSy  in  support  of  the  rule,  were  not 
called  upon  by  the  court 

Parke,  B.  I  have  no  doubt  that  the  defendant  would  be  respon- 
sible if  he  was  the  real  principal,  and  that  this  charter-party  does  not 
preclude  proof  of  this  fact.  But  the  document  in  the  first  place 
affords  proof  of  his  agency,  and  there  is  no  proof  to  the  contrary,  the 
burthen  of  proof  being  upon  the  party  seeking  to  falsify  the  state- 
ment in  the  contract.  Downman  v.  VnlliamSj  7  Q.  B.  Rep.  103 ;  s.  c. 
nom.  Downman  v.  Jones,  14  Law  J.  Rep.  (n.  s.)  Q.  B.  226.  The  pur- 
chase by  the  defendant  in  his  own  name  is  quite  as  consistent  with 
his  being  agent  as  principal. 
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Alderson,  B.  In  the  point  reserved,  my  Brother  Piatt  was  quite 
right ;  but  the  verdict  was  wrong,  as  there  was  no  evidence  to  esta- 
blish that  the  defendant  was  not  the  agent. 

Platt,  B.,  concurred. 

Rule  absolute  for  a  new  trial 


Ex  parte  Elizabeth  Jones.^ 

April  23,  1852. 

VoffrarU  Act  —  Highway — Form  of  Commitment  —  Intent, 

The  5  Geo.  4,  c.  83,  s.  4,  (the  Vagrant  Act)  does  not  render  any  suspected  person  or  reputed 
thief  who  may  be  found  frequenting  a  street  with  intent  to  commit  felony  liable  to  be 
punished  as  a  rogue  and  vagabond  unless  the  street  leads  to  some  river,  canal,  &c.,  or  is 
itse^  a  place  of  public  resort,  or  is  adjacent  to  a  place  of  public  resort 

Therefore  where  a  commihnent  stated  "  that  A  being  a  suspected  person  did,  on  &c.,  at,  &c., 
in  the  county  of  M.,  unlawfully  frequent  a  certfin  street,  to  wit,  a  street  called  Regent 
•    street,  with  mtent  to  commit  a  felony : " — 

Held,  that  A  was  entitled  to  be  discharged  on  a  writ  of  habeas  corpus, 

Held^  also,  that  the  statement  of  the  intent  to  commit  a  felony  was  sufficient  without  the 
insertion  of  the  word  "  there." 

[Beyina  y.  Broum,  8  Eng.  Bep.  321,  denied.    £db.] 

HuDDLESTON  on  a  former  day  had  moved  for  and  obtained  a  writ 
of  habeas  corpus  calling  on  the  keeper  of  the  Westminster  House  of 
Correction  to  produce  the  body  bf  Elizabeth  Jones,  then  in  his  custody 
under  a  commitment  as  a  rogue  and  vagabond,  under  5  Geo.  4,  c.  8o, 
8.  4,  which  enacts  "that  every  suspected  person  or  reputed  thief  fre- 
quenting any  river,  canal,  or  navigable  stream,  dock,  or  basin,  or  any 
quay  or  warehouse  near  or  adjoining  thereto,  or  any  place  of  public 
resort,  or  any  avenue  leading  thereto,  or  any  street,  highway,  or  place 
adjacent,  with  intent  to  commit  felony,"  shall  be  deemed  a  rogue  and 
vagabond,  and  punishable  as  therein  mentioned.  The  commitment 
in  question  was,  "  that  the  defendant  being  a  suspected  person  did,  on, 
&c,  at,  &c.,  in  the  county  of  Middlesex,  unlawfully  frequent  a  certain 
street,  to  wit,  a  street  called  Regent  street,  with  intent  to  commit  a 
felony,"  and  she  was  thereupon  committed  as  a  rogue  and  vagabond, 
pursuant  to  the  act  The  rule  was  moved  for  on  two  grounds  ;  firsts 
that  it  did  not  sufficiently  show  that  the  street  named  was  within  any 
of  the  cases  specified  in  the  statute,  and  secondly,  that  it  should 
have  shown  that  the  intent  was  to  commit  a  felony  in  the  street 
specified.  The  court  granted  the  writ,  but  intimated  their  opinion 
that  the  second  objection  was  not  tenable,  as  it  was  sufficient  to- 
state  that  there  was  an  intent  to  commit  felony.  Writ  granted. 


•  ^  21  Law  J.  Bep.  (k.  s.)  M.  C.  116. 
VOL.  X.  45 
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The  defendant  was  now^  brought  up  in  obedience  to  the  writ,  and 
thenjommitment  being  returned  and  read, 

Huddleston  moved  for  her  discharge.  This  question  has  been 
raised  before  Patteson,  J.,  at.  chambers.  His  lordship  ruled  that  the 
offence  was  confined  to  streets  and  highways  leading  to  a  river,  &a 
Subsequently  the  same  question  came  before  the  full  Court  of 
Queen's  Bench  in  Ex  parte  Brown^  21  Law  J.  Rep.  (n.  s.)  Q.  B. 
113 ;  s.  c.  nom.  Regina  v.  Brown^  8  Eng.  Rep.  321,  and,  although 
Lord  Campbell,  C.  J.,  Coleridge,  J.,  and  Wightman,  J.,  held  that  it 
was  sufficient  to  allege  that  the  defendant  frequented  any  highway, 
Patteson,  J.,  adhered  to  his  former  opinion.  It  is  submitted  that  this 
is  the  right  construction  of  the  act,  and  that  these  stringent  powers 
only  extend  to  protect  streets  leading  or  adjacent  to  the  places  before 
mentioned. 

No  one  appeared  to  support  the  commitment 

Pollock,  C.  B.  This  is  an  application  to  the  court  to  ascertain 
whether  a  subject  is  correctly  in  custody  under  this  commitment  It 
is  a  commitment  under  the  5  Geo.  4,  c.  83,  s.  4,  and  the  language 
used  is,  "  that  being  a  suspected  person  she  unlawfully  did  frequent' 
a  certain  street  there  (which  relates  to  Middlesex,  the  venue  in  the 
margin,)  called  Regent  street,  with  intent  to  commit  felony."  The 
intent  and  the  character  of  the  person  are  rightly  described,  and  the 
frequenting  is  properly  alleged.  The  question  is,  whether  the  place 
is  so  described  as  to  be  within  the  statute.  Stripped  of  all  reference 
to  the  venue  (Middlesex)  by  the  word  "there,"  it  is  a  simple  allega- 
tion of  a  person  unlawfully  frequenting  a  certain  Regent  street  w4th 
intent  to  commit  felony.  1  am  of  opinion  that  such  a  commitment 
cannot  be  sustained.  A  case  of  Ex  parte  Brown  has  been  referred 
to,  in  which  it  appears  that  Lord  Campbell,  C.  J.,  Coleridge,  J.,  and 
Wightman,  J.  were  of  opinion  that  the  commitment  was  good,  but 
that  Patteson,  J.  held  that  it  was  bad.  That  case  differs  from  this, 
inasmuch  as  the  commitment  was  for  frequenting  "  a  public  high- 
way," and  though  it  may  appear  at  first  sight  that  the  introduction 
of  the  word  "  public,"  as  a  description  of  the  highway  in  question, 
would  bring  the  case  within  the  act,  yet  I  am  of  opinion  that  the 
distinction  is  not  sufficient  to  constitute  any  substantial  difference, 
I  very  much  doubt  whether  I  could  have  concurred  with  the  majority 
of  the  Queen's  Bench  in  the  decision  at  which  they  arrived  in  this 
case,  but  I  have  no  doubt  whatever  that  the  language  of  this  com- 
mitment is  not  sufficient  to  constitute  an  offence  within  this  act 
The  words  of  the  4th  section  applicable  in  this  case  are  these. 
"Every  suspected  person  or  reputed  thief,  frequenting  any  river, 
canal,  or  navigable  stream,  dock,  or  basin,  or  any  quay,  wharf,  or 
warehouse,  near  or  adjoining  thereto,  or  any  street,  highway,  or 
avenue  leading  thereto,  or  any  place  of  public  resort,  or  any  avenue 


^  Before  Pollock,  C.  B.,  Parke,  B.  and  Aldbrsox,  B. 
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leading  thereto,  or  any  street,  highway,  or  place  adjacent."  The 
words  "  street  adjacent "  here  mean  some  street  adjacent  to  the  sub*- 
ject-matter  referred  to ;  not  any  street  whatever,  whether  public  or 
private.  This  being  so,  there  is  nothing  in  this  commitment  to  show 
that  this  street  called  Regent  street  is  a  place  of  public  resort ;  it  may 
be  a  private  street,  and,  if  it  be  not  a  place  of  public  resort,  in  order 
to  constitute  it  an  offence  for  a  suspected  person  to  frequent  it,  it 
must  be  stated  that  it  leads  to  that  which  is  meant  to  be  protected, 
that  is  to  say,  a  place  of  public  resort.  We  are  bound  when  the 
liberty  of  the  subject  is  concerned  to  take  care  that  the  great  powers 
which  are  intrusted  to  magistrates  by  this  act  are  not  exceeded,  and 
as  I  think  that  a  commitment  in  this  form  is  not  warranted  by  the 
act,  I  am  of  opinion  that  the  prisoner  is  entitled  to  be  discharged. 

Parke,  B.  I  am  of  the  same  opinion :  and  although  we  may  differ 
from  another  court,  we  are  bound,  as  an  independent  court,  to  express 
our  opinion  as  to  the  construction  of  this  act  of  parliament.  I  do 
not  think  that  the  judgment  of  the  Court  of  Queen's  Bench  in  Ex 
parte  Brown  can  be  supported,  and  it  is  not  distinguishable  from  the 
present  case,  though  the  word  "  public"  is  introduced  in  the  commit- 
ment. I  think  that  my  brother  Patteson  was  right  in  the  view  he 
took  of  the  act  on  two  occasions,  and  that  the  word  "  street "  in  the 
second  branch  of  the  clause  is  not  to  be  read  alone,  but  it  must  be 
construed  to  mean  some  street  leading  to  a  place  of  public  resort,  or 
to  some  place  of  public  resort  itself.  K  the  act  had  stopped  at  the 
first  branch  of  the  claui^e,  'a  commitment  in  this  form  might  have 
sufficed ;  but  as  the  legislature  uses  the  word  "  street "  again  in  the 
second  branch  of  the  clause,  it  cannot  have  been  so  used  in  the  gene- 
ral sense  of  the  word.  The  words  "leading  thereto,"  in  the  first 
branch  of  the  clause,  give  the  word  "  street "  a  special  meaning,  and 
show  that  it  is  a  street  leading  to  some  particular  place  before  men- 
tioned, such  as  river,  &c.  Then  the  act  goes  on  to  protect "  places 
of  public  resort,"  and  any  "  street,  highway,  or  place  adjacent"  I 
think  that  this  branch  of  the  clause  must  be  construed  to  mean  places 
of  public  resort,  and  all  streets  and  highways  adjacent  to  places  of 
public  resort,  and  not  to  mean  all  streets  whatever.  K  the  legislature 
meant  to  extend  the  word  **  street "  to  private  places,  such  as  a  cul  de 
sacy  or  to  unfrequented  streets  where  there  were  but  few  inhabited 
houses,  they  might  easily  have  carried  that  intention  into  effect  by  so 
stating  it,  and  by  using  the  word  " street"  alone,  which  would  have 
included  every  street.  This,  however,  they  have  not  done,  and  I  am 
of  opinion  that  the  word  "  street "  in  this  section  must  be  read  in  re- 
ference to  that  which  has  gone  before,  and  that  it  means  a  street  ad- 
jacent to  a  place  of  public  resort,  or  such  a  place  itself.  This  being 
so,  the  commitment  ought  so  to  state  the  case ;  and  as  it  does  not,  I 
am  of  opinion  that  it  is  defective  on  that  ground,  and  that  the  pri- 
soner is  entitled  to  her  discharge. 

Aldgrson,  B.  I  entirely  agree.  The  act  is  meant  in  the  first 
place  to  protect  certain  places  where  quantities  of  valuable  property 
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are  collected  together,  and  where,  therefore,  suspected  persons  and 
thieves  are  very  likely  to  frequent  for  the  purpose  of  committing 
felonies.  The  legislature  having  done  this,  go  on  very  naturally  to 
protect  the  streets,  highways,  and  avenues  leading  thereto.  The  act 
then  proceeds  to  protect  places  of  public  resort,  where  pockets  are 
liable  to  be  picked ;  and,  finally,  it  protects  streets,  highways,  and 
places  adjacent,  evidently  meaning  those  streets,  highways,  and  places 
which,  not  being  themselves  places  of  public  resort,  are  adjacent  to 
such.  Now  it  would  be  very  hard  to  extend  the  act  further,  and  to 
say  a  suspected  person  might,  under  it,  be  taken  up  in  any  street, 
highway,  or  place  whatever,  whether  public  or  private,  or  whether 
leading  to  or  adjacent  to  places  of  public  resort  or  not ;  and  if  he  had 
an  intent  to  commit  a  felony,  to  subject  him  to  the  penalties  of  the 
Vagrant  Act  If  that  were  so,  no  such  person  would  be  safe  any- 
where. I  cannot  bring  myself  to  come  to  such  a  conclusion,  and, 
therefore,  I  agree  that  this  commitment  is  bad,  and  that  the  prisoner 
must  be  discharged.  Prisoner  discharged. 


IN  THE  EXCHEQUER  CHAMBER 
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Febnuuy  6, 1852. 

Municipal  Corporation — Borough- RcUe  —  Making  Rate  in  Public-^ 
Retrospective  Rate —  Variance  of  Mayor^s  Warrant  and  Treasurers 
Precept  as  to  the  time  of  Payment  —  Distress  Warrant. 

The  town  conncil  of  the  borough  of  Litchfield  made  an  estimate  for  a  borough-rate,  and  in- 
cluded in  it  an  item  of  105/.  14$.  6d,  in  respect  of  arrears  for  three  years  and  a  half  of  an 
annuity,  granted  by  them  as  compensation  to  a  discharged  town-clerk,  who,  not  beinc  satis- 
fled  with  the  some,  had  brought  an  appeal  respecting  it,  which  was  still  undecided  when 
the  borouch-rate  was  made.  The  estimate  contained  also  a  sum  of  800/.  in  respect  of 
unascertained  law  costs  due  to  the  present  town-clerk,  including  in  that  amount  a  dis- 
bursement of  467/.  which  was  paid  by  the  town-clerk  spontaneously  to  prevent  an  execution 
for  that  amount  issuing  against  the  corporation.  The  bill  of  costs  had  not  been  delirered 
when  the  estimate  and  rate  were  made.  The  council  ordered  a  borough-rate  to  be  made 
for  the  amount  of  the  estimate  at  a  meeting  which  was  not  a  public  meeting.  On  the  19th 
of  July,  1847,  the  mayor  made  his  warrant  ordering  the  treasurer  '^within  one  hundred 
days  from  the  date  thereof  "  to  demand  from  the  overseers  of  parishes  within  the  borough 
the  sums  assessed  on  them  respectively.  The  treasurer  on  the  same  day,  by  his  precept 
to  the  overseers,  required  that  "  within  one  hundred  days  next  after  the  receipt  thereof  by 
them,"  they  should  pay  him  Uie  amounts  of  the  poor-rates.  It  was  not  until  the  29th  of 
Jul^  that  this  precept  was  served  on  the  plaintiff,  who  was  an  overseer  of  one  of  the 
panshes  in  the  through.  In  March  following,  the  plaintiff  went  out  of  office,  not  having 
paid  to  the  treasurer  all  that  was  due  in  respect  of  the  borough-rate.  After  that  he  was 
summoned  before  the  defendants,  both  of  whom  were  justices  of  the  borough,  (one  of  them, 
Johnson,  being  also  mayor,)  who  ultimately  issued  a  distress  warrant,  signed  by  both  de- 
fendants as  justices,  and  by  Johnson  also  as  mayor,  under  which  the  plaintiff  ^s  goods  wore 
taken  for  the  non-payment  of  the  rate.    The  plaintiff  brought  replevm :  — 

Hddf  that  It  is  not  necessary  that  a  borough-rate  should  be  made  in  public 

*     -     - 

*  21  Law  J.  Rep.  (n.  s.)  M.  C.  102.      Coram  Patteson,  J.,  Coleridgk,  J., 
Maule,  J.,  WiOHTMAN,  J.,  Crksswell,  J.,  £rle,  J.,  Talfourd,  J.,  and  Wil- 
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Heldf  also,  that  the  items  of  105/.  and  800/.  conld  not  be  considered  as  bygone  expenses  so 
as  to  make  the  rate  retrospective  in  respect  of  them ;  as  the  question  relating  to  the  first 
sura  was  still  under  appeal,  and  with  regard  to  the  second  that  the  council  were  justified 
in  treating  the  costs  of  litigation  as  expenses  not  actually  incurred  before  the  delivery  of 
the  attorney's  bill;  and  that  at  all  events  as  the  plaintiff  had  not  appealed  against  the  rate, 
it  must  bo  taken  as  good  as  regards  the  defendants. 

Qucere  —  Whether  a  borough-rate  made  for  the  payment  of  expenses  already  incurred  under 
the  Stat.  5  &  6  Will.  4,  c.  76,  would  be  bad  though  retrospective,  and  whether  Woods  y. 
Eeed,  2  Mce.  &  W.  777  *,  s.  c.  6  Law  J.  Rep.  (ir.  8.)  M.  C.  105,  can  bo  supported. 

Ileldf  next,  that  the  variance  between  the  time  for  payment  in  the  mayor's  warrant  and  the 
treasurer's  precept  was  immaterial,  and  that  the  plaintiff  could  not  complain  of  it,  as  the 
precept  gave  him  a  longer  time  for  payment  than  the  mayor's  warrant  directed. 

Held,  further,  that  the  plaintiff  was  liable  to  the  distress,  although  he  had  gone  out  of  office 
before  the  distress  warrant  was  executed,  as  he  was  on  offender  under  the  act,  which  pro- 
vides that  the  goods  of  the  offender  should  be  seized,  and  the  existing  overseers  hod  power 
to  make  a  rate  to  reimburse  him. 

J3e/(f,  lastly,  that  the  signature  by  Johnson  as  justice,  to  the  distress  warrant,  did  not  prevent 
the  warrant  from  being  his  warrant  as  mayor  also. 

This  was  a  writ  of  error  from  the  judgment  of  the  Court  of  Ex- 
chequer in  favor  of  the  defendants  on  a  special  verdict  in  an  action 
of  replevin,  which  bad  been  brought  against  the  defendants,  who  had 
issued  a  distress  warrant,  under  which  the  plaintiff's  goods  had  been 
taken  for  non-payment  of  a  borough-rate  of  the  borough  of  Litchfield. 

The  first  avowry,  which  was  by  both  defendants,  stated  in  sub- 
stance that  Litchfield  was  a  borough  with  a  body  corporate,  that  the 
boTOUgh-fund  was  insufficient  for  the  purposes  of  the  stat.  5  &  6 
Will.  4,  c.  76,  that  the  council  of  the  borough,  to  wit,  on  the  19th  of 
July,  made  an  estimate  of  what  would  be  sufficient,  and  ordered  a 
borough-rate  in  the  nature  of  a  county-rate,  and  appointed  a  treasurer 
to  collect  it,  and  directed  the  overseers  to  pay  it  out  of  the  poor-rate, 
and  directed  that  the  sum  of  666/.  16s.  Ijrf.,  the  amount  then  payable 
by  St.  Mary's  parish  (of  which  the  plaintiff  was  one  of  the  overseers) 
should  be  paid  by  the  overseers  of  that  parish  out  of  the  poor-rates. 
It  then  alleged  that  the  mayor,  to  wit,  on  the  day  and  year  last  afore- 
said, made  a  warrant  to  the  treasurer  commanding  him  within  one 
hundred  days  from  the  date  thereof  to  demand  and  collect  and  receive 
the  moneys  from  the  overseers,  and  that  thereupon  the  treasurer  made 
his  precept  to  iiie  overseers,  and  thereby  demanded  that  within  one 
hundred  days  next  after  the  receipt  thereof  they  should  pay  the  money, 
and  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  a  copy  of 
such  precept  was  left  at  the  house  of  the  plaintiff,  and  was  received 
by  him.     It  further  stated  that  77/.  16s.  lljrf.  was  not  paid  by  the 
overseers  of  St.  Mary,  and  that  a  distress  warrant  was  issued  by  the 
two  defendants  acting  as  justices  of  the  borough  in  respect  thereof. 
The  second  avowry  was  by  the  defendant  Johnson  alone,  and  alleged 
that  the  distress  warrant  was  issued  by  him  as  mayor. 

Plea  —  de  injurid. 

A  special  verdict  was  found,  the  substance  of  which  is  set  out  in 
the  report  of  the  case  in  the  court  below.  20  Law  J.  Rep.  (n.  s.)  M.  C. 
11 ;  1  Eng.  Rep.  418. 

December  1,  1851.     Gray,  on  behalf  of  the  plaintiff,  urged  nearly 

45  • 
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the  same  objections  as  were  raised  in  the  Court  of  Exchequer.  He 
also  contended  that  the  finding  of  the  special  verdict  respecting  the 
distress  warrant  could  not  support  both  avowries,  one  alleging  that  it 
was  made  by  the  two  defendants  as  justices,  the  other  stating  it  to 
be  made  by  the  defendant  Johnson  as  mayor.  The  objections  and 
arguments  are  fully  noticed  in  the  judgment. 

Keatingj  for  the  defendants,  was  not  heard.  Our.  adv.  vuli. 

Patteson,  J.  In  this  case,  which  was  argued  in  last  terra,  the  first 
objection  taken  was,  that  the  borough-rate  for  which  the  distress  was 
made  was  not  made  in  public.  The  power  given  to  make  sach  a  rate  is 
by  sect.  92  of  the  5  &  6  Will.  4,  c.  76,  by  which  it  is  enacted  that  the 
council  shall  have  all  the  powers  "  which  any  justices  of  the  peace  assem- 
bled at  their  general  or  quarter  sessions  in  any  county  in  England  have 
within  the  limits  of  their  commission  by  virtue  of  "  the  stat  55  Geo.  3, 
c.  51,  "  or  as  near  thereto  as  the  nature  of  the  case  will  admit,^  &c- ; 
"  and  all  warrants  required  by  the  said  act  to  be  issued  under  the 
hands  and  seals  of  two  or  more  justices  shall  in  like  case  be  signed  by 
the  mayor  and  sealed  with  the  seal  of  the  borough."  The  55  Geo.  3, 
c.  51,  directs  the  county-rate  to  be  made  by  the  justices  at  sessions, 
but  is  silent  as  to  its  being  made  in  public.  It  seems  that  a  practice 
had  prevailed  by  which  the  business  required  to  be  transacted  by  the 
justices  at  general  or  quarter  sessions  was  conducted  in  private ;  and 
to  remedy  this  the  4  &  5  Will.  4,  c.  48,  was  passed,  which  enacts  that 
all  business  appertaining  to  county-rdtes  shall  be  done  and  transacted 
publicly  and  in  open  court,  and  lif  done  otherwise  it  should  not  be 
binding  or  effectual.  This  latter  statute  is  not  referred  to  in  terms  by 
the  5  &  6  Will.  4,  c.  76,  s.  92 ;  but  it  is  contended  by  the  counsel  for  the 
plaintiff  that  as  it  is  a  declaratory  act,  it  has  put  a  construction  upon 
the  55  Geo.  3,  c.  51,  and  that  therefore  the  reference  to  the  latter  act 
in  the  5  &  6  Will.  4,  c.  76,  s.  92,  obliges  the  town  council  of  any 
borough  to  make  a  borough-rate  in  public.  Now,  the  town  council 
of  a  borough  are  a  representative  body,  but  the  justices  at  sessions  are 
not.  There  is  also  no  clause  throughout  the  5  &  6  Will.  4,  c.  76, 
which  requires  any  of  the  proceedings  of  the  town  council  to  be  con- 
ducted in  public,  nor  have  they  any  general  or  open  court  in  which 
they  transact  business.  It  may  well  be,  therefore,  that  the  legislature 
gurposely  omitted  any  reference  to  the  4  &  5  Will.  4,  c.  48,  in  the 
5  &  6  Will.  4,  c.  76.  But,  further,  the  words  of  the  92d  section  are, 
"  as  near  thereto  as  the  nature  of  the  case  will  admit ; "  and  the  nature 
of  the  case  will  not  admit  of  the  town  council  transacting  their  busi- 
ness publicly  in  open  court,  they  not  having  such  a  court.  Again, 
the  transacting  business  in  open  court  is  not  a  power,  but  rather  a 
restriction  of  tne  powers  of  the  justices.  There  is  no  provision  ordering 
the  making  of  a  borough-rate  by  the  council  to  the  public.  We  have 
no  hesitation  in  saying  that  it  is  not  necessary  that  the  rate  should  be 
made  in  public.  The  second  objection  is,  that  though  the  rate  in 
question  is  good  on  the  face  of  it,  yet  that  it  is  void  because  the  esti- 
mate of  the  expenses  for  defraying  which  the  rate  is  made,  includes 
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some  expenses  already  incurred ;  and  the  case  of  Woods  v.  Reed  is 
cited  as  a  direct  authority  on  this  point.  The  92d  section  of  the  5  &  6 
Will.  4,  speaks  of  the  borough-fund,  and  in  the  early  part  of  it  speci- 
fies the  purposes  to  which  the  borough-fund  shall  be  applied,  and, 
amongst  others,  mentions  the  paiyment  of  various  expenses  incurred 
under  the  provisions  of  the  act.  Such  expenses  must  necessarily  have 
been  incurred  before  the  expending  of  the  borough-funds  in  payment 
of  them ;  therefore  that  part  of  the  section  clearly  affords  an  answer 
to  the  question  now  before  us.  The  section  first  contemplates  the 
case  of  the  borough-fund  arising  from  the  ordinary  revenues  of  the 
borough  being  more  than  sufficient  for  the  purposes  specified,  and 
provides  for  the  application  of  the  surplus;  it  then  contemplates 
the  borough-fund  being  insufficient  for  the  purposes  specified,  and 
it  provides  in  that  case,  "the  council  of  the  borough  is  hereby 
authorized  and  required,  from  time  to  time,  to  estimate  as  correctly 
as  may  be,  what  amount  in  addition  to  such  fund  will  be  sufficient  for 
the  payment  of  the  expenses  to  be  incurred  in  carrying  into  effect  the 
provisions  of  this  act,"  and  to  raise  the  amount  by  a  rate ;  <<  and  ail 
such  sums  levied  in  pursuance  of  such  borough-rate  shall  be  paid  over 
to  the  account  of  the  borough-fund."  The  Court  of  Exchequer,  in 
Woods  V.  Reedy  construed  these  words  "  to  be  incurred  "  in  reference 
to  the  time  of  making  the  rate,  and  by  analogy  to  the  cases  of  poor- 
rates  and  church-rates,  which  cannot  be  made  retrospectively  for  the 
payment  of  charges  or  expenses,  but  must  be  prospective  ;  and  they 
held  that  a  rate  made  by  the  town  council  for  bygone  expenses 
would  vitiate  a  rate  otherwise  good  on  the  face  of  it.  The  principle 
recognized  in  the  case  of  church-rates  is,  that  the  rate-payers  ought 
to  be  liable  only  for  expenses  incurred  whDst  they  are  rate-payers,  and 
are  not  to  be  contributory  to  those  incurred  before  they  become  so. 
This  seems  appUcable  to  the  case  of  a  borough-rate  equally  with  any 
other;  but  still  it  may  be  that  the  words  "to  be  incurred,"  used  in 
this  section,  may  have  reference,  not  to  the  time  of  the  making  of  the 
rate,  but  to  the  time  of  the  passing  of  the  act.  K  this  be  the  true 
construction,  the  case  of  Woods  v.  Reed  cannot  be  supported.  But 
without  positively  determining  that  point,  we  think  there  are  other 
answers  to  this  objection  which  render  it  untenable.  In  the  first 
place,  the  special  verdict  does  not  distinctly  show  that  the  items  ob- 
jected to  in  the  estimate  were  properly  bygone  expenses.  They 
appear  to  be  sums  paid  by  way  of  compensation  to  the  former  town-r 
clerk,  the  amount  of  which  could  not  be  told  at  the  time  of  the  making 
of  the  rate,  but  which  were  still  under  litigation ;  also  the  expenses 
of  various  litigations  which  were  at  that  time  not  fully  ascertained ; 
part  of  which  was  paid  by  the  town-clerk  of  his  own  accord  and  out 
of  his  own  funds,  and  would  come  into  the  estimate  of  the  amount 
required  to  be  raised. 

Some  latitude  must,  we  think,  be  allowed,  and  particularly  in  cases 
of  litigation,  the  council  may  be  justified  in  treating  the  expenses,  as 
expenses  not  actually  incurred  before  the  delivery  of  the  solicitor's 
bill.  It  does  not,  therefore,  clearly  appear,  that  those  sums  were  by- 
gone expenses.     In  the  next  place,  the  rate  being  good  upon  the  face 
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of  it,  and  unpaid,  the  defendants  acting  only  as  justices,  and  not  hav- 
ing made  either  the  rate  or  the  estimate,  were  justified  in  issuing  their 
warrant  of  distress,  and  the  plaintiff  cannot  say  the  rate  is  bad  as  re- 
gards them.     It  is  not  said  the  plaintiff  was  a  person  not  liable  to  be 
rated ;  and  even  if  the  rate  be  wrong,  he  cannot  raise  that  question  in 
this  action.     This  point  was  not  taken  in  Woods  v.  Reed,     K  the 
plaintiff  be  aggrieved  by  the  rate  he  may  appeal  to  the  recorder  of  the 
borough  under  the  92d  section.     The  third  objection  is,  that  the  war- 
rant of  the  treasurer  to  the  overseers,  does  not  fix  the  same  time  as 
the  warrant  of  the  mayor  to  the  treasurer,  the  latter  being  for  pay- 
ment within  one  hundred  days  after  date,  and  the  former  within  one 
hundred  days  after  receipt  of  the  treasurer's  warrant ;  and  it  is  con- 
tended that  the  55  Geo.  3,  c.  51,  s.  12,  requires  the  same  time  to  be 
specified  in  each,  in  a  clear  and  positive  manner ;  and  that  the  trea- 
surer's warrant  is  altogether  void  if  it  does  not  agre^  in  this  respect 
with  that  of  the  mayor.    This  objection  is  shaped  in  two  ways :  first, 
with  regard  to  the  avo^vry  itself;  secondly, with  regard  to  the  finding 
in  the  special  verdict     The  avowry  states,  in  substance,  that  the 
council,  to  wit,  on  the  19th  of  July,  made  a  rate  and  appointed  a 
treasurer  to  collect  it,  and  ordered  the  overseers  to  pay  it  out  of  the 
poor-rates,  but  does  not  mention  any  time ;  and  then  it  states  that 
the  mayor,  to  wit,  on  the  day  and  year  last  aforesaid,  made  a  warrant 
to  the  treasurer,  commanding  him  within  one  hundred  days  from  the 
date  thereof,  to  demand  and  collect  and  receive  the  money  from  the 
overseers ;  and  thereupon,  the  treasurer  made  his  warrant  to  the  over- 
seers, and  thereby  demanded,  that  within  one  hundred*  days  next  after 
the  receipt  thereof  they  should  pay  the  money ;  and  that  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  a  copy  of  such  warrant  was 
left  at  the  house  of  and  received  by  the  plaintiff.     It  is  argued  that 
this  avowry  can  only  be  supported  by  treating  the  days  mentioned 
as  material,  by  which  it  would  appear  that  both  warrants  were  on  the 
same  day ;  and  that  the  warrant  by  the  treasurer  was  received  on  the 
day  of  the  date,  so  that  one  hundred  days  from  that  date,  or  one 
hundred  days  fi-om  the  receipt,  would  embrace  precisely  the  same 
time.     If  it  did  not,  the  warrant  of  the  treasurer,  according  to  the 
argument,  would  be  void.     But,  then,  if  the  avowry  be  so  construed, 
the  finding  of  the  special  verdict  that  it  was  received  on  the  29th  of 
July,  would  show  that  the  avowry  was  not  proved.     This  argument 
proceeds  on  the  supposition  that  the  warrant  of  the  treasurer  would, 
if  it  did  not  correspond  exactly  as  to  the  time  of  payment  with  that 
of  the  mayor,  be  void  under  the  provisions  of  the  55  Geo.  3,  c.  51,  s. 
12.     But  we  are  of  opinion  that  the  statute  is  in  that  respect  direct- 
ory, and  whatever  might  have  been  the  case  if  the  time  had  been 
abridged  the  warrant  is  not  vitiated  by  the  extension  of  the  time,  as 
no  distress  could  be  made  till  the  more  extended  time  mentioned  in 
it  had  elapsed.     The  days  laid  in  the  avowry  under  a  videlicet  are 
not  strictly  material,  and  whether  or  not  it  might  be  open  to  special 
demurrer  it  is  good  after  verdict  unless  there  be  any  variance.     We 
may,  however,  observe  that  the  mayor's  warrant  does,  in  truth,  give 
the  extended  time,  because  it  directs  the  treasurer  to  apply  for  a  dis- 
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tress-warrant  if  the  money  be  not  paid  within  one  hundred  days,  de- 
mand having  been  first  made :  the  fair  meaning  of  which  is,  that  the 
Payment  is  to  be  within  one  hundred  days  after  demand  made, 
^he  fourth  objection  arises  on  the  demurrer  to  the  fifth  plea  in  bar, 
namely,  that  the  plaintiff  being  out  of  office  at  the  time  of  the  distress 
was  not  liable  to  have  his  goods  seized.  An  answer  was  given  in 
argument  and  acquiesced  in  by  the  counsel  for  the  plaintiff,  that  the 
distress  is  given  for  the  offender's  goods,  and  the  plaintiff  was  the 
offender,  and  by  the  statute  the  overseers  can  make  a  rate  to  reim- 
burse him.  A  fifth  objection*  was  taken, '  (which  is,  in  truth,  only  a 
question  of  costs,)  and  it  was  contended  that  both  avowries  were 
not  supported,  for  the  warrant  of  distress  having  been  signed  by  the 
defendant  Johnson  as  a  justice  he  could  not  afterwards  sign  it  as 
mayor ;  but  we  are  of  opinion  that  he  might  act  in  both  characters, 
and  that  the  warrant  is  not  the  less  the  warrant  of  the  mayor  because 
it  is  also  that  of  the  justice.     On  these  grounds  the  judgment  should 


be  affirmed 


Judgment  affirmed. 


Wood  v.  Pinnis  &  another.^ 

Eebmary  21,  1852. 

Sheriffs  Liability  of y  for  Acts  of  Bailiff — Action  on  the  Case  —  iMw- 

joinder. 

Although  the  sheriff  is  responsible  for  all  acts  of  his  bailiff  done  in  the  execution  or  under 
color  of  a  writ  of  execution,  because  he  has  committed  the  duty  whidi  properly  belongs 
to  himself  to  another,  yet,  as  it  is  no  part  of  the  sheriff's  duty  to  receive  payment  of  the 
amount  for  which  a  indgment  debtor  is  in  his  custod^r,  he  will  not  be  liable  ir  his.  bailiff  re- 
ceives the  amount  of  sudi  debt  from  his  debtor  and  misappropriates  it  or  neglects  to  pay  it 
within  a  reasonable  time  to  the  creditor. 

A  judgmenl  debtor  being  taken  under  a  ca*  so.  paid  the  sheriff's  officer  the  amount  of  the 
debt  and  costs,  and  also  one  guinea,  officer's  fee,  for  executing  the  writ,  Zs.  6(/.  for  searching 
the  office  for  other  writs  agfunst  him,  and  4s.  6</.  discharge  fee,  which  were  demanded  from 
him  by  the  sheriff's  officer.  The  sheriff's  officer  retained  this  money  in  his  own  hands,  and 
another  writ  of  ca.  so.  havine  been  issued  into  London  upon  the  same  judgment,  the  debtor 
was  a  second  time  arrested  at  the  suit  of  the  creditor  and  kept  in  prison  until  the  officer 
who  had  first  arrested  him.  and  received  the  debt,  &c  did  pay  over  the  amount  to  satisfy 
the  judgment: — 

Heid^  that  although  the  sheriff  was  liable  in  an  action  on  the  case  for  the  sums  improperly 
taken  as  fees  by  the  bailiff,  he  was  not  liable  for  the  consequences  of  his  negligence  in  not 
paying  over  to  the  execution  creditor  the  amount  he  had  received  from  the  debtor. 

An  action  on  the  case  will  not  lie  for  every  neglect  to  perform  a  contract 

Case,  against  the  defendant  as  'the  sheriff  of  Middlesex.  The 
declaration  stated  that  a  judgment  had  been  obtained  by  one  J.  Foot 
against  the  now  plaintiff,  for  67/.  15*.  for  damages;  whereupon  J. 
Foot  sued  out  of  the  Court  of  Exchequer  a  writ  of  testatum  capias  ad 
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satisfaciendum,  directed  to  the  sheriff  of  Middlesex  (the  defendants), 
which  commanded  the  said  sheriff  to  take  the  plaintiff,  and  him  safely 
keep,  so  that  he  might  have  his  body  before  the  Barons  of  the  Ex- 
chequer, &c.,  to  satisfy  the  said  J.  Foot  the  damages  aforesaid 
recovered,  together  with  interest  on  the  said  sura  of  67/.  155.,  which 
writ  was  delivered  to  the  defendants  to  be  executed  in  due  form  of 
law;  by  virtue  of  which  writ  the  defendants,  as  such  sheriff,  arrested 
the  now  plaintiff  and  had  him  in  custody  before  the  return  of  the 
writ ;  yet  the  defendants,  so  being  such  sheriff  and  not  regarding  the 
duty  of  their  office  as  such  sheriff,  after^^'Brds,  and  whilst  the  now 
plaintiff  was  so  in  their  custody  under  the  said  writ,  and  before  they 
would  discharge  him  therefrom,  to  wit,  on  the  day  and  year  aforesaid, 
wrongfully,  maliciously,  illegally,  and  oppressively,  and  by  color  of 
their  office  as  such  sheriff,  demanded,  extorted,  had,  received,  and  took 
of  and  from  the  now  plaintiff,  as  and  for  fees  due  and  payable  by  the 
now  plaintiff  to  the  now  defendants,  as  such  sheriff,  the  sums  of  money 
following,  to  wit,  the  sum  of  IL  Is.  as  and  for  the  officer's  fee  for  exe- 
cuting the  said  writ,  the  sum  of  35.  6d.  for  searching  the  office  for 
other  writs  against  the  now  plaintiff,  and  the  sum  of  45.  6d.  for  a  dis- 
charge  fee ;  whereas  the  said  sums  of  money  were  not,  nor  were  any, 
nor  was  either  of  them,  nor  was  any  part  thereof,  nor  was  any  fee  or 
sum  of  money  whatever  due  or  payable  from  the  now  plaintiff  to  the 
now  defendants.  The  declaration  then  alleged  as  a  further  breach 
that  after  the  said  arrest,  and  while  he,  the  plaintiff,  was  in  the  custody 
of  the  defendants  as  such  sheriff  under  the  said  writ,  to  wit,  &c.,  he, 
the  plaintiff,  paid  to  the  defendants,  so  being  and  as  such  sheriff^  the 
amount  of  the  damages  and  interest  mentioned  in  the  said  writ,  to 
wit,  68/.,  to  be  paid  by  the  now  defendants,  so  being  and  as  such 
sheriff,  to  the  said  J.  Foot,  in  satisfaction  of  the  said  damages  and 
interest ;  and  the  now  defendants,  so  being  and  as  such  sheriff,  under 
color  of  the  said  writ  then  received  of  and  from  the  now  plaintiff  the 
said  sum  of  money,  to  wit,  &c.,  for  the  purpose  aforesaid,  and  there- 
upon then  upon  payment  of  the  said  sums  of  money,  to  wit,  the  said 
sum  of  68/.  and  the  said  sums  of  1/.  I5.,  35.  6(L  and  45.  6(/.,  so  de- 
manded, extorted,  had  and  received  by  the  now  defendants,  as  and  for 
fees  aforesaid,  the  now  defendants  discharged  the  now  plaintiff  from 
their  custody,  under  the  said  writ,  and  sunered  and  permitted  him  to 
depart  out  of  custody  and  go  at  large  wheresoever  he  would,  and  the 
plaintiff  was  then  discharged  and  went  out  of  the  custody  of  the  de- 
fendants, so  being  such  sheriff;  and  thereupon  it  then  became  and 
was  the  duty  of  the  defendants  to  pay  to  the  said  J.  Foot  the  said 
68/.  in  satismction  of  the  said  damages  and  interest,  the  same  being 
sufficient  for  that  purpose,  within  a  reasonable  time  in  that  behalf, 
and  although  the  said  J.  Foot  was  always  during  and  at  and  after 
the  expiration  of  such  reasonable  time  ready  and  willing  to  accept  and 
receive  the  said  sum  of  68/.  in  satisfaction  of  the  said  damages  and 
interest,  yet  the  now  defendants,  disregarding  their  duty  in  that  be- 
half, and  contriving  to  injure  the  plaintiff,  did  not,  nor  would,  within 
a  reasonable  time  in  that  behalf,  which  had  elapsed  long  before  the 
arrest  and  imprisonment  of  the  plaintiff,  as  hereinafter  mentioned,  pay 
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the  said  sum  of  money,  to  wit,  68/.,  or  any  part  thereof,  to  the  said  J. 
Foot,  but  wrongfully  and  maliciously  and  corruptly  neglected  so  to 
do,  and  retained  and  kept  the  said  sum  of  money  in  the  hands  of  the 
now  defendants,  for  their  own  use  and  benefit,  for  a  long  and  unrea^ 
sonable  time,  to  wit,  &c. ;  in  consequence  of  which  the  plaintiff  was 
again  arrested  on  a  fresh  writ  of  ca.  sa.^  issued  by  the  said  J.  Foot 
upon  the  same  judgment,  directed  to  the  defendants  as  sheriff  of  the 
city  of  London,  whereon  the  plaintiff  was  then  detained  by  the 
defendants,  then  being  and  as  such  sheriff  of  the  city  of  London,  for 
the  space  of  forty-eight  hours  then  next  foUowing,  and  until  the  now 
defendants,  after  the  last-mentioned  arrest,  to  wit,  &c.,  paid  to  the 
said  J.  Foot  the  said  sum,  to  wit,  68/.,  in  satisfaction  of  the  damages 
and  interest  aforesaid,  and  the  now  plaintiff  was  also  by  means  of  the 
premises  forced  to,  and  necessarily  did,  expend  divers  moneys  and 
incur  divers  debts,  &c.,  in  obtaining  his  discharge. 

The  defendants  pleaded  not  guilty  and  other  pleas  traversing  all 
the  material  allegations. 

At  the  trial,  before  Martin,  B.,  at  the  sittings  in  Easter  term  for 
Middlesex,  it  appeared  that,  on  the  23d  of  June,  1849,  the  plaintiff 
was  arrested  on  a  ca,  sa.  founded  on  a  judgment  at  the  suit  of  one 
J.  Foot,  mentioned  in  the  declaration,  and  indorsed  to  levy  67/.  15^. 
by  White,  a  sheriff's  officer,  under  a  warrant  from  the  defendants,  as 
the  sheriff  of  Middlesex.  The  plaintiff  sent  to  his  attorney,  Mr. 
Walker^  to  have  the  money  paid,  who  sent  a  check  for  75/.  to  White, 
the  sheriff's  officer.  The  plaintiff  was  then  discharged,  but  the  officer 
did  not  pay  the  amount  of  the  debt  and  costs  claimed  to  J.  Foot 
J.  Foot  had  issued  another  writ  of  ca,  sa,  founded  on  the  same  judg- 
ment, into  London,  on  which  the  plaintiff  was  arrested  on  the  3d  of 
August  following,  and  was  detained  at  Whitecross  street  prison  until 
the  following  morning  when,  and  not  before.  White  paid  the  amount 
of  the  debt  and  costs  to  Foot,  he  having  wilfully  kept  the  money  in 
his  own  hands  in  the  mean  time. 

A  verdict  was  found  for  the  plaintiff,  and  damages  were  assessed 
on  the  first  breach  at  1/.  95.  and  for  50/.  on  the  second  breach.  A 
rule  was  subsequently  obtained,  pursuant  to  leave  reserved,  to  reduce 
the  damages  to  1/.  9^.  on  the  ground  that  the  defendants  were  not 
liable  for  the  act  of  White,  and  also  to  arrest  the  judgment  on  the 
second  breach,  on  the  ground  that  an  action  on  the  case  would  not 
lie  for  mere  breach  of  contract     Against  which  rule 

Janies^  Willes^  and  Hawkins  now  showed  cause.^  The  question  is, 
whether  the  sheriff  is  liable  for  this  grossly  negligent  and  improper 
act  of  the  bailiff  during  his  employment  as  the  sheriff's  officer,  by 
which  the  plaintiff  has  sustained  great  injury.  It  will  be  said  that 
although  White  received  the  money  while  he  was  bailiff,  yet  it  was 
an  act  foreign  to  his  duty  as  bailiff,  and  that  the  principal  cannot 
be  charged  with  the  act  of  his  agent  wholly  beside  his  duty,  and  con- 
trary, therefore,  to  any  authority  which  is  derived  from  his  principal. 

^  January  12,  before  Pollock,  C.  B.,  Pabke,  B.,  Aldebson,  B.,  and  Martin,  B. 
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But  the  relation  between  the  sheriff  and  his  officers  differs  much  from 
that  of  an  ordinary  principal  and  agent  The  sheriff  in  theory  is 
bound  to  perform  his  duties  in  person,  and  for  the  protection  of  the 
public  he  is  made  liable  for  acts  of  his  bailiffs  done  either  exclusively 
or  under  color  of  their  office.  He  is  therefore  liable  under  the  29  Eliz. 
c.  4,  for  fees  taken  by  his  officer  without  his  knowledge,  WoodgcUe  v. 
KnatchbuU,  2  Term.  Rep.  148.  Indeed  for  all  civil  purposes  the  act 
of  the  bailiff  is  the  act  of  the  sheriff,  Ackworth  v.  Kempe^  Dongl.  40, 
Parrot  v.  Mumford^  2  Esp.  585.  Even  if  the  bailiff  acts  directly  contrary 
to  the  writ,  as  where  he  takes  a  man  under  a/i/a.,  the  sheriff  is  liable, 
Smart  v.  Hvitony  8  Ad.  &  E.  568,  n.  In  Woodinan  v,  Gisty  8  Car.  &  P. 
213,  Littledale,  J.,  held  that  if  a  sheriff's  officer  arresting  a  party  on  a 
bailable  capias^  receives  the  amount  of  debt  and  costs  indorsed  on 
the  writ,  which  he  is  not  bound  to  do,  he  receives  it  on  behalf  of  the 
sheriff,  and  the  sheriff  is  liable  for  it  to  the  plaintiff  in  the  action.  In 
Raphael  v.  Goodman^  8  Ad.  &  E.  565 ;  s.  c.  7  Law.  J.  Rep.  (n.  s.)  Q.  B, 
220,  it  was  held,  in  action  by  the  sheriff,  that  a  plea  that  a  bond 
was  obtained  from  the  defendant  by  the  plaintiff  and  others  in  collu- 
sion with  him,  by  fraud  and  misrepresentation,  was  supported  by 
proof  that  the  sheriff's  officer,  who  executed  the  process,  obtained  the 
bond  by  fraud  and  misrepresentation,  although  the  plaintiff  did  not  ap- 
pear to  have  been  personally  cognizant  of  any  part  of  the  transaction. 
The  defendants,  therefore,  as  sheriff,  received  this  money,  and  had  it 
been  retained  the  plaintiff  could  have  recovered  it  back.  Th^re  is  no 
objection  in  arrest  of  judgment  to  the  second  count,  for  the  defendants 
received  the  money  as  sheriff,  and  the  complaint  is  for  a  breach  of 
duty.  Upon  this  point  Williamson  v.  Allison^  2  East,  446,  Coggs  v. 
Bernard,  2  Ld.  Raym.  909,  and  Wyld  v.  Pickford,  8  Mee.  &  W.  443 ; 
s.  c.  10  Law  J.  Rep.  (n.  s.)  Exch.  382,  were  referred  to. 

Bramwell  and  Quain,  in  support  of  the  rule.  The  sheriff  is  held 
liable  where  the  act  of  the  officer  is  in  execution  or  under  color  of  the 
authority  of  the  sheriff,  but  the  sheriff  has  no  authority  to  receive  pay- 
ment of  the  debt,  for  he  is  to  take  and  keep  the  body  of  his  prisoner 
until  payment  to  the  plaintiff,  and  not  merely  till  payment  to  himself, 
and  to  release  the  prisoner  without  such  payment  to  the  plaintiff  is  an 
escape.  Slackford  v.  Austen,  14  East,  468,  Com.  Dig.  tit "  Escape," 
E.  The  money  was  received  not  for  the  sheriff,  but  as  a  private  mat>- 
ter  of  agreement  between  the  plaintiff  and  White,  and  the  plaintiff 
himself  induced  White  to  do  an  unlawful  act  by  releasing  him.  The 
act  was  done  without  the  knowledge  of  the  defendants,  and  with  the 
plaintiff's  full  knowledge  and  assent ;  and  it  is,  therefore,  not  compe- 
tent to  him  to  say  that  the  act  of  the  officer  is  the  act  of  the  sheriff. 
Crowder  v.  Long,  8  B.  &  C.  598 ;  s.  c.  7  Law  J.  Rep.  K.  B.  86,  and 
Cook  V.  Palmer,  6  Ibid.  739 ;  s.  c.  5  Law  J.  Rep.  K.  B.  234.  In  that 
case  a  sheriff's  officer  had  seized  under  a /./a.  goods  of  a  trader,  more 
than  sufficient  to  satisfy  the  levy,  and  the  trader  having  become 
bankrupt,  and  assignees  chosen  before  the  goods  were  sold,  the 
assignees  authorized  the  officer  to  deliver  the  whole  of  the  goods  to 
A  B,  and  to  receive  from  him  a  certain  sum  as  the  full  value  of  the 
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goods,  which  he  did  accordingly,  and  out  of  that  money  satisfied  the 
execution  creditor,  but  never  paid  over  the  residue  to  the  assignees; 
and  it  was  held  that  they  could  not  sue  the  sheriff  for  this  money,  the 
officer  not  having  derived  his  authority  to  sell  the  whole  of  the  goods 
from  the  sheriff,  but  from  the  plaintiffs,  the  assignees.  Suppose  here 
that  the  bailiff  had  taken  a  bill  to  discount  instead  of  a  check,  and 
had  passed  it  away  and  retained  the  proceeds  for  his  own  use,  could 
the  sheriff  be  charged  with  that?  To  hold  the  defendants  responsi- 
ble in  the  present  instance  would  render  them  liable  for  the  conse- 
quences of  any  arrangement  that  might  be  made  between  an  execution 
debtor  and  the  bailiff.  In  truth,  the  reason  upon  which  the  general 
liability  of  the  sheriff  rests  is  wholly  inapplicable  to  the  present  case. 
No  oppression  was  exercised,  nor  was  any  wrong  inflicted,  for  the 
plaintiff  must  be  taken  to  have  known  that  the  bailiff  was. acting  for 
himself,  and  was  not  the  agent  of  the  sheriff.  Where  a  special  bailiff 
is  appointed  by  the  plaintiff,  the  sheriff  is  not  responsible.  Ford  v. 
LechCj  6  Ad.  &  E.  699 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  K.  B.  150,  and 
Brown  v.  Copley^  7  Man.  &  G.  558 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  C.  P. 
164.  If  White  had  retained  the  money  the  plaintiff  might  have  sued 
him,  but  he  cannot  sue  the  sheriff;  whereas  had  the  sheriff  adopted 
the  act,  the  officer  could  not  have  been  sued.  Underhill  v.  Wilson^  6 
Bing.  697 ;  s.  c.  8  Law  J.  Rep.  C.  P.  290.  In  Woodman  v.  Gist  the 
plaintiff  was  not  the  wrongdoer,  and  the  arrest  was  on  a  capias  ad 
respondendum,  under  which  the  bailiff  was  bound  to  receive  the  ^um 
indorsed,  with  10^  for  bail,  and  his  taking  less  was  misconduct  in  his 
duty.  In  Raphael  v.  Goodman  there  was  authority  to  obtain  the 
bond.  If  the  sheriff  be  held  liable  upon  the  second  breach,  the  judg- 
ment ought  to  be  arrested,  because  it  is  a  misjoinder.  This  liability 
arises,  if  at  all,  upon  a  contract ;  and  it  is  a  mistake  to  suppose  that 
neglect  to  perform  a  contract  is  in  every  case  a  breach  of  duty  for 
which  an  action  on  the  case  wiU  lie.  Boorman  v.  Brown,  3  Q.  B.  Rep. 
511;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Exch.  437;  11  CI.  &  F.  1, — ex- 
plained, Courtenay  v.  Earle,  20  Law  J.  Rep.  (n.  s.)  C.  P.  7 ;  s.  c.  1 
£ng.  Rep.  333.  Our.  adv.  vult. 

Judgment  was  now  delivered  by 

Parke,  B.  His  lordship,  after  stating  the  pleadings  and  the  facts,, 
proceeded  thus :  No  question  arises  as  to  the  sum  which  was  paid' 
lor  fees  improperly  claimed  by  the  plaintiff:  that  was  clearly  a  de- 
mand for  which  the  sheriff  was  responsible,  and  the  propriety  of  the 
verdict  was  therefore  not  disputed ;  but  it  was  contended  on  the  part 
of  the  defendants  that  they  were  not  liable  for  the  act  of  the  bailiff 
in  receiving  the  anrount  of  the  debt  and  costs,  and  his  neglect  in  not 
paying  it  over.  The  money  was  received  by  the  bailiff  certainly  not 
for  his  own  use  or  that  of  the  sheriff,  which  would  be  extortion ;  but 
in  order  to  be  paid  over  to  the  execution  plaintiff,  from  which  receipt 
a  contract  would  be  implied  to  pay  it.  But  it  was  insisted  that  the 
money  was  not  paid  to  the  defendants  as  sheriff,  as  alleged  in  the 
VOL.  X.  46 
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declaration,  to  be  paid  over  in  satisfaction  of  the  debt,  nor  did  the 
bailiff  receive  it  under  color  of  the  writ,  and  therefore  that  there  was 
no  consequent  duty  in  the  defendants  to  pay  it  over  in  a  reasonable 
time  to  the  execution  plaintiff.  There  is  no  doubt  that  the  sheriff  is 
liable  for  all  acts  done  in  neglect  of  duty  by  the  bailiff  in  execution 
of  a  writ,  on  the  ground  that  if  the  sheriff  thinks  fit  to  commit  the 
execution  of  a  writ  which  he  is  bound  to  execute  to  another,  he  is 
responsible  if  that  person  does  not  execute  it  properly,  and  is  in  the 
same  condition  as  if  he  had  executed  it  himself —  ParroU  v.  Mum' 
ford;  the  case  of  a  sheriff  differing  in  this  respect  from  the  liability 
of  an  ordinary  principal  for  the  acts  of  an  agent,  who  does  not  pursue 
the  authority  committed  to  him.  Therefore,  if  a  sheriff's  officer  akrests 
a  wrong  person,  or  arrests  the  right  person  after  the  return  day,  or 
takes  a  wrong  person's  goods  under  a  fi.  fa.^  or  is  guilty  of  extortion 
in  insisting  on  being  paid  a  sum  of  money  as  the  price  of  liberation 
from  imprisonment  under  a  ca,  sa.y  the  sheriff  is  liable.  Though  none 
of  these  acts  are  done  in  pursuance  of  the  authority  of  the  writ,  yet 
they  are  done  in  the  execution,  or,  as  it  is  said,  under  color  of  it,  and 
the  sheriff  is  exactly  in  the  same  position  as  if  he  had  done  those  acts 
himself.  So  if  the  sherifTs  officer  permits  a  defendant  to  go  at  large 
on  paying  to  him  the  sum  mentioned  in  the  writ,  the  sheriff  would  be 
liable  for  the  escape ;  for  it  is  a  neglect  of  duty  by  the  officer,  seeing 
that  the  writ  commands  the  sheriff  to  have  the  body  of  the  debtor  at 
the  return  to  satisfy  the  plaintiff,  and  in  that  respect  his  duty  upon 
the  CO,  $a.  differs  from  that  under  a  Ji.  fa.  by  which  the  sheriff  is 
directed  to  make  a  sum  out  of  the  goods  and  chattels  of  the  defend- 
ant and  himself  have  that  money  at  the  return  day ;  so  that  in  the 
latter  case  the  defendant  is  discharged  by  payment  to  the  bailiff,  and 
the  sheriff  becomes  debtor  to  the  plaintiff.  In  the  former  he  is  dis- 
charged by  payment  to  the  plaintiff  alone,  and  the  sheriff  by  receiving 
the  money  has  no  right  to  substitute  his  responsibility  for  that  of  the 
debtor,  whose  body  the  creditor  has  a  right  by  law  to  keep  until  the 
judgment  debt  is  paid  to  him.  The  authorities  are  very  full  and  clear 
upon  this  point.  Slackford  v.  Austen.  Therefore,  the  receipt  of  the 
money  by  the  sheriff  and  its  payment  to  the  execution  creditor  is  no 
part  of  his  duty  in  the  execution  of  the  writ  The  defendant  must 
pay  it  to  the  plaintiff  in  order  to  obtain  his  discharge,  and  he  cannot 
impose  that  duty  on  another  except  by  contract  with  him  as  his 
agent.  In  this  case,  then,  the  present  plaintiff  cannot  succeed  against 
the  sheriff  except  by  showing  a  contract  on  his  part,  wholly  dehors 
his  duty  in  executing  the  writ.  The  contract  was  in  this  case  made 
by  the  bailiff,  and  he  has  no  power  to  bind  the  sheriff  by  entering 
into  any  contract  on  his  behalf.  The  contract  binds  the  bailiff  him- 
self, no  doubt,  as  it  would  any  other  person  who  should  undertake  to 
carry  money  and  pay  it  for  the  defendant  to  the  plaintiff,  or  any  other 
person ;  but  it  does  not  bind  the  sheriff,  because  for  this  purpose  the 
sheriff  had  no  authority.  The  verdict  must  therefore  be  entered  for 
the  defendants  on  the  second  breach.  This  makes  it  unnecessary  to 
give  an  opinion  whether  the  judgment  on  the  second  breach  ought  to 
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be  arrested.  We  may,  however,  say,  that  the  case  appears  to  us 
to  fall  within  the  principle  laid  down  in  Courtenay  v.  Erle^  and  that 
an  action  on  the  case  does  not  lie  for  a  mere  breach  of  contract  such 
as  this.  Rule  absolute,  accordingly*^ 


Miller  v.  Salomons.^ 

April  19, 1852. 

Parliament  —  Abjuration  Oath  —  6  Oeo.  3,  c.  53. —  The  Words  "  Upon 
the  True  Faith  of  a  Christian,^  the  Essence  of  the  Oath  —  Voting  by 
a  Jew  in  the  House  of  Commons  without  taking  the  Oath  —  Penalties 
under  1  Geo.  1,  stat.  2,  c.  13  —  "  King  George^^  in  Abjuration  Oath, 
Meaning  of — "  Savings,  Provisos,  and  Indemnities^^  in  6  Geo,  3, 
c,  53,  Meaning  of —  6  Geo.  1,  c.  2,  s.  3,  and  10  Geo.  1,  c.  4,  Construc- 
tion of 

The  13  Will,  df  a  6,  8. 10,  enacts  that  no  person  shall  Tote  in  the  Honse  of  Commons,  after 
the  speaker  is  chosen,  nntU  ho  shall  "  take  the  oath  aforesaid,"  and  subscribe  the  same, 
under  heary  penalties,  amongst  others,  that  of  forfeiting  500^.  The  1st  section  directs  the 
taking  of  ''the  oath  hereinafter  mentioned,"  (the  oaui  of  abjuration,)  which  concludes 
thus :  "  and  I  do  make  this  recognition,  acknowledgment,  abjuration,  renunciation,  and 
promise  heartily,  willingly  and  tru^  upon  the  true  faith  of  a  Christian." 

The  1  Geo.  1,  stat.  2,  c.  13,  imposed  on  certain  parties  the  necessity  of  taking  the  *' oaths  here- 
inafter mentioned,"  ^namely,  of  allegiance,  supremacy,  and  abjuration.)  The  latter  oath 
concluded  with  the  words  *^  upon  the  true  faith  of  a  Christian,"  and  in  all  respects  resem- 
bled the  abjuration  oath  of  the  13  WilL  3,  c.  6,  except  that  the  words  "  King  George"  wero 
substituted  for  "  King  William." 

The  9  Geo.  1,  c.  24,  s.  1,  enacts  that  all  persons  not  haying  taken  the  oaths  in  the  Courts  of 
Westminster,  or  at  the  Quarter  Sessions  under  the  1  Geo,  I,  stat  2,  c  13,  and  neglecting 
to  do  so  before  a  certain  day,  shall  register  their  real  estates. 

^  In  America  the  authorities  all  i^ree  den  v.  Davison,  15  Wendell,  575  (1886) ; 
that  a  sheriflT  is  liable  for  the  acts  of  his  KnotoUon  v.  BarUett,  supra,  and  see  New 
bailiff,  or  deputy,  done  under  color  of  his  Hampshire  Savings  Bank  y.  Vamum,  1 
office,  or  done  in  the  ordinary  course  of  Metcalf,  34  (1840) ;  Weaver  y.  Shinker,  4 
official  duty.  But  for  acts  dehors  his  official  Grattan,  1 60  (184  7.)  This  is  only  on  the 
duty,  or  when  the  deputy  acts  under  special  ground  that  tii6  deputy  has  authority  to 
directions  from  the  execution  creditor  him-*  receiye  and  collect  money  on  an  execution 
self,  the  sheriff  is  not  liable.  KnotoUon  v.  runnins  against  tiie  debtor's  property. 
Bartlett,  1  Pickering,  271  (1822) ;  Gorham  AcconUngly,  where  a  deputy,  on  a  writ  of 
V.  Gale^  7  Cowen,  739  (1829);  Mclntire  capias  -a3  respondendum,  arrested  the 
T.  TrumbuU,  7  Johnson,  35  (isio.)  And  debtor,  who  thereupon  paid  the  claim,  and 
a  sheriff  has  been  held  not  responsible  for  the  deputy  discharged  him,  this  was  con- 
money  collected  by  a  deputy  in  a  suit  sidered  not  an  official  act,  which  binds  the 
where  the  execution  had  not  yet  been  principal.  The  United  Slates  v,  Moore,  2 
lodged  in  his  office.  Chiles  y,  Holloway,  Brockenboroimh, 318  (1828.)  So,ii seems, 
4  McCord,  164  (1827.)  Otherwise,  for  if  a  deputy  coUect  money  on  a  writ  of  at^ 
money  received  by  a  deputy  on  a  process  tachment,  his  principal  would  not  be 
merely  erroneous  but  not  void.  People  y.  responsible,  for  ne  has  no  authority  in  his 
Dunning,  1  Wendell,  16  (1828.)  And  it  official  capacity  to  collect  the  money, 
seems  generally  in  this  country,  a  sheriff  Waite  v.  Delesdemier,  15  Miune,  144 
is  liable  for  the  failure  of  his  deputy  to  pay  (1838.) 
over  money  collected  on  execution,    Wai' 

«  21  Law  J.  Rep.  (n.  8.)  Exch.  161 ;  16  Jur.  375. 
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The  10  Geo.  1,  c.  4,  after  recitine  the  9  Geo.  1,  stat.  2,  c.  13,  enacts,  section  17,  that  the  taking 
of  the  oath  of  abjuration  by  a  Jew,  omitting  the  words  "  upon  the  tme  faith  of  a  Christian,^ 
shall  be  '*  deemed  to  be  a  sufficient  taking  of  the  abjuration  oath  within  the  meaning  of 
this  and  the  said  recited  act." 

The  6  Geo.  3,  c.  53,  for  altering  the  oath  of  abjuration,  &c.,  after  reciting  the  1  Geo.  1,  stat  2, 
e.  13,  enacts  that  "the  oath  of  abjuration  in  the  said  act  above  mentioned  be  administered 
in  such  manner  and  form  as  is  hereinafter  set  down  and  prescribed,  that  is  to  say,**  then 
follows  tlie  form  similar,  mutatis  mutandis^  to  that  given  in  1  Geo.  1,  stat  2,  c.  13. 

The  section  then  enacts  that  all  persons  enjoined  to  take  the  oath  of  abjuration  "  shall  take 
and  subscribe  the  oath  of  abjuration"  according  "to  the  form  herein  set  down  and  pre- 
scribed in  such  courts,"  in  such  manner  and  with  due  observance  of  the  same  requisites, 
and  ''with  benefit  of  the  same  savings,  provisos,  and  indemnities  as  by  ike  said  act,  or  any 
other  acts,"  are  enacted : — 

Heidy  first,  that  the  words  ''  upon  the  tme  faith  of  a  Christian  "  were  a  substantive  and  essen- 
tial part  of  the  oath ;  and  that  the  defendant  having  voted  in  the  House  of  Commons  with- 
out naving  taken  and  subscribed  the  oath  with  those  words,  was  liable  to  (he  penalty  of 
500/.  under  the  1  Geo.  1,  stat  2,  c.  13,  s.  17. — Martin,  B.,  dissentiente. 

Secondly,  that  the  obligation  to  take  the  oath  given  by  the  6  Geo.  3,  c.  53,  was  not  confined 
to  the  reign  of  that  sovereign,  or  of  any  sovereign  blearing  the  name  of  "  George,"  but  ex- 
tended to  subsequent  sovereigns. 

Lastly,  that  the  9  Geo.  1 ,  c.  24,  and  the  10  Geo.  1,  c.  4,  referred  to  by  the  6  Geo.  3,  c.  53,  did  not 
exempt  Jews  from  taking  the  abjuration  oath  in  parliament,  but  applied  merely  to  the 
taking  of  the  oath  in  Westminster  Hall,  or  at  the  Quarter  Sessions,  with  a  view  of  saving 
the  necessity  of  registering  the  estates  of  those  who  might  take  it,  such  8tatnt<^  more- 
over, not  being  in  force  at  the  time  of  the  passing  of  the  6  Geo.  3,  c.  53. 

This  was  an  action  of  debt  to  recover  three  penalties  of  500/.  each, 
under  the  1  Geo.  1,  stat  2,  c.  13,  s.  17,  which  enacts  that  any  person 
that  then  was  or  thereafter  should  be  a  member  of  the  House  of 
Peers,  or  member  of  the  House  of  Commons,  who  should  presume  to 
vote  or  make  his  proxy,  not  having  taken  the  oath  of  abjuration,  and 
subscribed  the  same,  should  forfeit  the  sum  of  500/.,  to  be  recovered 
by  him  or  them  that  should  sue  for  the  same. 

The  declaration  stated  that  the  defendant  having  been  elected  to 
serve  as  a  member  of  parliament  for  the  borough  of  Greenwich,  did,  on 
the  21st  of  July,  1851,  presume  to  vote  in  the  Commons  House  of 
Parliament  without  having  taken  and  subscribed  the  oath  of  abjura- 
tion, as  by  law  required. 

There  were  three  counts,  alleging  three  different  acts  of  voting  on 
the  same  day  under  similar  circumstances. 

The  defendant  pleaded  nil  debet 

On  the  trial,  before  Martin,  B.,  the  jnry,  under  the  direction  of  the 
learned  judge,  and  with  the  consent  of  the  counsel  on  both  sides, 
found  a  special  verdict,  setting  out  the  facts  of  the  case  as  follows :  — 
The  defendant  was  returned  to  serve  as  a  member  in  the  Commons 
House  of  Parliament  for  the  borough  of  Greenwich,  he  being  a  Brit- 
ish born  subject  professing  the  Jewish,  religion.  The  form  of  oath 
binding  on  the  conscience  of  persons  of  that  religion  was,  that  after 
repeating  the  words  of  the  oath  required  to  be  taken,  they  should 
utter  the  words  «  So  help  me  God,"  and  then  kiss  the  Old  Testa- 
ment Such  form  was  binding  on  the  conscience  of  the  defendant 
On  the  21st  of  July,  1851,  after  the  speaker  of  the  house  had  taken 
the  chair,  and  during  the  sitting  of  a  full  house,  the  defendant  came 
to  the  table  of  the  house  and  demanded  to  be  sworn  on  the  Old  Testa- 
ment :  upon  his  being  asked  his  reason,  he  stated  that  it  was  because 
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that  was  the  mode  of  swearing  binding  on  his  conscience,  and  then 
holding  the  Old  Testament  in  his  hands,  he  repeated  the  words  of 
the  oath  of  allegiance  and  supremacy  after  the  clerk  of  the  house,  and 
then  kissed  the  Old  Testament  The  clerk  then  read  the  words  of 
the  oath  of  abjuration  prescribed  by  the  6  Geo.  3,  c.  53,  substituting 
only,  by  the  authority  of  the  House  of  Commons  and  of  their  speaker, 
the  name  of  Her  Majesty,  "  Queen  Victoria,"  for  that  of  "King 
George,"  and  "  her "  for  "  him "  and  "  his,"  and  the  defendant  pur- 
posely omitted  the  words  "  on  the  true  faith  of  a  Christian,"  although 
read  to  him  by  the  clerk,  and  then  uttered  the  words,  "  So  help  me 
God,"  and  kissed  the  Old  Testament  The  speaker  objected  that  the 
defendant  had  not  taken  the  oath  prescribed.  The  defendant  then 
declared  to  the  house  that  the  form  in  which  he  had  taken  the  oath 
was  the  one  binding  on  his  conscience,  and  then  offered  to  subscribe 
the  oath,  omitting  the  words  "  on  the  true  faith  of  a  Christian,"  and 
demanded  to  declare  to  his  property  qualification,  but  was  not  allowed 
to  do  so.  The  verdict  then  found  that  the  defendant  laid  on  the 
table  of  the  house  a  parchment  containing  the  oath  of  abjuration  as 
uttered  by  him,  subscribed  with  his  name ;  and  that  unless  the  above 
facts  showed  that  the  defendant  had  taken  and  subscribed  the  oath 
of  abjuration,  he  had  not  done  so. 

The  case  was  argued,  on  the  26th  and  28th  of  January,  1852,  by 

Cfiannellj  Serg.j  {Macnamara  with  him,)  for  the  plaintiff.  The 
plaintiff  is  entitled  to  recover.  The  simple  question  is,  whether  the 
defendant  had,  before  voting,  taken  the  oath  of  abjuration  as  required 
by  law.  This  question  involves  matter  of  the  deepest  public  import- 
ance ;  but  it  is  a  question  of  law,  and  the  only  point  is,  whether  the 
law  has  been  complied  with,  or  broken.  The  plaintiff  contends  that 
the  law  has  been  broken  by  the  defendant.  It'  can  scarcely  be  con- 
tended for  the  defendant,  that  the  statutes  imposing  the  oath  of 
abjuration  are  not  still  in  force,  or  that  Jews  are  exempted  firom 
taking  the  oath  of  abjuration  in  some  form  or  other.  Assuming,  for 
the  present,  that  Jews  are  bound  to  take  the  oath  in  some  form  or 
other,  the  question  will  be,  whether  it  can  be  taken  on  the  Old  Tes- 
tament The  plaintiff's  position  is,  that  this  is  a  Christian  oath,  and 
cannot  be  so  taken.  The  next  question  is,  assuming  that  it  can  be 
sworn  on  the  Old  Testament,  whether  the  words  "  upon  the  true  faith 
of  a  Christian "  having  been  purposely  omitted,  the  oath  has  been 
taken  at  all  ?  This  will  depend  on  the  statutes.  The  question  will 
turn  chiefly  on  the  words  of  the  enactments  in  the  several  statutes. 
The  statutes  may  be  dividend  into  two  classes :  first,  those  statutes 
which  impose  on  members  of  parliament  the  duty  of  taking  the  oath 
of  abjuration  and  other  oaths,  and,  incidentally,  those  statutes  which 
impose  this  duty  on  persons  not  members  of  parliament  These  may 
be  called  obligatory  or  imposing  statutes.  Secondly,  the  statutes  of 
an  exempting  or  dispensing  character.  Those  statutes  are  enacting, 
and  not  merely  declaratory.  Under  this  class  will  come  those  spe- 
cially affecting  Jews,  those  affecting  Quakers  and  Moravians  (some 
which  also  apply  to  Jews,)  the  10  Geo.  4,  c.  7,  the  Catholic  Eman- 

46* 
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dpation  Act,  and  lastly,  the  1  &  2  Vict  c.  105,  intitled  "  An  Act  to 
remove  doubts  as  to  the  validity  of  certain  oaths ; "  an  act  general  in 
its  character,  not  applying  to  persons  of  any  particular  creed  or  sect, 
but  enacting  that  all  persons  shall  be  bound  by  an  oath,  administered 
to  them  in  the  form  binding  on  their  conscience,  without  respect  to 
any  religion  or  sect  whatever.  It  may  be  admitted  that  the  oaths  of 
allegiance  and  supremacy  are  immaterial  to  the  verdict  in  the  present 
case,  yet  being  required  to  be  taken  in  connexion  with  the  oath  of 
abjuration,  some  light  may  be  thrown  on  the  /question  by  considering 
them  also.  The  first  statute  on  the  subject  is,  the  1  Eliz.  c.  1,  intitled 
"An  Act  to  restore  to  the  Crown  the  ancient  jurisdiction  over  the  es- 
tate ecclesiastical  and  spiritual,  and  abolishing  all  foreign  powers 
repugnant  to  the  same."  The  19th  section  imposes  on  archbishops, 
bishops,  and  certain  persons  therein  enumerated,  as  having  the 
queen's  wages,  but  not  including  members  of  parliament,  the  neces- 
sity of  taking  the  oath  of  supremacy,  and  it  is  directed  that  they 
should  "  take  and  receive  a  corporal  oath  upon  the  Evangelists."  This 
must  have  been  taken  on  the  New  Testament  The  concluding  words 
of  the  form  given  are  "  So  help  me  God,  and  by  the  contents  of  this 
book."  The  next  statute  is,  the  5  Eliz.  c.  5,  which  refers  to  the  last- 
mentioned  act,  and  extends  the  obligation  to  take  the  above  oath  to 
other  classes  of  persons.  By  sect.  5,  it  is  to  be  a  corporal  oath  on  the 
Evangelists,  to  be  taken  verbatim.  Sect  16  imposes  the  duty  of 
taking  this  oath  on  every  member  of  parliament,  before  he  shall  enter 
the  parliament  house,  or  have  any  voice  there,  under  the  same  pen- 
alties, in  case  of  disobedience,  as  if  he  had  never  been  elected  at  alL 
It  is  plain  that  a  member  could  only  have  taken  this  oath  on  the  New 
Testament,  and. as  a  Christian  oath.  Then  comes  the  3  Jaa  1,  c.  4. 
This  statute  has  been  said  to  contain  the  germ  of  the  oath  of  abju- 
ration ;  the  form  of  oath  there  given  has  been  described  in  subse- 
quent statutes  as  the  "  oath  of  allegiance  and  obedience ; "  the  act  is 
intitled  "  An  Act  for  the  better  discovering  and  repressing  Popish  Re- 
'cusants."  Sect  13  enacts,  that  for  the  better  trial  how  his  majesty's 
subjects  stand  affected  in  point  of  their  loyalty  and  obedience,  it  shall 
be  lawful  for  any  bishop  in  his  diocese,  or  two  justices  of  the  peace, 
to  require  all  persons  of  the  age  of  eighteen,  with  certain  exceptions 
there  mentioned,  confessing  or  not  denying  their  recusancy,  to  take 
the  oaths  thereafter  following  "  upon  the  Holy  Evangelists."  Sect. 
15  gives  the  form  of  the  oath,  which  concludes  with  the  following 
words,  similar  to  those  used  in  the  present  oath :  "  And  all  these 
things  I  do  plainly  and  sincerely  acknowledge  and  swear  according 
to  these  express  words  by  me  spoken,  and  according  to  the  plain  and 
common  sense  and  understanding  of  the  same  words,  without  any 
-equivocation  or  mental  evasion,  or  secret  reservation  whatsoever.  And 
I  do  make  this  recognition  and  acknowledgment  heartily,  willingly, 
and  truly,  upon  the  true  faith  of  a  Christian.  So  help  me  God." 
This  oath,  which  answers  to  the  present  oath  of  abjuration,  can  only 
be  taken  on  the  Evangelists,  that  is,  on  the  New  Testament 

[Martin,  B.  What  would  have  been  the  consequence  to  a  Jew  at 
that  time,  if  he  had  been  required  to  take  that  oath,  and  had  re- 
fused ?] 


COURT   OF  EXCHEQUER,  1852.  547 

Miller  v.  Salomons. 

It  may  be  that  a  Jew  might  not  have  been  contemplated  by  the 
legislature  as  a  .person  who  could  sit  in  parliament ;  but  still  these 
words  are  large  enough  to  exclude  him. 

[  Sir  jF.  Kelly.  The  Jews  had  been  banished  centuries  before  this 
time,  and  were  not  restored  until  Cromwell's  time.] 

At  that  time  none  but  Christians  would  be  admitted  to  important 
offices.  This  is  a  statutable  and  a  Christian  oath,  and  it  was  the 
express  policy  and  intention  of  the  legislature  at  that  time,  whether 
wisely  or  unwisely  is  npt  the  question,  to  exclude  all  but  Christians. 
By  the  act  of  Jac,  1,  members  of  parliament  were  not  expressly  affec- 
ted, but  by  7  Jac.  1,  c.  6,  s.  2,  after  reciting  that  "  to  show  how  greatly 
his  majesty's  loyal  subjects  approve  the  said  oath,  they  prostrate 
themselves  at  his  majesty's  feet,  beseeching  him  that  it  may  be  ad- 
ministered to  all  his  subjects,"  it  was  enacted  that  all  persons  above 
eighteen  should  take  the  oath  upon  the  Evangelists ;  and  by  sect  8, 
members  of  parliament  were  expressly  required  to  take  it  before  en- 
tering the  house.  Next  came  the  30  Car.  2,  s.  2,  c.  1,  intitled  "  An 
Act  for  the  more  effectual  preserving  the  King's  person  and  for  dis- 
abling Papists  from  sitting  in  either  House  of  Parliament"  This 
did  not  alter  the  oath  of  supremacy,  as  settled  by  the  act  of  Eliza- 
beth, nor  the  oath  of  allegiance  and  obedience  of  the  act  of  James, 
but  superadded  the  necessity  of  signing  a  declaration  against  traiisub- 
stantiation.  Sect  2  enacts,  that  no  member  of  the  House  of  Com- 
mons shall  sit  during  any  debate,  or  vote  until  he  shall  take  the  oaths 
of  allegiance  and  supremacy,  and  make,  subscribe,  and  audibly  repeat 
this  declaration  following  —  Then  follows  a  form  of  declaration  that 
the  party  believed  that  in  the  sacrament  of  the  Lord's  Supper  there 
was  not  any  transubstantiation,  &c.  These  oaths  were  to  be  taken 
by  members  before  the  Lord  Steward,  or  his  deputy.  The  legislature, 
therefore,  meant  that  the  taking  of  these  oaths  "upon  the  Evan- 
gelists," and  the  subscription  of  this  declaration  of  a  specific  belief  on 
the  subject  of  a  Christian  doctrine,  should  be  a  test  of  the  Christianity 
of  the  person  taking  these  oaths  and  subscribing  this  declaration. 

[Alderson,  B.  I  do  not  understand  how  any  one  could  declare 
that  he  believed  in  the  sacrament  of  the  Lord's  Supper  there  was 
not  any  transubstantiation,  who  did  not  believe  in  the  Lord.] 

Without  doubt  this  was  meant  as  a  test  of  Christianity  expressly 
imposed  by  statute ;  it  is,  therefore,  incumbent  on  the  other  side  to 
show  some  act  of  parliament  repealing  that  test  If  the  course  of 
legislation  had  stopped  here,  there  could  be  no  doubt  on  the  subject 
But  then  came  the  1  Will.  &  M.  c.  1,  s.  1.  This  act  is  most  important, 
and  remained  in  force,  for  some  purposes  at  least,  down  to  t^je  1  &  2 
Will.  4,  c.  9,  which  abrogated  the  oaths  taken  before  the  Lord 
Steward.  The  1  Will.  &  M.  c.  1,  repealed  the  acts  imposing  the  old 
oaths  of  allegiance  and  supremacy  on  members  of  parliament,  and 
substituted  new  oaths,  enacting  that  the  taking  the  new  oaths  and  re- 
peating the  declaration  against  transubstantiation  required  by  the  30 
Car.  2,  in  such  manner  as  the  taking  the  said  oaths  and  repeating  the 
said  declaration  was  required  in  that  act  of  Car.  2,  should  be  good  and 
effectual  to  all  intents  and  purposes  as  if  the  old  oaths  had  been 
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taken ;  and  it  farther  enacted  that  the  ne-w  oaths  were  to  be  taken 
under  the  same  penalties  as  the  old,  and  that  members  of  parliament 
should  take  the  new  oaths  within  the  same  time  and  in  the  same 
manner  and  form  as  they  were  required  to  take  the  old  and  not  in 
any  other  manner.  Sect  6  gives  the  form  of  oath,  which  concludes 
simply  "  So  help  me  God,"  without  the  words,  "  on  the  true  faith  of 
a  Christian."  But  inasmuch  as  it  was  to  be  taken  in  the  same  man- 
ner as  the  old,  that  must  mean  on  the  Evangelists,  on  the  New  Test- 
ament, aiid  the  declaration  against  transubstantiation  was  required  to 
be  subscribed  at  the  same  time.  This  act  applied  to  members  of  par- 
liament Then  came  the  1  Will  &  M.  c.  8,  which  it  has  been  sup- 
posed repealed  entirely  the  old  oaths.  Still  down  to  the  1  Sc2  WUL 
4,  those  oaths  have  not  been  totally  repealed  as  to  the  taking  of  them 
before  the  Lord  Steward.  The  act  is  intitled  "  An  Act  to  abrogate 
the  oaths  of  supremacy  and  allegiance,  and  to  appoint  other  oaths ; " 
and  after  reciting  the  1  Eliz.  c.  1,  and  3  Jac  1,  c.  4,  it  enacts  that  no 
person  should  be  obliged  to  take  the  said  oaths  under  either  of  those 
statutes,  and  it  had  been  supposed  entirely  abrogated  those  oaths. 
By  sect  3,  new  forms  of  oaths  are  authorized  to  be  taken  by  all  per- 
sons who  are  required  to  take  the  former  oaths.  Sect  5  imposed  the 
same  penalties  as  were  imposed  upon  failure  to  take  the  old  oaths. 
This  act  does  not  in  any  way  interfere  with  the  declaration  against 
transubstantiation.  The  form  of  oath  given  by  the  statute  does  not 
contain  the  words  ^  on  the  true  faith  of  a  Christian."  Then  comes  the 
statute  of  13  Will.  3,  c.  6.  By  this  statute,  the  oath  of  abjuration 
was  first  imposed  in  the  form  in  which  it  is  still  taken.  The  only 
modifications  which  it  has  undergone  down  to  the  6  Geo.  3,  are  those 
which  were  necessary  to  meet  such  of  the  limitations  contained  in  the 
two  acts  of  settiement  with  regard  to  the  succession  of  the  Crown  as 
were  capable  of  taking  effect  One  other  alteration  was  made  by  the 
statute  of  6  Geo.  3,  in  consequence  of  the  death  of  the  Pretender. 
The  13  Will.  3,  c.  6,  intitled  "  An  Act  for  the  further  security  of  his 
Majesty's  person  and  the  succession  of  the  Crown  in  the  Protestant 
line,  and  for  extinguishing  the  hopes  of  the  pretended  Prince  of 
Wales,  and  all  other  pretenders  and  their  open  and  secret  abettors," 
after  defining  the  persons  who  were  to  take  the  oath  of  abjuration 
thereby  given,  amongst  whom  were  not  included  members  of  parlia- 
ment, sets  out  the  form  of  oath,  being,  as  regards  immaterial 
changes  in  the  name  of  the  sovereign  and  the  insertion  of  the  descend- 
ants of  the  Pretender,  the  same  as  the  present  form,  and  it  concluded 
with  the  words  "  and  I  do  make  the  recognition,  acknowledgment, 
abjuration,  renunciation,  and  promise  heartily,  willingly,  and  truly, 
upon  the  true  faith  of  a  Christian,  so  help  me  God."  By  sect  10, 
members  of  parliament  were  required,  before  voting  or  sittiiig  in  the 
house,  to  take  and  subscribe  this  oath  in  manner  following  —  "that 
is,  between  nine  in  the  morning  and  four  in  the  afternoon,  at  the  table 
in  the  middle  of  the  house,  whilst  a  full  house  of  commons  is  there 
duly  sitting,  with  their  speaker  in  the  chair."  By  sect  11,  any  mem- 
ber sitting  or  voting,  not  having  taken  this  oath,  was  to  be  deemed  a 
Popish  recusant  convict,  and  should  suffer  as  such  and  should  be  dis- 
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abled  from  holding  any  place  or  serving  the  Crown  in  any  capacity 
whatever,  or  from  sitting  in  the  house,  from  being  a  guardian  or  exe- 
cutor, or  from  taking  any  legacy,  or  from  suing  or  being  sued,  and 
should  besides  forfeit  600/.  for  each  offence.  Then  came  the  1  Anne, 
c.  22,  which  gave  a  similar  form  of  oath  with  a  like  conclusion,  sub- 
stituting the  name  of  Anne  for  that  of  William.  The  next  statute 
is  the  6  Anne,  c.  7,  which,  by  sect  20,  provided  a  form  of  oath  to  be 
taken  from  and  after  the  demise  of  her  majesty,  in  which  form  blanks 
were  left  for  tlie  name  of  the  sovereign,  whoever  that  might  be,  it 
being  at  that  time  uncertain  whether  the  queen  might  have  issue,  or 
whether  the  Electress  of  Hanover  or  her  son,  afterwards  George  I. 
would  succeed,  and  it  expressly  enacted  that  such  blanks  should  be 
filled  up  with  the  name  of  her  or  him  as  queen  or  king,  who  should 
be  next  in  succession,  ice.  The  ]  Geo.  1,  stat.  2,  c.  13,  s.  2,  the  title 
of  which  is  similar  to  that  of  the  13  Will.  3,  after  reciting  that  act  and 
several  other  acts,  and  the  Act  of  Settlement,  carried  out  the  alter- 
ations contemplated  by  the  last  statute  of  Anne  (the  Electress  having 
died  shortly  before  Anne.)  By  this  act  a  form  was  given  filling  up 
the  blanks  left  in  the  form  of  the  act  of  Anne  with  the  name  of 
George.  In  this  act  the  oaths  of  allegiance,  supremacy,  and  abjuration, 
were  all  fully  set  out  and  directed  to  be  taken  by  various  classes  of 
persons  therein  mentioned.  The  16th  and  17th  sections  required  the 
oath  thus  altered  to  be  taken  by  members  of  parliament,  and  the  latter 
section  inflicted  the  penalty  of  500L  on  any  member  who  should  pre- 
sume to  vote  not  having  taken  the  said  oath.  This  is  the  section 
nnder  which  the  present  action  is  brought.  There  is  in  the  form  pre- 
scribed by  this  act  no  real  alteration  of  oath  ;  it  is  to  be  taken  in  such 
manner  and  together  with  such  other  oaths  and  declarations  against 
trans'ubstantiation  as  the  former  oaths.  Then  comes  the  6  Geo.  3, 
c.  53,  which  was  passed  in  1766,  the  Pretender  having  died  in  1765. 
By  that  act  a  form  of  oath,  altered  in  consequence  of  the  death  of  the 
Pretender,  so  as  to  apply  to  his  descendants,  is  set  out,  and  is  required 
to  be  taken  by  all  persons  who,  by  the  previous  act  of  1  Geo.  1,  stat. 
2,  c.  13,  s.  2,  and  5  Geo.  1,  c.  29,  were  required  to  take  the  oath ;  but 
the  penalties  are  recoverable  under  1  Geo.  1,  stat  2,  c.  13,  which  was 
specially  referred  to,  and  imported  into  this  act  as  to  the  manner,  &c. 
of  taking  the  oath.  These  statutes  are  all  which  come  under  the 
head  of  obligatory  statutes. 

The  second  head  of  the  argument  relates  to  the  exempting  statutes. 
The  first  division  of  them  is  the  acts  applicable  to  Jews.  Some  of 
these  statutes  also  apply  to  Quakers  equally  with  Jews,  but  thes5  may 
be  included  in  the  first  division.  These  acts  are  not  all  to  be  found 
printed  in  the  ordinary  editions  of  the  statutes.  The  first  of  them  is 
9  Geo.  1,  c.  24  (1722.)  This  act  and  the  10  Geo.  1,  c.  4,  are  im- 
portant  in  two  views  of  the  case.  They  show  that,  except  in  certain 
cases  mentioned  in  the  act,  Jews  were  expected  to  take  the  oath  of 
abjuration  in  the  then  usual  form,  and  that  it  required  the  express 
authority  of  the  legislature  to  exempt  them  from  this  necessity  in 
those  cases.  By  the  act  of  9  Geo.  1,  it  is  enacted  that  every  person 
in  England,  eighteen  years  of  age,  including  therefore  Jews,  who  had 
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not  taken  the  oath  under  1  Greo.  1,  stat  2,  c.  13,  s.  2,  and  who  shotdd 
neglect  or  refuse  to  do  so  before  the  23d  of  December,  1723,  should, 
before  the  25th  of  March,  1724,  register  his  name  and  real  estate,  as 
Papists  were  required  to  do  under  certain  other  acts,  or  forfeit  the 
fee-simple  of  his  estate.  The  next  statute  of  this  class  is  the  10  Greo. 
1,  c.  4.  This  act  has  been  much  relied  upon  elsewhere,  as  creating 
an  exemption  for  the  defendant  After  reciting  the  last-mentioned 
act  of  9  Geo.  1,  and  that  the  greater  part  of  the  persons  thereby- 
affected  had  taken  the  oath,  but  that  by  reason  of  the  shortness  of 
the  time  allowed,  aU  had  not  been  able,  and  that  it  was  necessary  to 
extend  the  time,  the  act  made  certain  exemptions  in  favor  of  women, 
reversioners,  and  others,  and  persons  who  had  previously  taken  the 
oaths  in  either  house  of  parliament  or  in  any  court,  &c.,  it  proceeded 
to  extend  the  time  for  taking  the  oath  or  registering,  and  also  pro<«  . 

vided  for  the  exemption  of  persons  under  mental  or  bodily  disabilities,  v 
or  beyond  the  seas,  giving  them  time  till  the  expiration  of  six  months 
after  their  return  or  after  the  removal  of  such  disability ;  it  then  sub- 
stituted the  forfeiture  of  one  year's  value  for  that  of  the  fee-simple 
provided  by  the  9th  section.  Then  came  certain  provisions  as  to 
Quakers,  relieving  them  on  making  a  declaration  to  the  effect  of  the 
abjuration  oath  in  the  form  prescribed  by  the  8  Geo.  1,  and  the  act 
then  proceeded  —  "  And  whereas  the  following  words  are  contained 
in  the  latter  part  of  the  oath  of  abjuration,  viz.  <  upon  the  true  faith 
of  a  Christian,'  be  it  further  enacted,  that  whenever  any  of  his 
majesty's  subjects  professing  the  Jewish  religion  shall  present  himself 
to  take  the  said  oath  of  abjuration  in  pursuance  of  the  said  recited 
act  or  of  the  present,  the  said  words  <  upon  the  true  faith  of  a  Chris- 
tian' shall  be  omitted  out  of  the  said  oath  in  administering  the 
same  to  such  person,  and  the  taking  the  said  oath  by  such  person 
professing  the  Jewish  religion  without  the  words  aforesaid,  in  like 
manner  as  Jews  are  admitted  to  be  sworn  to  give  evidence  in  courts 
of  justice,  shall  be  deemed  to  be  a  sufficient  tsddng  of  the  abjuration 
oath  within  the  meaning  of  this  act,  and  the  said  recited  act"  The 
only  effect  of  this  enactment  is  to  allow  the  Jews  to  omit  these  words 
when  taking  the  oath  for  the  purpose  of  the  9  Geo.  1,  c.  24,  but  for 
this  purpose  only.  That  act  does  not  recite  the  1  Greo.  1.  It  gives 
no  indemnity  for  other  purposes,  and  thus  does  not  at  all  come  up  to 
the  exemption  which  is  now  contended  for  on  behalf  of  the  defendant 
The  next  statute  is  the  13  Geo.  2,  c.  7,  "  An  Act  for  naturalizing 
foreign  Protestants  and  others  therein  mentioned,  who  should  settle 
in  the  North  American  Colonies,  and  reside  there  for  seven  years 
without  being  absent  more  than  two  months ; "  for  which  purpose  they 
were  required  to  take  the  oath  of  abjuration.  After  providing  for  the 
case  of  Quakers,  who  were  to  make  a  declaration  under  the  8  Greo. 
1,  it  enacted  that  when  any  person  of  the  Jewish  religion  should  pre- 
sent himself  to  take  the  oath,  he  might  omit  the  words  "  on  the  true 
faith  of  a  Christian."  This  exemption  was  clearly  limited  to  the 
especial  purpose  of  the  act,  and  in  fact  by  showing  the  necessity  in 
this  case  of  a  special  exception,  proved  the  general  rule,  that  the  oath 
was  a  Christian  oath.     These  are  all  the  important  acts  relating  to 
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Jews  in  particular.  Then  as  to  the  course  of  legislation  with  respect 
to  Quakers.  As  to  them  the  legislature  provided  with  the  most 
scrupulous  care.  As  to  them,  no  doubt  by  the  entire  course  of  legis- 
lation on  the  subject,  the  oath  of  abjuration  as  an  oath  was  entirely 
repealed,  and  an  affirmation  substituted,  omitting  all  obnoxious 
words ;  but  as  to  Jews,  there  was  no  repeal  or  alteration  of  the  oath. 
The  13  &  14  Car.  2,  c.  1,  imposed  a  penalty  of  5/.,  and  for  a  further 
offence  cumulative  penalties  on  persons  who  should  refuse  to  take  an 
oath.  The  Toleration  Act,  1  W.  &  M.  c.  18,  s.  1,  relieved  Quakers 
upon  making  a  declaration  of  fidelity  to  the  Crown,  and  also  a  solemn 
profession  of  their  Christian  belief.  The  7  and  8  Will.  3,  c.  34,  gave 
power  to  take  affirmations  of  Quakers,  instead  of  oaths,  except  in 
criminal  cases,  in  all  courts  of  justice.  This,  however,  was  only  a  tem- 
jprary  act.  The  1  Geo.  1,  c.  6,  s.  2,  gave  further  indemnities  to 
Quakers,  extending  to  the  making  a  declaration  to  the  effect  of  the 
abjuration  oath,  and  made  perpetual  the  7  &  8  Will.  3,  c.  34,  and  ap- 
pointed a  form  of  affirmation.  The  8  Geo.  1,  c.  6,  carries  the  relief 
further  by  omitting  the  words  "  in  presence  of  Almighty  God,"  which 
had  been  objected  to  in  the  former  act,  as  being  a  form  of  abjuration. 
The  22  Geo.  2,  c.  46,  evidently  doubting  whether  an  affirmation  in- 
stead of  an  oath  in  cases  where  an  oath  was  required  by  statute  was 
admissible,  except  where  specially  declared  to  be  so  by  an  act  of  par- 
liament, enacted  that  a  Quaker's  affirmation  should  be  admissible  in 
all  cases.  In  the  statute,  the  words  of  the  affirmation  were  given, 
omitting  the  words  "  on  the  true  faith  of  a  Christian."  The  9  Geo. 
4,  c.  32,  makes  their  affirmation  admissible  in  criminal  cases.  In 
1833,  the  3  &  4  Will.  4,  c.  49,  was  passed,  whereby  Quakers  and 
Moravians  were  allowed  to  make  affirmation  in  all  cases  whatever, 
where  an  oath  was  required. 

The  statutes  with  reference  to  Quakers  distinctly  and  pointedly 
show  how  cautiously  the  la>v  has  been  altered  to  obviate  their  scruples. 
The  alterations  had  been  made  by  express  provision  of  the  legislature, 
but  there  has  been  none  such  with  regard  to  Jews.  The  form  of  de- 
claration provided  by  the  last  act,  3  &4  Will.  4,  shows  on  the  face  of 
it  that  the  party  was  a  Quaker.  Then  as  to  the  Catholic  Emancipa- 
tion Act,  10  Geo.  4,  c.  7,  that  repeals  the  obligation  of  taking  the  oath 
of  abjuration,  and  taking  the  declarations  against  transubstantiation, 
but  so  far  only  as  Roman  Catholics  were  concerned ;  and  it  gives  a 
form  of  oath  to  be  taken  by  members  of  parliament  instead  of  the 
oaths  of  allegiance  and  supremacy  and  abjuration,  and  provides  for 
the  alteration  of  the  name  of  the  sovereign  under  the  limitations  in 
the  Act  of  Settlement.  Here,  too,  the  relief  is  given  in  express  terms. 
The  last  statute,  and  the  one  on  which  the  defendant  must  mainly 
rely,  is  the  1  &  2  Vict.  c.  105,  entitled  "  An  Act  to  remove  doubts  as 
to  the  validity  of  certain  oaths."  This  act  is  declaratory,  but  it  is 
also  an  affirmative  statute,  and  there  can  be  no  doubt  as  to  the  prin- 
ciple of  law,  that  an  affirmative  statute  cannot  repeal  previous  affirm- 
ative statutes,  unless  it  does  so  expressly,  or  is  so  inconsistent  with 
the  preceding  ones  as  to  repeal  them  by  necessary  implication.  It 
must  then  be  contended  for  the  defendant  that  this  is  a  repealing 
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statute,  because  unless  it  repealed  the  oath  of  abjuration,  both  as  to 
the  words  and  the  manner  of  taking,  it  would  not  be  sufficient  for  the 
defendant's  purpose.  No  doubt,  in  a  court  of  law,  or  where  no  form 
of  oath  is  prescribed,  a  person  might  take  an  oath  in  the  manner 
binding  on  his  conscience.  That  was  decided  in  the  case  of  Om- 
ichund  v.  Barker^  Wiiles,  538;  s.  c.  1  Atk.  21.  But  this  is  a 
Christian  oath,  prescribed  by  the  legislature,  and  must  be  taken  in 
the  particular  form  and  manner  prescribed,  and  can  only  be  dispensed 
with  by  the  same  authority.  How  is  it  then  affected  by  this  case  ? 
The  case  of  Omichund  \,  Barker  decides  that  any  person  may  be 
sworn  as  a  witness  in  a  court  of  justice,  according  to  the  custom  and 
manner  of  his  religion ;  but  that  cannot  affect  the  case  of  an  oath, 
which  is  prescribed  in  a  particular  form,  by  statute,  as  a  Christian 
oath  to  be  taken  by  a  Christian  man.  Lord  Hardwicke's  judgment 
in  that  case  merely  decided  that  a  person  believing  in  a  supreme 
being,  an  avenger  of  falsehood,  might  be  sworn  in  the  manner  bind- 
ing on  his  conscience  in  a  court  of  law,  where  no  special  form  was 
prescribed.  Taking  the  oath  then  in  the  present  case  to  be  a  Christian 
oath,  the  question  is,  how  far  the  point  is  affected  by  the  operation  of 
the  act  of  Victoria.  The  statute  1  &  2  Vict  c.  105,  declares  and 
enacts, ''  that  in  all  cases  in  which  an  oath  may  lawfully  be,  and  shall 
have  been,  administered  to  any  person,  either  a  juryman  or  a  witness, 
or  a  deponent  in  any  proceeding,  civil  or  criminal,  in  any  court  of  law 
or  equity  in  the  United  Kingdom,  or  on  appointment  to  any  office  or 
employment  or  on  any  occasion  whatever,  such  person  is  bound  by 
the  oath  administered,  provided  the  same  shall  have  been  adminis- 
tered in  such  form  and  with  such  ceremonies  as  such  person  may  de- 
clare to  be  binding ;  and  every  such  person,  in  case  of  wilful  false 
swearing,  may  be  convicted  of  the  crime  of  perjury,  in  the  same  man- 
ner as  if  the  oath  had  been  administered  in  the  jform  and  w^ith  the 
ceremonies  most  commonly  adopted."  Now  this  act  contains  no  refer- 
ence whatever  to  the  oath  of  abjuration,  nor  to  any  prior  act  of  par- 
liament which  should  have  been  recited,  if  intended  to  be  repealed. 
The  act  seems  to  apply  exclusively  to  oaths  administered  in  courts 
of  law.  There  are  cases  in  which  the  oath  of  abjuration  had  to  be 
taken  in  courts  of  law  on  appointment  to  offices,  and  therefore  the 
operation  of  the  act  is  not  necessarily  confined  to  the  cases  of  jurymen 
and  witnesses.  In  fact,  effect  might  be  given  to  every  word  of  this 
act  of  parliament  without  having  recourse  to  the  assertion  that  it 
amounted  to  a  repeal  of  former  statutes.  There  is  nothing  to  enable 
the  defendant  to  take  the  oath  of  abjuration  on  the  Old  Testament, 
and  there  is  no  foundation  for  the  argument  on  the  part  of  the  de- 
fendant, that  the  words  "  on  the  true  faith  of  a  Christian  "  were  not 
of  the  essence,  and  might  be  omitted  from  the  oath.  It  is  said  that 
the  statutes  were  directed  against  Papists ;  and  it  is  admitted  that 
that  is  the  case,  but  the  language  of  the  act  is  large  enough  to  include 
all  who  claim  to  sit  and  vote  as  members  of  the  House  of  Commons. 
There  can  be  no  doubt  that  it  was  the  intention  of  the  legislature  in 
framing  the  act  in  question  to  impose  a  religious  test,  and  it  has 
taken  the  greatest  possible  pains  to  frame  that  oath  so  as  to  render 


COURT  OF  EXCHEQUER,  1852.  653 


Miller  v.  Salomons. 


it  binding  upon  the  conscience  of  the  person  whd  took  it  There  may 
be  Christianity  without  Protestantism,  but  there  can  be  no  Protest- 
antism without  Christianity.  The  words  "  on  the  true  faith  of  a 
Christian,"  coming  as  they  do  &fter  the  stringent  language  at  the 
commencement  of  the  oath,  show  that  they,  are  of  the  essence  of  the 
oath,  and  cannot  be  rejected,  and  at  all  events  the  legislature  meant 
those  words  to  be  a  declaration,  accompanying  and  explaining  the 
oath,  and  therefore  obligatory  and  necessary.  Whether  the  Jews 
were  in  the  contemplation  of  the  legislature  or  not  at  the  time  when 
the  oath  was  made  compulsory,  is  a  matter  not  necessary  to  be  dwelt 
upon.  It  is  enough  to  state,  that  at  that  period  all  persons  were  ex- 
cluded from  public  honors  and  employments  unless  they  were  Chris- 
tians. They  were  oblie^ed  to  repair  to  the  parish  church  under  heavy 
penalties.  The  spirit  oi  the  acts  of  those  days  must  be  referred  to,  to 
show  the  intention  of  the  legislature ;  even  up  to  the  repeal  of  the 
Test  and  Corporation  Acts,  no  one  could  hold  certain  important  offi- 
ces without  having  received  the  sacrament  within  a  limited  period. 
The  acts  complained  of  by  the  defendant  must  be  shown  to  have  been 
repealed  in  favor  of  Jews,  and  not  merely  for  general,  but  for  parlia- 
mentary purposes,  as  had  been  expressly  done  in  the  case  of  Catholics 
and  Quakers.  It  is  said  that  the  plaintiff  was  now  suing  upon  the 
statute  6  Geo.  3,  c  53,  and  no  doubt,  taking  it  in  connexion  with  the 
act  of  1  Geo.  1,  stat.  2,  c.  13,  that  is  the  case.  Upon  this,  it  is  argued 
that  the  act  of  6  Geo.  3,  c  53,  has  given  the  benefit  of  all  savings  or 
indemnities  contained  in  any  former  acts  or  parts  of  acts  then  sub- 
sisting, and  that  the  acts  passed  in  the  ninth  year  of  the  reign  of 
George  the  First  and  in  the  tenth  year  of  the  same  sovereign  had 
created  an  indemnity  in  favor  of  the  Jews.  But  the  answer  to  this 
argument  is,  that  these  acts  were  not  then  subsisting  acts,  but  were 
merely  of  a  temporary  nature,  and  for  a  specific  purpose,  to  enable 
Jews  and  other  persons  to  avoid  the  obligation  of  registering  their 
real  property,  and  for  that  purpose  only.  With  respect  to  the  act,  1 
&  2  Will.  4,  c.  9,  which  repealed  so  much  of  certain  acts  as  required 
certain  oaths  to  be  taken  by  members  of  the  House  of  Commons  be- 
fore the  Lord  Steward  or  his  deputies,  it  is  submitted  that  the  oaths^ 
to  be  thus  taken  had  not  been  abrogated  up  to  that  time^  by  the  act» 
requiring  oaths  to  be  taken  before  the  Speaker^  but  that  these  were 
cumulative  ;  that  there  was  not  consequently  (as  had  been  supposed 
elsewhere  to  be  the  case)  a  period,  from  the  first  to  the  thirteenth  year 
of  the  reign  of  William  the  Third,  when  the  oaths  before  the  Speaker 
did  not  contain  the  words  "  on  the  true  faith  of  a  Christian,"  daring 
which  those  words  had  not  to  be  taken  by  members  of  parliament 

Sir  F.  Kelly  ( Willes  and  A.  Goldsmid  with  him.)  Without  doubt 
this  question  depends  upon  the  construction  of  the  statutes ;  but  it 
must  not  be  forgotten  that  this  is  an  action  for  penalties,  founded  upon 
several  highly  penal  acts  of  parliament,  which  must  therefore  be  most 
strictly  construed.  That  Jews  are  entitled  to  serve  in  parliament  is  a 
proposition  which  cannot  admit  of  a  doubt ;  and  though  the  act  may 
be  construed  in  such  a  sense  as  to  impose  upon  this  class  of  the  com« 
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munity,  and  perhaps  on  other  classes  also,  the  duty  of  taking  an  oath 
repugnant  to  their  consciences,  under  pain  of  losing  some  of  the  most 
valued  privileges  of  a  British  subject,  this  Court  will  construe  the 
words  of  the  statutes  so  as  to  give  to  them,  if  possible,  a  construction 
favorable  to  liberty  of  conscience.     The  refusal  to  take  the  oath  in 
question  not  merely  exposes  a  Jew  to  the  loss  of  500/.  as  a  penalty, 
but  to  a  disqualification  to  sue  or  be  sued,  to  be  an  executor,  to  be  a 
guardian  of  any  child,  to  hold  any  office,  or  to  give  any  vote  in  the 
election  of  members  of  parliament,  and  indeed  to  other  serious  pe* 
nalties.    The  first  point  for  the  defendant  is,  that  the  act  of  6  Geo.  3, 
c.  53,  is  no  longer  in  force,  and  ceased  to  be  in  force  on  the  death  of 
George  the  Third,  or  at  all  events  on  the  death  of  the  last  sovereign 
bearing  the  name  of  George,  for  there  exists  no  power  in  the  House 
of  Commons,  or  in  any  officer  of  the  House  of  Commons,  nor  in  any 
court  of  law,  or  in  any  officer  of  a  court  of  law,  to  take  upon  himself 
to  alter  the  terms  of  the  oath,  the  whole  form  and  language  of  which 
has  been  expressly  given  in  an  act  of  parliament  by  the  legislature ; 
and  that  in  such  case  the  oath  containing  the  name  of  ^^  our  sovereign 
Lord  King  George  "  (that  being  the  form  of  language  in  the  act)  is 
the  only  oath  which  can  lawfully  be  administered  under  it  Secondly, 
if  the  oath  and  the  statute  imposing  it  are  held  to  be  still  in  force, 
wherever  the  legislature,  by  statute  or  the  common  law,  imposes  on 
any  man  the  duty  of  taking  an  oath,  the  law  not  only  permits,  but 
requires  him  to  take  it,  in  such  manner  and  form  as  is  binding  on  bis 
conscience ;  and  therefore  it  was  competent  for  the  defendant,  and  it 
was  his  duty,  to  take  the  oath  in  such  form  (swearing  to  the  whole 
substance  of  the  oath,  however)  as  was  binding  on  his  conscience. 
In  this  case  the  defendant  has  declared  the  omission  of  the  words 
"  on  the  true  faith  of  a  Christian  "  to  be  such.     If  there  is  any  ex- 
ception or  qualification  to  this  rule,  it  is  where  an  oath  is  imposed  by 
way  of  a  religious  or  political  test ;  but  that  can  only  be  the  case, 
when  the  language  and  intention  of  the  act  clearly  and  positively  re- 
quire such  a  construction.     Thirdly,  assuming  the  first  proposition  to 
be  doubtful,  the  defendant  was  bound  and  authorized  to  take  the  oath, 
which  he  did  take  in  the  House  of  Commons  by  necessary  implica- 
tion, under  the  a^t  1  &  2  Vict  c.  105.     Fourthly,  the  act  10  Geo.  1, 
c.  4,  has  been  kept  alive  and  in  force  by  a  succession  of  acts,  con- 
tinuing or  enlarging  the  time  given  for  taking  the  oaths,  and  with  re- 
spect to  Jews,  without  the  words  "  on  the  true  faith  of  a  Christian," 
until  November  24, 1766,  and  consequently  beyond  the  time  when 
the  6  Geo.  3,  c.  53,  was  passed,  and  by  its  existence  at  that  time 
qualified  the  meaning  of  the  provisions  of  that  act 

With  respect  to  the  first  branch  of  the  argument,  each  successive 
act  of  parliament  applying  to  the  oath  of  abjuration,  beginning  with 
the  act  of  13  Will.  3,  c.  6,  and  ending  with  the  statute  6  Geo.  3, 
Cw  53,  provides,  and  was  intended  only  to  provide,  for  the  particular 
state  of  things  in  existence  at  the  time  when  the  acts  in  question 
were  passed.  No  legislative  provision  has  been  made  on  the  subject 
since  that  act,  and  it  is  impossible  for  the  Court  to  take  upon  itself 
to  alter  that  act  so  as  to  give  effect  to  the  imposition  of  the  oath  under 
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the  present  change  of  circumstances.  The  title  as  well  as  the  terms 
of  the  act  of  6  Geo.  3,  c.  53,  shows  that  it  was  intended  for  tem- 
porary purposes  only,  and  was  absolutely  necessary  to  authorize  cer- 
tain alterations  rendered  expedient  by  political  changes.  In  2  Jhst 
479,  it  is  said :  ''  A  new  oath  cannot  be  imposed  on  the  subject  with- 
out the  authority  of  Parliament,  but  the  giving  of  every  oath  must 
be  warranted  by  the  common  law  or  by  an  act  of  parliament ; "  and 
that  is  admitted  to  be  so  by  all  the  judges  in  the  case  of  Omichund 
V.  Barker,  By  what  authority,  then,  can  the  House  of  Commons,  or 
the  Speaker  of  the  House  of  Commons,  as  alleged  in  this  special  ver- 
dict, substitute  the  name  of  Queen  Victoria  for  that  of  King  George  ? 
Suppose  the  case  of  a  disputed  succession ;  if  the  House  of  Com- 
mons could  substitute  the  name  of  Victoria  or  William  for  George 
when  no  dispute  was  likely  to  arise,  then  in  the  case  of  the  birth  of 
{{vnns,  Albert  and  Edward,  and  of  a  disputed  succession,  they  might 
equally  well  take  upon  themselves  to  insert  the  name  of  Albert  or 
Edward,  and  so  wound  the  consciences  of  many  persons  who  ,might 
entertain  a  different  opinion  to  that  of  the  House  of  Commons  as  to 
the  title  of  the  reigning  monarch.  Neither  the  House  of  Commons 
nor  the  Speaker,  nor  any  other  authority  than  the  legislature,  had 
power  to  alter,  and  put  in  a  form  different  as  to  matter  of  essence  and 
substance,  an  oath  which  had  been  framed  by  the  authority  of  parlia- 
ment He  then  referred  to  1  Anne,  c  22,  s.  1 ;  4  &  5  Anne,c.  9 ;  6 
Anne,  c.  7,  s.  20 ;  1  Geo.  1,  c.  13 ;  6  Geo.  3,  c.  63. 

[Pollock,  C.  B.  We  cannot  shut  our  eyes  to  the  fact  that  during 
the  reign  of  George'the  Fourth,  the  oath  of  abjuration  was  taken  by 
a  great  number  of  individuals  in  the  form  prescribed  by  the  act  of 
Greo.  3.  Either  that  was  a  farce,  or  the  words  of  the  oath  must  relate 
to  the  sovereign  as  a  corporation  sole.  There  might  be  some  ground 
for  contending  that  the  operation  of  the  act  6  Geo.  3,  c.  53,  ceased  at 
his  death ;  but  it  seems  to  me  to  be  pure  childishness  to  argue  that 
the  act  applies  to  the  name,  not  to  the  person  of  the  sovereign.] 

At  all  events,  this  view  of  the  case  has  been  held  by  persons  in 
another  place  whose  opinions  are  entitled  to  the  highest  respect.  He 
also  referred  to  the  Roman  Catholic  Relief  Act,  10  Greo.  4,  c  7.  The 
next  proposition  is,  that  under  the  act  of  6  Geo.  3,  c.  53,  upon  which 
the  declaration  in  this  action  was  founded,  and  which  rendered  neces- 
sary the  taking  of  the  oath,  if  by  law  it  must  be  taken  at  all,  that  oath 
must  be  taken  by  a  Jew  with  the  omission  of  the  words  '^  on  the  true 
faith  of  a  Christian."  That  part  of  the  case  depends  entirely  upon 
the  fact  whether  the  provisions  of  the  act  10  Greo.  1,  c.  4,  continued 
in  force  at  the  time  of  the  passing  of  the  act  6  Greo.  3,  c.  53.  This 
act  was  continued  in  force  by  a  series  of  acts  of  parliament  beyond 
the  period  at  which  the  act  6  Geo.  3,  c.  53,  came  into  operation.  The 
last-mentioned  act,  after  enacting  that  after  the  4th  of  June,  1766,  the 
oath  should  be  taken  in  the  form  and  manner  thereinafter  set  down 
by  all  classes  of  his  Majesty's  subjects,  went  on  to  provide,  that  all 
persons  required  to  administer  or  take  the  oath  of  abjuration  should 
administer  and  take  it  according  to  the  form  therein  set  down  and 
prescribed,  in  such  courts,  and  within  the  time  limited,  and  in  such 
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manner,  with  due  observance  of  the  same  requisites,  and  with  benefit 
of  the  same  savings,  provisos,  and  indemnities  as  were  by  any  acta 
or  parts  of  acts  then  subsisting,  directed  and  enacted.     If,  then,  this 
act  of  6  Geo.  3,  c.  53,  passed  at  a  time  when  the  act  10  Geo.  1,  c.  4 
was  in  force,  it  must  be  borne  in  mind  that  the  latter  act  provides 
that  the  oath  of  abjuration  shall  be  taken  by  Jews,  omitting  the  words 
<^  on  the  true  faith  of  a  Christian ; "  and  thus  the  act  of  6  Creo.  3,  c.  53, 
would  provide  that  the  oath  of  abjuration  under  that  act  also  should 
be  taken  by  Jews  with  the  omission  of  the  words  "  on  the  true  faith 
of  a   Christian."     The  whole  question,  in  order  to  give  the  words 
'<  same  savings,  provisos,  and  indemnities  "  their  true  operation  and 
effect,  is,  whether  the  other  side  are  right  in  saying  that  the  act  10 
Geo.  1,  c  4,  has  expired ;  or  whether  it  was  in  force  till  the  24th  of 
November,  1786.     The  act  9  Geo.  1,  c  24,  referred  to  1  Geo.  1,  c  13, 
s.  2,  and  gave  a  certain  time  within  which  the  oath  of  abjuration 
under  that  act  was  to  be  taken  by  all  persons  above  eighteen,  or,  in 
default,  to  register  their  real  estate.     Further  time  was  given  by  the 
statute  10  Geo.  1,  c.  4,  which,  after  reciting  the  9  Geo.  1,  c.  24,  and 
that  though  most  persons  had  taken  the  oath,  yet  many  had  been  pre- 
vented by  shortness  of  time,  provided  that  the  act  should  not  extend 
to  women,  &c.,  nor  to  persons  who  had  taken  the  oath  in  either  house 
of  parliament  under  1  Geo.  1,  c.  13.   Then  came  the  provision  in  the 
17th  section,  that  the  oath  should  be  taken  by  the  Jews  without  the 
words  ^'  on  the  true  faith  of  a  Christian."     This  oath  continued  to 
be  referred  to  as  to  be  taken  vdthin  various  periods,  set  forth  in 
various  other  acts  of  parliament,  ten  to  fifteen  in  number,  until  the 
act  of  the  6  Qeo.  3,  c.  7,  was  reached ;  which,  still  continuing  the 
oath  in  the  same  form  and  subject  to  the  same  provisions,  extended 
the  time  for  taking  the  oath  of  abjuration  until  the  24th  of  Novem- 
ber, 1766,  the  time  originally  appointed  for  that  purpose  being  the 
25th  of  December,  1723.     This,  therefore,  was  a  legislative  declara- 
tion that  the  words  "  on  the  true  faith  of  a  Christian  "  were  no  neces- 
sary or  essential  part  of  the  oath  of  abjuration,  and  in  using  the  word 
"  oath  "  in  this  place  is  meant  the  thing  sworn,  in  distinction  to  the 
thing  sworn  by,  or  sanction  to  the  oath.     The  oath  of  abjuration  con- 
sists of  many  matters  which  were  made  the  subject  of  the  oath.     It 
consists  of  a  promise  of  allegiance  and  obedience  to  the  reigning 
sovereign,  of  an  abjuration  of  the  right  or  title  of  the  Pretender,  and 
of  a  promise  to  defend  the  sovereign  against  all  his  enemies.  It  must 
be   admitted,  also,  that  it  contains  a  test  of  conscience,  so  far  as 
that  it  contains  a  disclaimer  of  all  mental  reservation  and  equivoca- 
tion in  using  the  terms  of  the  oath,  but  the  oath  does  not  contain,  in 
any  part  of  the  thing  sworn,  an  asseveration  that  the  party  swearing 
was  a  Christian,  nor  could  it  have  been  the  real  meaning  and  inten- 
tion of  the  legislature  to  impose  the  oath  on  any  person  as  a  test  of 
Christianity.    The  act  was  directed  solely  against  Papists  and  against 
persons  favoring  the  Pretender,  and  it  is  utterly  untrue  that  it  was 
intended  to  do  more  than  pledge  the  conscience  of  the  swearer  to  the 
several  matters  above  referred  to,  not  as  a  test  of  Christianity.     If  it 
had  been  intended  as  a  test  of  Christianity,  it  was  impossible  that  the 
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legislature  could  have  authorized,  as  they  did  authorize  in  express 
terms,  a  Jew  to  take  the  oath.  It  is  now  necessary  to  refer  to  the 
statutes  which  succeeded  the  act  10  Geo.  1,  c.  4,  and  which  continued 
that  act  beyond  the  6  Geo.  3,  c.  53.  The  first  of  them  is  the  act  2 
Geo.  2,  c.  31 ;  the  last  is  the  6  Geo.  3,  c.  7.  That  statute  recites  that 
many  persons  who  ought  to  have  taken,  on  qualifying  for  office  or 
employment,  or  for  any  other  cause  or  occasion,  the  oaths  required 
by  the  statute  1  Geo.  1,  c.  13,  had,  in  ignorance  of  the  law  or  from 
absence  or  some  other  unavoidable  accident,  omitted  to  take  the  oaths 
to  qualify  themselves  within  the  time  and  in  the  manner  required  by 
former  acts  of  parliament,  whereby  they  might  be  in  danger  of  certain 
penalties ;  and  it  then  proceeds  to  enact  that  all  such  persons  who 
should  take  the  oath  before  the  28th  of  November,  1766,  at  the  place 
and  in  the  manner,  &c.  provided  by  1  Greo.  1,  c.  13,  or  by  any  other 
act  or  acts,  should  be  indemnified.  That  carries  the  time  beyond  the 
6  Geo.  3,  c  53 ;  so  that  if  Mr.  Salomons  or  any  other  person  profess- 
ing the  Jewish  religion  at  the  time  that  act  was  passed  had  failed  to 
take  the  oath  of  abjuration  within  the  time  required  by  law,  he  would 
have  had  until  the  28th  of  November,  1766,  to  take  the  oath ;  and 
then,  under  the  clause  of  the  act  6  Greo.  3,  c  53,  the  oath  was  to  be 
taken  with  all  such  savings  and  indemnities  as  by  any  subsisting  act 
or  any  part  thereof  w^ere  provided,  any  person  professing  the  Jewish 
religion  would  have  been  authorized  under  the  17th  section  of  the  10 
Geo.  1,  c.  4,  to  take  the  oath  without  the  words  "  on  the  true  faith  of 
a  Christian."  If  it  should  be  held  that  the  word  "  savings  "  in  the  6 
Geo.  3,  c.  53,  could  not  apply  to  section  17  of  10  Greo.  1,  c.  4,  that 
would,  in  effect,  decide  that  a  class  of  persons  were  compelled,  under 
most  severe  penalties,  to  take  an  oath  in  a  manner  involving  both 
blasphemy  and  perjury ;  if  such  a  result  can  be  avoided,  the  Court 
is  bound  so  to  construe  the  words.  The  next  portion  of  the  case  is 
extremely  important.  The  question  is,  whether,  when  the  law  im- 
posed on  aU  classes  of  her  majesty's  subjects  the  duty  and  the  neces- 
sity of  taking  an  oath,  the  law  did  not  also  require  that  the  oath 
should  be  taken  in  such  form  and  manner  as  to  bind  not  to  offend  the 
conscience  of  the  swearer.  When  the  law  of  the  country  imposes 
on  a  subject  of  the  realm  the  duty  of  taking  an  oath,  it  not  only  per- 
mits but  requires  the  oath  to  be  taken  in  such  a  manner  as  would  be 
binding  upon  the  conscience  of  him  who  takes  it.  Now,  if  there  are 
cases  in  which  a  Jew  has  no  choice,  but  is  bound  and  compelled  to 
take  the  oath  of  abjuration  under  severe  and  heavy  penalties,  how 
would  the  question  stand  on  those  general  principles  which  were 
good  for  all  laws  and  all  times  ?  The  act  1  Geo.  1,  c.  13,  has  no  re- 
ligious aspect  at  all ;  it  was  intended,  as  set  forth  in  the  title,  to 
secure  the  person  and  government  of  the  sovereign  and  the  succes- 
sion of  the  crown,  and  to  extinguish  the  hopes  of  the  Pretender;  it 
comprised  within  its  provisions  all  the  subjects  of  the  realm.  It 
might  be  said,  indeed,  that  the  terms  of  the  act  did  not  extend  to  all 
persons,  but  merely  to  those  who  were  about  to  take  office  or  enjoy 
some  civil  advantage,  such  as  that  of  being  called  to  the  bar ;  but  at 
all  events  the  duty  was  imposed  on  all  peers  and  members  of  the 
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House  of  Commons  before  they  could  sit  and  vote.  A  person  had 
the  option  of  refusing  an  office,  but  when  he  was  elected  a  member 
of  the  House  of  Commons  he  became  liable  to  all  the  duties  and  ob- 
ligations imposed  upon  members.  He  could  not  repudiate  the  elec- 
tion, even  although  it  was  made  against  his  will  and  without  his 
assent  If  a  call  of  the  house  took  place  or  any  other  act  was  to  be 
done  under  the  authority  of  the  House  of  Commons,  such  as  attend- 
ance on  a  committee,  he  would  be  bound  to  obey  the  order  of  the 
House,  or  he  would  be  committed  for  a  contempt. 

[Pollock,  C.  B.  He  must  have  taken  his  seat  first.  The  House 
has  no  power  to  demand  the  attendance  of  a  member  on  a  commit- 
tee if  he  has  not  taken  his  seat] 

No  such  distinction  is  to  be  found  in  the  Grenville  Act  or  in  the 
Peel  Act 

[Pollock,  C.  B.  He  is  not  a  member  of  the  House  until  he  has 
taken  his  seat] 

He  must  be  a  member  of  the  House,  because  he  could  vote  in  the 
election  for  a  Speaker. 

[Pollock,  C.  B.  There  is  nothing  that  I  know  of  to  prevent  a 
minor,  or  a  woman,  or  even  an  alien  enemy  from  doing  the  same 
thing.] 

The  distinction  is  this.  Such  persons  are  not  members,  because 
their  election  is  void ;  but  when  there  is  a  person  who  is  eligible,  as  a 
Jew  undoubtedly  is,  and  is  actually  elected,  he  is  as  much  a  member 
of  parliament  before  he  is  sworn,  as  afterwards.  The  swearing  is 
simply  a  statutory  requirement  before  be  can  vote,  which  does  not 
efiect  the  slightest  change  in  his  status  as  a  member.  In  Dwarris  on 
Statutes  a  precedent  is  cited  in  which,  on  the  13th  of  April,  1715,  the 
House  of  Commons  determined  that  Sir  Joseph  Jekyll  was  a  person 
fit  to  act  on  a  committee  of  secresy,  though  ne  bad  not  been  sworn 
at  the  clerk's  table. 

[Pollock,  C.  B.  The  question  is,  whether  a  party  returned  is 
bound  to  attend  committees,  and  is  liable  to  the  jurisdiction  of  the 
House  before  he  has  taken  his  seat] 

He  is.  The  question  is  simply,  whether  he  is  an  eligible  person ; 
if  he  is,  he  is,  as  soon  as  the  writ  is  returned,  a  member  to  all  intents 
and  purposes.  The  House  of  Commons  was  in  possession  of  all  its 
undoubted  rights  and  privileges  long  before  any  of  those  acts  were 
passed.  By  the  common  law  a  person  when  elected  has  all  the 
rights  of  a  member  of  the  House,  but  the  statute  says  that  he  shall 
not  sit  in  the  House  during  a  debate,  nor  vote  unless  he  has  taken 
certain  oaths.  With  all  the  privileges  and  all  the  liabilities  attached 
to  that  character  by  the  terms  of  the  act,  the  member  is  to  sit,  but  the 

1)enalty  is  for  voting ;  in  every  other  respect  he  is  a  member  of  par- 
iament  What  authority  is  there  for  saying  that  the  House  of  Com- 
mons could  not  exercise  jurisdiction  over  IVfr.  Salomons  ?  The  10th 
and  11th  sections  of  the  act  of  1  Geo.  1,  stat  2,  o.  13,  are  so  plain  in 
their  language  and  meaning  that  a  crying  injustice  would  be  perpe- 
trated if  a  different  construction  from  that  now  contended  for  by  the 
•defendant  were  adopted.     The  injustice  consists  in  this,  that  though 


COURT   OF  EXCHEQUER,  1852.  659 

Miller  v.  SalomonB. 

the  party  was  returned  to  parliament,  was  ipso  factolioble  to  the  juris- 
diction of  the  House,  and  might  be  committed  for  disobedience  to  the 
orders  of  the  House,  yet,  unless  he  took  the  oath,  he  was  restrained  from 
taking  any  part  in  the  deliberations  of  the  House,  and  was  thus  de^ 
barred,  under  most  severe  penalties,  from  the  exercise  of  his  most  im- 
portant privileges.  The  10th  section  of  the  act  enacts  that  two  justices 
of  the  peace,  or  any  one  else  specially  appointed  by  the  Crown,  might 
administer  the  oath  of  abjuration  to  any  person  whom  they  suspected 
to  be  dangerous  or  disaffected  to  his  majesty ;  and  if  such  person  re- 
fused to  take  the  oath,  his  refusal  was  to  be  certified  to  the  Court  of 
Quarter  Sessions,  and  then  recorded ;  and  from  that  time  forth  he 
was  to  be  held  as  a  Popish  recusant  convict,  and  should  as  such  in- 
cur forfeitures  and  be  proceeded  against  The  11th  section  went  fur- 
ther, for  it  began  by  saying  '<  to  the  intent  and  purpose  that  no  per- 
son might  avoid  taking  the  said  oath ; ''  and  then  proceeded  to  enable 
two  or  more  justices  of  the  peace  at  their  pleasure,  at  the  next  gene- 
ral Quarter  Sessions,  to  summon  any  person  to  appear  before  them 
at  a  time  appointed  to  take  the  oath,  and  in  default  of  appearance, 
the  default  was  to  be  certified  to  the  Quarter  ^ssions,  where  if  the 
party  summoned  did  not  appear,  without  any  cause  shown,  he  was  to 
be  subjected  to  the  penalties  of  a  Popish  recusant  convict.  The 
question  for  the  Court  then  is,  whether  there  is  any  thing  in  this  act 
to  make  the  words  "  on  the  true  faith  of  a  Christian"  more  than  mere 
asseveratory  words,  and  to  take  them  out  of  the  general  rule,  which 
requires  such  words  to  be  varied  to  suit  the  conscience  of  the  swearer. 
If  there  is  none,  it  is  admitted  that  the  intention  of  the  legislature 
must  be  carried  out  regardless  of  any  question  of  right  or  wrong.  At 
the  period  of  history  referred  to  by  the  other  side,  the  words  con^ 
tained  in  the  oath  of'^  abjuration  were  intended  to  be  a  test  of  Chris- 
tianity, —  namely,  in  the  reigns  of  Elizabeth  and  James  the  First, 
when  there  were  no  Jews  in  the  country,  they  having  been  banished 
in  the  time  of  Edward  the  First,  and  only  restored  when  Cromwell 
was  at  the  head  of  affairs.  At  the  time,  however,  when  the  act  in 
question,  1  Geo.  1,  stat.  2,c.  13,  was  passed,  there  were  great  numbers 
of  Jews  of  wealth  and  consideration  in  the  country ;  and  the  question 
iS)  whether  the  legislature  meant  the  Jews  to  take  the  oath  of  abju- 
ration in  such  a  manner  as  to  bind  their  consciences.  If  it  be  held 
that  the  words  "  on  the  true  faith  of  a  Christian  "  must  be  part  of  the 
oath,  then,  in  the  time  of  George  the  First,  as  at  that  very  moment, 
any  magistrate  could  have  called,  as  he  could  now  call,  without  rea- 
son given,  upon  the  defendant,  or  indeed  upon  any  or  upon  every 
Jew,  to  take  the  oath ;  and  in  that  case  one  of  two  consequences 
must  follow — either  a  Jew  must  at  once  commit  blasphemy  or  per- 
jury, or  he  must  refuse  to  take  the  oath  and  be  subject  to  all  the  pe- 
nalties of  a  Popish  recusant  convict 

[Martin,  B.  You  say  that  if,  immediately  after  the  passing  of  the 
act,  a  Jew  had  before  a  magistrate  stated  his  willingness  to  do  every 
thing  to  be  done  under  the  statute,  but  that  he  could  not  with  truth 
or  propriety  use  the  words  **  on  the  true  faith  of  a  Christian,"  that 
would  have  satisfied  the  statute  ?] 
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This  is  the  argument.     If  the  law  imposed  an  oath  on  a  Jew,  he 
must  take  it  so  as  to  bind  his  conscience ;  and  clear,  positive  words 
must  be  used  to  make  an  exception,  and  to  take  it  out  of  the  general 
rule  of  law  and  reason.     It  was  contended  in  Omichund  v.  Barker^ 
that  the  oath  consisted  in  kissing  the  foot  of  a  Brahmin,  and  what 
does  it  matter  whether  the  form  of  swearing  consisted  of  words  only, 
or  an  act  only,  or  of  both  words  and  an  act  taken  together  ?    It  is  an 
absurdity,  which  would  shock  any  man  of  common  sense,  to  suppose 
that  the  legislature  would  call  on  loyal  subjects  of  the  King  or  Queen 
to  take  an  oath  for  the  security  of  the  crown,  showing  the  loyalty  and 
allegiance  of  the  party  swearing— « would  compel  all  persons  to  take 
it,  and  yet  would  frame  the  oath  in  such  terms  that  one  class,  at 
least,  among  the  people  could  not  take  it   Again,  it  ought  to  be  con- 
sidered what  the  object  of  the  oath  was,  and  against  what  class  of 
persons  it  really  was  directed     No  man  can  be  acquainted  with  the 
history  of  this  country  on  the  subject  of  oaths  and  tests  from  the  pe- 
riod of  the  Reformation,  without  seeing  that  all  the  oaths  framed  by 
the  legislature  were  directed  solely  against  the  Papists.     The  very 
persons  who  refused  to  take  this  oath  were  to  be  deemed  Popish  re- 
cusants convict.    It  was  never  intended  that  these  tests  should  touch 
the  Jews.  The  oath  was  only  intended  to  be  a  test  for  the  consciences 
of  Roman  Catholics,  whom  nobody  doubted  to  be  Christians,  but  of 
whom  it  was  doubted  whether  they  were  not  secretly  favorers  and 
supporters  of  the  Pretender ;  and  the  object  was  to  afford  a  security 
for  their  attachment  to  the  House  of  Hanover,  and  their  abjuration 
of  the  claims  of  the  House  of  Stuart     That  object  was  completely 
attained  by  making  the  persons  who  took  the  oath  swear  allegiance  to 
the  reigning  sovereign,  and  abjure  the  claims  of  the  Pretender  and 
his  family.     The  first  thing  sworn  is,  that  the  King  was  the  lawful 
king  of  the  realm  ;  the  next  thing  sworn  is,  that  the  party  swearing 
believed  that  the  Pretender  and  his  family  had  no  right  or  title  to  the 
Crown,  and  renounced  any  obedience  to  any  of  them.     The  party 
then  swore,  that  he  would  bear  true  allegiance  to,  and  would  defend 
the  King  against  all  his  enemies,  and  cSsclose  ail  treasons  against 
him,  and  promised  to  support  and  maintain  the  succession  of  the 
Crown  against  the  descendants  of  King  James.     This  was  ail  the 
promissory  part  of  the  oath.  But  there  was  yet  something  more  than 
this,  and  that  was  a  declaration  that  the  party  swearing  took  the 
oath  without  any  mental  reservation  or  equivocation.    This,  it  is  ad- 
mitted, is  a  substantial  part  of  the  oath,  as  it  materially  qualifies  the 
matter  to  be  done  or  performed.     But  the  words  "  on  the  true  faith 
of  a  Christian  "  were  no  part  of  the  oath  or  thing  sworn  to ;  they  did 
not  carry  the  operation  of  the  oath  any  further ;  they  are  part  of  the 
form  and  manner  in  which  the  party  pledges  his  oath  to  what  he  has 
sworn  before,  and  like  the  kissing  the  Testament,  or  touching  the 
Brahmin's  foot,  merely  the  sanction  or  pledge  of  what  has  gone  be- 
fore.    If  the  legislature  intended  to  make  this  oath  a  test  of  Chris- 
tianity, and  that  no  one  should  take  it  who  was  not  a  Christian,  the 
party  taking  this  oath  besides  swearing  that  he  did  certain  things, 
and  did  them  willingly,  &c.,  should  also  swear  that  be  is  a  Christian ; 
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then  indeed  it  would  be  admitted  that  these  words  were  words  of 
substance  and  could  not  be  rejected.  The  words  "  So  help  me  God  " 
are  not  to  be  found  upon  the  roll ;  they  were  added  to  the  oaths  of 
allegiance  and  supremacy,  but  not  to  the  oath  of  abjuration.  There 
were  no  words  of  swearing,  unless  the  words  "  on  the  true  faith  of  a 
Christian  "  were  taken  to  be  such.  In  the  former  act,  1  Geo.  1,  stat 
2,  c.  13,  the  words  "  So  help  nie  God  "  were  retained,  but  not  in  this 
act.  But  the  question,  after  all,  comes  back  to  this -<- did  the  legis- 
lature mean  to  make  a  Jew  swear  thaj:  he  was  a  Christian  ?  At  the 
time  when  the  statute  of  6  Geo.  3  was  passed,  when  there  were 
many  rich  and  influential  Jews  in  the  country,  it  did  not  mean  any 
such  thing ;  to  assert  the  affirmative,  would  be  to  argue  that  Jews 
must,  at  the  bidding  of  any  magistrate,  either  swear  they  were  Chris- 
tians, or  be  subject  to  all  the  penalties  of  a  prcemunire.  Unless  these 
words  "  on  the  true  faith  of  a  Christian  "  are  held  to  be  mere  asseve- 
ration, this  must  be  the  necessary  result,  and  if  that  be,  however  ty- 
rannical, the  clear  intention  of  the  legislature,  no  doubt  the  Court  ia 
bound  to  carry  it  out;  but  the  omission  of  the  words  <'  So  help  me 
God "  leave  a  form  of  words  merely,  which  will  not  amount  to  an 
oath,  unless  the  words  '^  on  the  true  faith  of  a  Christian "  are  held 
to  be  asseveratory  words,  conferring  upon  it  that  character.  In  Bishop 
Sanderson's  Lectures  on  Oaths,  p.  89,  there  is  a  good  deal  of  import- 
ant matter  bearing  on  this  question.  There  the  oath  is  divided  into 
two  parts :  the  thing  sworn  to,  and  the  form  of  swearing.  In  Puifen- 
dorf,  also,  as  cited  in  Omichund  v.  Barkery  the  same  distinction  is  al- 
luded to :  "  That  part  of  the  form  of  oaths  under  which  God  is  in- 
voked as  a  witness  or  as  an  avenger  is  to  be  accommodated  to  the 
religious  persuasion  which  the  swearer  entertains  of  God ;  it  being 
vain  and  insignificant  to  compel  a  man  to  swear  to  a  God  whom  he 
doth  not  believe,  and  therefore  doth  not  reverence. "  There  can  be  no 
doubt  that  the  words  '<  on  the  true  faith  of  a  Christian  "  are,  to  use  a 
Scotch  law  term,  flexible,  and  might  be  altered  to  suit  the  conscience 
of  those  who  had  to  take  the  oath  of  abjuration.  Suppose  the  words 
"  So  help  me  God  "  were  used  in  an  ordinary  court  of  justice  para- 
phrastically,  '^  So  help  me  God  the  Father,  God  the  Son,  and  God 
the  Holy  Ghost, "  or  *'  So  help  me  God  the  Holy  and  undivided 
Trinity,"  which  was  the  meaning  of  the  term  "  God  "  to  the  Chris- 
tians, would  anybody  say  that  when  this  oath  was  to  be  taken  by  a 
Jew  it  might  not  be  modified  ? 

[Pollock,  C.  B.  It  always  is.  The  Jew  swears  "  So  help  me 
Jehovah."] 

We  then  fall  back  on  the  proposition,  that  if  the  law  imposed  an 
oath  and  required  it  to  be  taken,  it  must  allow  that  oath  to  be 
taken  so  as  to  bind  the  conscience.  The  principle  established  by 
the  case  of  Omichund  v.  Barker  ia  in  favor  of  that  proposition; 
for  in  that  case  the  law  compelling  a  person  not  a  Christian  to  give 
evidence,  he  was,  after  a  most  solemn  argument,  allowed  and  directed 
to  be  sworn  in  such  manner  as  would  bind  his  conscience.  What  is 
the  diflerence  in  principle  between  an  oath  administered  to  a  witness 
in  a  court  of  justice  under  the  common  law,  and  the  oath  required  by 
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the  statute  1  Geo.  1,  stat  2,  c.  13,  to  be  taken  by  all  classes  of  her 
majesty's  subjects,  whenever  two  justices  of  the  peace  thought  proper 
to  tender  it  ?  They  are  both  under  certain  circumstances  equally  re* 
quired  by  law  to  be  taken  by  all  classes  of  the  Queen's  subjects,  un» 
der  heavy  penalties ;  the  obligation  is  the  same,  the  penalties  under 
the  statute,  however,  being  considerably  more  severe.  It  comes  then 
to  this :  There  are  numerous  acts  of  parliament  passed,  not  with  re- 
ference to  the  Jews,  but  "with  reference  to  persons  of  the  Roman 
Catholic  religion,  and  for  a  special  purpose,  namely,  to  exercise  a  re- 
straint over  them  as  supposed  adherents  of  the  Pretender  and  his 
family,  and,  so  far  as  an  oath  availed,  to  secure  their  allegiance  to 
the  reigning  family.  What  ground  is  there  for  saying  that  the  enact- 
ment of  a  form  of  oath,  introduced  for  such  a  purpose,  and  for  no 
other,  is  to  be  taken  to  compel  a  person,  willing  to  swear  to  the  sub- 
stance of  that  oath,  to  swear  to  something  also  which  was  not  in  any 
way  in  the  contemplation  of  the  legislature?  All  the  objects  for 
which  the  oath  was  instituted  will  be  attained  by  holding  that  the 
oath  was  complete  without  these  words.  In  Dwarris  on  Statutes,  p. 
563,  and  Heydon^s  case,  3  Rep.  7,  it  is  laid  down  that  the  principles  upon 
which  all  statutes  are  to  be  construed  are  these : — First,  to  see  what 
the  common  law  was  before  the  passing  of  the  act ;  secondly,  to  see 
what  the  mischief  was  against  which  the  common  law  did  not  pro- 
vide, and  against  which  the  legislature  intended  to  provide ;  thirdly, 
the  remedy  which  parliament  had  appointed  for  the  mischief;  fourthly, 
the  reasons  for  that  remedy.  The  mischief  against  which  the  sta- 
tutes imposing  this  oath  intended  to  provide,  is  nothing  else  but  the 
hostility  of  the  Roman  Catholics  to  the  House  of  Hanover,  and  the 
remedy  supplied  is  the  exacting  an  oath  of  fidelity  to  that  House. 
This  applies  to  all  classes  of  persons,  to  Jews  as  much  as  Christians. 
Their  fidelity  is  required,  but  how  can  it  be  said  that  they  were  also 
required  to  swear  that  they  were  Christians  ?  Yet,  if  these  words  arc 
to  be  construed  as  a  material  part  of  the  oath,  if  it  is  to  be  held  that 
the  legislature  meant  this  oath  as  a  test  of  Christianity,  that  must  be 
so.  If  this  absurdity  was  not  intended,  the  form  of  the  oath,  not  the 
oath  itself,  must  be  so  construed  as  to  carry  out  the  intention  of  the 
legislature,  according  to  the  sound  proposition  of  law,  that  when  an 
oath  is  required  to  be  taken,  whether  by  statute  or  by  common  law, 
it  was  authorized  and  required  to  be  taken  in  the  manner  binding  on 
the  swearer.  The  only  remaining  part  of  the  argument  is  as  to  1  & 
2  Vict.  c.  105.  This  act  is  a  declaratory  act.  It  says  that  every  per- 
son shall  be  bound  by  an  oath  taken  in  any  form  declared  by  the 
swearer  to  be  binding,  and  visits  with  the  penalty  of  perjury  the 
breach  of  any  oath  so  taken ;  that  naturally  implies  the  form  to  take 
the  oath  and  affirmation  before  stated,  and  to  which  there  seems  to 
be  no  exception.  It  has  been  said  that  the  1  &  2  Vict  only  applies 
to  cases  of  oaths  in  courts  of  justice,  and  similar  occasions.  It  is  re- 
markable that  the  only  word  in  the  6  Greo.  3,  c.  53,  which  would  ap- 
ply to  parliament  is  "  courts,"  so  that  unless  parliament  were  a  court 
the  statute  does  not  apply  to  parliamentary  oaths.  The  statute  1  & 
2  Vict.  c.  105,  extends  its  operation  to  oaths  taken  on  every  occasion 
whatsoever. 
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Chcmnellj  Serff,^  in  reply. — The  case  of  Omichund  v.  Barker^  applies 
only  to  oaths  in  courts  of  law  where  no  form  has  been  prescribed, 
and  not  to  cases  where  a  Christian  oath  has  been  imposed  by  act  of 
parliament.  Then,  as  to  the  argument  that  the  oath  had  ceased  to 
be  compulsory  as  soon  as  the  king  in  whose  reign  it  was  instituted 
was  dead.  That  argument  is  answered  by  reference  to  the  10 
Geo.  4,  c.  7,  and  the  3  &  4  Will.  4,  c.  49,  which  treat  the  oath  as 
subsisting.  Besides,  this  objection  had  been  disposed  of  as  long  ago 
as  The  King  v.  Green^  Vent.  171,  and  the  case  of  The  Parliament  in 
Ireland^  12  Rep.  110.  Then,  is  it  not  a  Christian  oath  ?  That  it  is 
so  is  shown  by  the  language  of  the  various  acts.  The  oath  imposed 
by  3  Jac.  1,  which  had  to  be  sworn  on  the  Evangelists,  contained  the 
words  "  on  the  true  faith  of  a  Christian,"  and  was  to  be  taken  with 
the  oath  of  supremacy,  also  an  oath  on  the  Evangelists.  Then  came 
the  30  Car.  2,  leaving  the  two  oaths  still  to  be  taken  in  the  same 
way,  but  superadding  and  coupling  with  them  the  declaration  against 
transubstantiation ;  and  this  declaration  existed  at  the  time  of  the  acts 
of  1  Geo.  1,  and  6  Geo.  3.  The  oath,  therefore,  was  intended  to  be 
imposed  as  a  test  of  Christianity.  The  1  &  2  Vict  c.  105  only  ap- 
plies to  the  form  of  taking  the  oath,  even  if  it  has  any  application  to 
this  case ;  but  it  leaves  the  question  as  to  the  words  of  the  oath  un« 
touched.  The  words  of  the  statute  do  not  work  a  repeal  of  former 
acts,  unless  they  are  utterly  irreconcilable  with  them ;  and  whether 
the  statute  of  Victoria  was  declaratory  or  enacting,  did  not  matter.  As- 
suming that,  instead  of  leaving  it  as  a  question  of  construction,  the 
oath  had  been  in  terms  required  to  be  taken  on  the  New  Testament ; 
what  would  there  have  been  inconsistent,  and  which  might  not  have 
coexisted,  with  the  previous  statutes  imposing  the  oath  ?  This  act 
merely  says  that  an  oath,  if  taken  in  a  particular  manner,  shall  be 
binding,  and  will  expose  the  party  so  taking  it  to  the  penalties  of  per- 
jury in  case  he  shall  afterwards  violate  the  oath  so  taken.  That  does 
not  entitle  the  defendant  to  take  the  oath  of  abjuration  in  a  manner 
different  from  what  had  been  appointed  by  a  preceding  statute. 
The  next  point  is,  whether  the  words  "  on  the  true  faith  of  a  Chris- 
tian "  are  of  the  essence  of  the  oa;th.  It  is  not  necessary  to  contend 
that  they  are,  but  it  is  plain  that  the  legislature  of  the  period  when 
the  oath  was  enacted  intended  to  exclude  those  who  were  not  Chris- 
tians. For  example,  the  statute*  obliging  every  one  to  take  this  oath 
was  in  force  long  after  Quakers  made  their  appearance  in  this  coun- 
try. In  like  manner,  the  Sacramental  Test,  which  excluded  all  Dis- 
senters from  corporations  and  offices,  existed  till  the  act  9  Geo.  4,  c. 
17,  which  substituted  a  declaration  which  could  be  taken  by  Dis- 
senters, but  not  by  Jews,  and  it  was  by  the  8  &  9  Vict  c.  52,  altered 
in  their  case  also,  the  form  beginning  with  the  declaration  that  the 
party  was  a  Jew.  So  the  Toleration  Act,  1  Will.  &  M.  c.  18,  which 
relieved  the  Quakers,  required  a  declaration  of  their  Christian  faith. 
The  act  states  that  it  was  necessary  for  the  safety  of  the  realm  that 
the  Protestant  religion  should  be  firmly  established.  In  short,  the 
whole  course  of  legislation  shows  that  it  was  aimed  not  only  at  all 
who  were  not  Christians,  but  at  all  who  were  not  Protestants.    By 
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the  statute  9  Geo.  1,  c.  24,  all  persons  were  required  to  take  the  oath 
or  register  their  estates ;  but  as  the  Jews  were  willing  to  take  the  oaUi 
except  with  the  words  "  upon  the  true  faith  of  a  Christian,"  the  10 
Geo.  1,  was  passed,  enabling  them  to  take  the  oath  for  the  purpose, 
and  for  the  purpose  only,  of  the  last  mentioned  act,  with  the  omis- 
sion of  those  words.  iBut  then  the  10  Geo.  1,  did  not  recite  the  1 
Geo.  1,  and  the  effect  of  the  clause  contained  in  it  as  to  Jews  did  not 
touch  the  1  G«o.  1 ;  it  was  limited  to  the  specific  object  of  relieving 
Jews  from  registering  their  estates  at  a  particular  time  under  the  9 
Geo.  1,  or  within  the  extended  time  under  the  10  Geo.  1,  the  words 
used  being  <<  within  the  meaning  of  this  act  and  the  said  recited  act." 
And  even  under  the  1  Geo.  1,  the  oath  was  to  be  taken  differently 
for  two  different  purposes,  generally  at  Quarter  Sessions,  and  for 
parliamentary  purposes  before  the  speaker.  The  first  was  Btrictly 
and  absolutely  obligatory,  the  second  was  necessary  only  if  a  person 
wished  to  sit  or  vote  in  either  house,  so  that  the  legislature  might 
well  have  intended  to  give  relief  under  the  first  class  without  by  any 
means  including  the  second.  This  clause,  however,  is  an  express  de- 
claration by  the  legislature  that  the  words  "  on  the  true  faith  of  a 
Christian,"  are  an  essential  part  of  the  oath ;  and  this  is  also  the  case 
in  the  act  13  CJeo.  2,  c.  7,  the  Colonial  Naturalization  Act,  which 
contains  a  clause  enabling  Jews  to  omit  those  words  out  of  the  abju- 
ration oath  for  the  purposes  of  that  act  Again,  not  only  were  these 
very  words  required  to  be  taken  as  set  down  in  the  act,  but  they 
were  to  be  subscribed  also,  which  shows  that  the  legislature  consi- 
dered them  as  an  important  and  essential  part  of  the  oath. 

Our.  adv.  vulL 

The  learned  Barons,  differing  in  opinion,  pronounced  their  judg- 
ments seriatim. 

Martin,  B.  This  is  an  action  to  recover  penalties  alleged 
to  be  forfeited  by  the  defendant,  under  the  statutes  1  Greo.  1, 
stat.  2.  c.  13,  s.  17,  and  the  6  Geo.  3,  c.  53,  s.  1,  by  reason  oi  his 
having  voted  in  the  .  House  of  Commons  without  having  taken 
the  oath  of  abjuration  contained  in  the  latter  statute.  The  de- 
claration stated  that  the  defendant  was  duly  returned  to  serve  in 
parliament  as  a  burgess  for  the  borough  of  Greenwich,  and  that  he 
voted  in  the  House  of  Commons  without  having  taken  and  subscribed 
the  above  oath,  and  thereby  forfeited  the  sum  of  500t  There  were 
two  other  similar  counts,  but  they  were  abandoned  in  order  to  raise 
the  substantial  question  in  controversy  between  the  parties,  and  to 
avoid  any  technical  difficulty  by  reason  of  more  than  one  penalty 
being  recoverable  for  alleged  offences  against  the  statutes,  committed 
on  the  same  day.  The  plea  was  nil  debet.  The  cause  came  on  for 
trial  at  the  sittings  after  last  Michaelmas  term,  when  a  special  verdict 
was  found,  which  stated  that  the  defendant  was  duly  elected  and 
returned  to  serve  in  parliament  for  the  borough  of  Greenwich,  and 
whilst  he  was  a  member  voted  in  the  House  of  Commons.  That  he 
was  a  British-born  subject  of  the  Jewish  religion,  and  that  the  form 
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and  manner  of  taking  an  oath  binding  on  the  conscience  of  a  Jew, 
in  cases  where  the  words  of  the  oath  are  to  be  repeated  by  the  person 
taking  the  oath  is,  that  he  takes  in  his  hand  the  Old  Testament  and 
repeats  the  words  of  the  oath,  and  at  the  conclusion  says  "  So  help 
me  God,"  and  then  kisses  the  book,  and  that  this  form  of  taking  an 
oath  was  and  is  binding  apon  the  conscience  of  the  defendant.  That 
before  he  voted  he  came  to  the  table  of  the  House  in  the  usual  man- 
ner, and  demanded  to  be  sworn  to  the  oaths  required  by  law  in  the 
manner  and  form  above  mentioned  upon  the  Old  Testament,  alleg- 
ing it  to  be,  as  in  truth  it  was,  the  form  which  was  binding  upon  his 
conscience ;  that  he  then  took  the  oaths  of  allegiance  and  supremacy, 
in  the  form  and  manner  aforesaid,  upon  the  Old  Testament,  and  pro- 
ceded  to  repeat  the  oath  of  abjuration  contained  in  the  6  Geo.  3,  c. 
63,  substituting  the  name  of  Queen  Victoria  for  that  of  King  George, 
down  to  the  words  "  upon  the  true  faith  of  a  Christian,"  which  he  de- 
liberately and  intentionally  refused  to  repeat,  and  then  added  the 
words  "  so  help  me  God,"  and  kissed  the  book.  The  Speaker  objected 
that  he  had  not  taken  the  oath  in  the  manner  required  by  law, 
and  requested  him  to  withdraw,  which  he  did  not  do,  and  declared 
that  he  had  taken  the  oath  in  the  form  binding  upon  his  conscience, 
which  the  special  verdict  finds  to  be  the  truth.  The  verdict  then  pro- 
ceeds to  state  what  took  place  with  respect  to  the  signature  of  the 
Roll,  and  concludes  by  submitting  to  the  Court  whether  the  defend- 
ant had  lawfully  taken  the  oath  of  abjuration.  The  case  was  argued 
before  us  last  Hilary  term,  and  it  was  contended  on  behalf  of  the 
plaintiff  that  the  oath  was  a  Christian  oath,  and  could  only  be  made 
by  a  Christian ;  that  it  could  not  be  lawfully  taken  without  repeating 
the  words  "upon  the  true  faith  of  a  Christian,". which,  as  it  was 
argued,  were  a  necessary  and  essential  part  of  the  oath.  Four  points 
were  made  on  behalf  of  the  defendant.  First,  that  the  oath  was  not 
now  obligatory  to  be  taken  at  all; ^  that  the  obligation  expired  on  the 
death  of  King  George  the  Third,  or,  at  all  events,  upon  the  death  of 
George  the  Fourth,  and  that  there  was  no  lawful  authority  to  sub- 
stitute the  name  of  the  reigning  sovereign.  I  think  this  point  not 
tenable,  and  that  the  name  of  King  George  is  introduced  into  the 
form  of  oath  in  its  corporate  character,  and  represents  all  his  success*- 
ors  —  see  the  case  of  The  Parliament  of  Ireland  and  The  King  v. 
Green,  .  Secondly,  that  the  words  "  upon  the  true  faith  of  a  Chris- 
tian "  were  repealed  by  the  statute  10  Geo.  1,  c.  4,  to  which  I  shall 
have  occasion  hereafter  to  refer.  I  also  think  this  point  not  tenable. 
Thirdly,  that  by  the  true  construction  of  the  statutes  an  obligation  is 
imposed  upon  all  Her  Majesty's  English  subjects,  whether  Christian 
or  Jew,  to  take  an  oath  binding  upon  their  consciences,  pledging 
them  to  the  several  matters  contained  in  the  oath  prescribed  by  the 
statute  6  Geo.  3,  c.  53 ;  that  the  words  "  upon  the  true  faith  of  a 
Christian  "  were  not  intended  by  the  legislature  as  a  religious  test  at 
all,  but  were  inserted  for  an  entirely  different  object  and  purpose ;  and 
that  when  the  person  taking  the  oath  is  not  a  Christian,  he  not 
merely  may,  but  ought  to  omit  these  words,  and  take  the  oath  in  the 
form  binding  upon  his  conscience,  and  that  the  oath  so  taken  is  made 
VOL.  X.  48 
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in  a  lawful  manner,  and  relieves  the  taker  from  all  penalties  which 
are  consequent  upon  the  refusal,  or  neglect  to  take  the  oath.  This  is 
the  substantial  question  in  the  case.  Fourthly,  it  was  argued  that 
the  words  "  upon  the  true  faith  of  a  Christian  "  may  be  omitted  by 
virtue  of  the  statute  1  &  2  Vict  c.  105.  In  the  argument,  both  the 
learned  counsel  concurred  that  in  the  case  of  Omichund  v.  Barker  the 
true  nature  of  an  oath,  and  the  law  of  England  in  regard  to  it,  wete 
rightly  laid  down  and  established,  and  both  also  expressed  their  con- 
currence  in  the  doctrine  of  Lord  Coke  in  2  Inst  pp.  479,  718,  viz., 
that  a  new  oath  cannot  be  imposed,  nor  an  existing  oath  altered,  ex- 
cept by  authority  of  parliament.  The  case  of  Omichvnd  v.  Barker, 
was  decided  by  Lord  Chancellor  Hardwicke,  assisted  by  the  two 
Chief  Justices  and  the  Chief  Baron,  and  has  always  been  considered 
of  great  fiuthority.  The  question  was,  whether  the  deposition  of  a 
Grentoo  witness,  taken  in  India,  on  an  oath  administered  to  him  in 
the  form  binding  upon  persons  professing  the  Gentoo  religion,  was 
admissible  in  evidence  in  a  suit  in  the  Court  of  Chancery  in  this 
country.  The  form  of  administering  the  oath  was,  that  the  witness 
touched  with  his  hand  the  foot  of  a  Brahmin,  whilst  another  priest 
touched  the  hand  of  the  latter.  In  the  arguments  and  judgments  of 
that  case  the  law  and  practice  as  to  the  administration  of  oaths  to 
Jews  was  much  discussed,  and  from  the  authorities  there  cited  it  ap- 
pears that  the  Jews  were  resident  in  England  before  the  Conquest, 
and  then  took  oaths ;  and  an  instance  was  cited  from  Wilkins^s  Saxon 
Laws  of  a  writ  issued  to  summon  sex  legates  homines  et  sex  legales 
Judceos  to  make  a  jury.  Various  other  authorities  were  there  cited 
to  show  that  oaths  were  administered  to  Jews  before  their  banish^ 
ment,  which  took  place  in  the  reign  of  King  Edward  the  First'  1 
Maddox's  History  of  the  Exchequer,  261.  It  is  there  stated  alsd, 
that  it  is  supposed  that  they  were  not  by  law  permitted  to  returli 
until  the  time  of  the  Commonwealth ;  but,  however  this  may  be, 
there  is  no  doubt  that  for  a  very  long  period  of  time  there  have  been 
in  England  very  many  Jews  British-born  subjects,  equally  entitled  to 
the  protection 'and  subject  to  the  control  of  the  laws  precisely  in  the 
same  manner  as  the  Christian  subjects  of  the  realm.  The  doctnne 
laid  down  by  the  Lord  Chancellor  and  all  the  other  judges  was,  that 
the  essence  of  an  oath  was  an  appeal  to  a  supreme  b^ing,  in  whose 
existence  the  person  taking  the  oath  believed,  and  whom  he  also  be- 
lieved to  be  a  rewarder  of  truth  and  an  avenger  of  falsehbod,  and  that 
the  form  of  taking  an  oath  was  a  mere  outward  act,  and  not  essential 
to  the  oath,  which  ought  to  be  administered  to  all  persons  according 
to  their  own  peculiar  religious  opinion,  and  in  such  manner  as  most 
affected  their  consciences.  The  present  oath  of  abjuration  itself  is 
contained  in  the  statute  6  Geo.  3,  c.  53,  s.  1.  But  this  statute  was 
passed  in  1766,  merely  for  the  purpose  of  making  an  alteration  in  its 
form,  which  became  necessary  in  consequence  of  the  death  of  the  old 
Pretender,  who  died  in  1765 ;  and  in  order  to  ascertain  its  true  con- 
struction it  must  be  considered  together  and  in  connection  with  the 
statute  1  Geo.  1,  stat  2,  c.  13.  This  latter  statute  was  made  upon 
the  accession  of  the  House  of  Hanover,  and  contains  the  three  oaths, 


COURT   OF  EXCHEQUER,  1852.  567 

Miller  v.  Salomons. 

namely,  of  allegiance,  supremacy,  and  abjuration,  and  as  has  been 
already  observed,  the  6  Geo.  3,  c.  63,  merely  alters  the  form  of  the 
latter  oath,  but  makes  no  alteration  in  its  substance.  It  was  submit- 
ted by  the  learned  counsel  for  the  plaintiff,  in  his  very  able  argument, 
that  in  order  to  arrive  at  the  true  construction  of  these  acts  of  parlia- 
ment, it  was  necessary  to  go  back  to  the  old  statutes,  which  originally 
imposed  parliamentary  oaths,  and  attentively  consider  their  provisions 
and  requirements,  and  he  referred  us  to  the  1  Eliz.  c.  1,  as  the  first 
statute  bearing  upon  the  subject.  That  was  entitled  "  An  Act  to 
restore  to  the  Crown  the  ancient  jurisdiction  over  the  estate  ecclesias- 
tical and  spiritual,  and  for  abolishing  all  foreign  powers  repugnant 
to  the  same."  The  act  begins  by  reciting  the  statutes  of  King  Henry 
the  Eighth  for  the  extinguishment  of  all  foreign  powers  and  author- 
ities, and  the  repeal  of  these  statutes  by  an  act  in  the  reign  of  Queen 
Mary,  and  proceeds  to  repeal  the  latter  act  and  reenact  the  former. 
This  act  of  Queen  Elizabeth  is  obviously  directed  against  the  Pope 
and  the  see  of  Rome,  and  has  no  relation  whatever  to  Jews,  who,  as 
has  already  been  observed,  were  then  banished  the  kingdom.  By  the 
19th  section  all  ecclesiastical  persons  and  all  judges,  justices,  mayors, 
and  other  public  officers,  were  required  to  make  an  oath  upon  the 
Evangelists,  of  the  Queen's  supremacy.  The  words  "  upon  the  true 
faith  of  a  Christian  "  were  not  contained  in  this  oath.  It  concluded 
with  the  words,  "  So  help  me  God  and  the  contents  of  this  book." 

Had  this  statute  continued  in  force  until  the  present  time,  the 
requirement  that  the  oath  should  be  taken  upon  the  Evangelists 
would  have  raised  a  question  somewhat  similar  to  that  in  the  present 
case ;  for  although  it  was  holden  in  the  case  of  Robeley  v.  Lanffston, 
2  Keb.  314,  that  a  Jew  sworn  upon  the  Old  Testament  was  sworn 
upon  the  Evangelists,  it  seems  to  me  that  the  opinion  of  the  Lord 
Chief  Baron,  in  Omichund  v.  Barker,  that  an  oath  upon  the  Old  Tes- 
tament was  not  an  oath  upon  the  Evangelists,  is  the  better  opinion. 
This  statute  did  not  extend  to  members  of  the  House  of  Commons, 
but  by  5  Eliz.  c.  1,  s.  16,  it  was  extended  to  them ;  and  they  were 
required  to  take  the  oath  of  supremacy  before  the  Lord  Steward.  It 
is  also  obvious  that  this  statute  was  solely  directed  against  the  Pope 
and  the  see  of  Rome.  It  begins  by  reciting  "  the  hurts,  perils,  and 
dishonor  befallen  to  the  Queen  and  the  whole  estate  of  the  realm  by 
means  of  the  jurisdiction  and  power  of  that  see  and  the  danger  then 
existing  from  the  fautors  of  the  said  usurped  powers,  at  that  time 
grown  to  marvellous  outrage  and  licentious  boldness,  and  then  requir- 
ing more  sharp  restraint  and  correction  of  laws  than  hitherto ; "  and 
every  section  of  the  statute  is  directed  to  the  single  object  of  the  pro- 
tection of  the  Queen  and  state  against  the  Pope  and  persons  of  the 
Roman  Catholic  religion. 

The  next  statute  to  which  we  were  referred  by  the  learned  counsel 
for  the  plaintiff  was  the  3  James  1,  c  4,  and  it  was  stated  by  him  to 
contain  the  germ  of  the  oath  of  abjuration.  I  concur  with  him  in  think- 
ing that  this  statute  has  an  important  bearing  upon  the  present  ques- 
tion. The  words  "  upon  the  true  faith  of  a  Christian  "  first  occur  in 
it,  and  if  the  object  and  intention  of  the  legislature  in  inserting  them 
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were  to  create  a  test  of  Christianity  they  then  would  be  of  the  e^^sence 
of  the  oath  therein  contained,  but  if  they  were  inserted  for  an  entirely 
different  purpose  and  object,  and  were  not  intended  as  a  test  of  Chris- 
tianity at  all,  but  as  a  test  of,  and  security  for,  loyalty  and  obedience, 
they  would  then  seem  not  to  be  of  that  essential  nature.  The  act  is 
entitled  "  An  Act  for  the  better  discovering  and  repressing  of  Popish 
recusants."  It  was  passed  after  the  Popish  Plot,  and  begins  by  recit- 
ing that  it  was  found  by  "  daily  experience  that  many  of  his  majes- 
ty's subjects  who  adhered  in  their  hearts  to  the  Popish  religion  were 
by  its  infection,  and  by  the  wicked  counsels  of  Jesuits  and  others,  so 
far  perverted  from  their  loyalty  and  allegiance  as  to  entertain  trea- 
sonable conspiracies,  as  appeared  by  the  late  attempt  to  blow  up  the 
King  and  Parliament,  undertaken  at  the  instigation  of  Jesuits  and 
others,  by  their  scholars  taught  and  instructed  for  that  purpose."  It 
then  proceeds  to  make  enactments  directed  against  Popish  recusants, 
and  by  the  13th  section  it  enacts,  ^  That  for  the  better  trial  how  his 
majesty's  subjects  stand  affected  in  point  of  their  loyalty  and  due 
obedience,  it  should  be  lawful  for  the  bishop  in  his  diocese,  or  any 
two  justices  of  the  peace,  to  call  upon  a  great  number  of  persons 
therein  described  to  take  an  oath  upon  the  Holy  Evangelists;  the 
tenor  of  which  oath  (the  statute  says)  hereinafter  followeth."  The 
form  is:  — "I,  A.  B.  do  .truly  and  sincerely  acknowledge,  profess, 
testify  and  declare  in  my  conscience  before  God  and  the  world  that 
our  sovereign  Lord  King  James  is  lawful  and.  rightful  king  of  this 
realm,  and  of  all  other  his  majesty's  dominions  and  countries,"  which 
is  the  same  as  the  beginning  of  the  present  oath  of  abjuration.  It 
then  proceeds  to  deny  the  authority  of  the  Pope  "  to  depose  the  king, 
or  dispose  of  any  of  his  kingdoms  or  dominions,  or  to  authorize  any 
foreign  prince  to  invade  them,  or  to  discharge  any  of  his  subjects  of 
their  allegiance."  It  then  proceeds,  as  in  the  oath  of  abjuration,  to 
pledge  the  taker  to  bear  ''  faith  and  true  allegiance  to  his  majesty, 
his  heirs  and  successors,  and  him  and  them  to  defend  to  the  utter- 
most against  all  conspiracies  and  attempts  whatsoever  which  should 
be  made  against  his  or  their  persons,  their  crown  and  dignity,  by 
reason  or  color  of  any  sentence  of  excommunication  or  deprivation, 
or  otherwise,  and  to  do  his  best  endeavor  to  disclose  and  make  known 
unto  his  majesty,  his  heirs  and  successors,  all  treasons  and  traitorous 
conspiracies  which  he  shall  know  or  hear  of  to  be  against  him  or  any 
of  them  ; "  and  concludes  thus,  in  the  very  words  of  the  conclusion 
of  the  present  abjuration  oath,  —  "  And  all  these  things  I  do  plainly 
and  sincerely  acknowledge  and  swear,  according  to  these  express 
words  by  me  spoken,  and  according  to  the  plain  and  common  sense 
and  understanding  of  the  same  words,  without  any  equivocation,  or 
mental  evasion,  or  secret  reservation  whatsoever ;  and  I  do  make  this 
recognition  and  acknowledgment  heartily,  willingly,  and  truly,  upon 
the  &ue  faith  of  a  Christian,  so  help  me  God." 

It  is  apparent  from  this,  as  well  as  many  other  acts  of  parliament, 
that  an  idea  then  and  long  afterwards  prevailed  that  Roman  Catho- 
lics were  in  a  different  condition  with  regard  to  oaths  from  persons  of 
other  religious  denominations,  and  that  the  Jesuits  taught  that  the 
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Pope  had  power  to  grant  absolutions  from  oaths,  and  to  dispense 
with  the  performance  of  and  the  adherence  to  them,  and  that  Roman 
Catholics  themselves  made  these  parliamentary  oaths  with  mental 
evasions,  and  secret  reservations,  which  were  supposed  to  have  the 
effect  of  nullifying  their  obligation,  and  the  conclusion  of  the  oath  is 
expressly  directed  against  this  supposed  state  of  things.  Now,  Jews 
were  not  then  resident  in  the  kingdom,  so  that  it  is  clear  that  the 
words  "  upon  the  true  faith  of  a  Christian  "  were  not  inserted  with 
any  hostile  object  towards  them,  and  the  statute  expressly  declares 
that  the  oath  was  imposed  "  for  the  better  trial  of  the  loyalty  and 
obedience  of  his  majesty's  subjects."  And  it  is  perfectly  obvious  to 
my  mind  that  the  words  were  introduced  into  the  oath,  not  as  a  test 
of  Christianity  at  all,  but  in  order  the  more  effectually  to  bind  and 
affect  the  conscience  of  Roman  Catholics.  They  were  according  to 
their  then  and  present  opinion  the  most  perfect  Christians,  and  I  think 
these  words  were  added  in  order  to  create  the  most  sacred  and  bind- 
ing obligation  upon  them,  and  for  no  other  purpose.  The  Jews  were 
never  thought  of,  and  indeed,  the  legislature  in  all  probability  never 
contemplated  that  there  were  any  subjects  of  the  kingdom  who  were 
not  Christians.  Members  of  parliament  were  not  included  in  this 
statute,  but  by  the  statute  7  Jac.  1,  c  6,  they  and  a  great  variety  of 
other  persons  were  required  to  take  the  same  oath.  The  next  statute 
mentioned  by  the  learned  counsel  for  the  plaintiff  was  the  13  &  14  Car. 
2,  c.  1,  by  which  it  was  enacted  —  "that  no  person  should  vote  in  the 
House  of  Commons  until  he  took  the  oaths  of  allegiance  and  supre- 
macy, and  made  the  declaration  against  transubstantiation  therein 
contained."  It  was  by  means  of  this  declaration  that  Roman  Cath- 
olics were  so  long  excluded  from  Parliament ;  no  person  of  that  reli- 
gion could  conscientiously  take  it,  and  it  continued  to  be  required  to 
be  made  until  the  Roman  Catholic  Relief  Act  in  1829.  Now,  this 
was  an  act  of  parliament  creating  a  direct  religious  test.  And  that 
the  legislature  well  understood  how  to  create  religious  tests  is  evident 
as  well  from  it  as  from  the  Corporation  Act,  13  Car.  2,  sess.  2,  c.  1 ; 
by  the  12th  section  of  which  no  person  could  be  chosen  to  the  prin- 
cipal ofHces  in  corporations  who  had  not  taken  the  sacrament  accord- 
ing to  the  rites  of  the  Church  of  England  within  a  year  before  his 
election.  And  the  Test  Act,  25  Car.  2,  c.  2,  by  which  all  persons 
bearing  offices  and  places  of  trust  under  the  crown  were  required  to 
receive  the  said  sacrament  within  three  months  after  their  appoint- 
ment The  next  statute  referred  to  was  the  1  Will.  &  M.  c.  1,  which 
enacted  afresh  the  oaths  of  allegiance  and  supremacy,  expressly 
naming  therein  King  William  and  Queen  Mary,  and  provided  that 
they  should  be  taken  by  all  members  of  parliament,  together  with  the 
declaration  against  transubstantiation,  within  the  same  time  as  li- 
mited by  the  statute  30  Car.  2,  c.  2,  last  mentioned.  A  question  here 
arises  whether  there  was  any  oath  or  declaration  at  this  time  to  be 
taken  or  made  by  members  of  parliament  which  a  Jew  could  not 
take,  and  it  seems  to  me  there  was  none.  The  words  "  upon  the 
Evangelists  "  do  not  occur  in  either  of  the  last-mentioned  acts  of  par^ 
liament,  and  there  was  nothing  in  the  oaths  of  allegiance  and  supre- 
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macy  themselves  to  prevent  them  being  taken  by  a  Jew :  indeed,  these 
oaths  remain  in  the  same  form  at  the  present  time,  and  the  defendant 
was  permitted  to  take  them  without  objection  upon  the  Old  Testa- 
ment at  the  .table  of  the  House  of  Commons.  The  declaration 
against  transubstantiation  is  expressly  declared  to  be  for  the  purpose 
of  disabling  Papists  from  sitting  in  either  House  of  Parliament.  It 
was  not  at  all  directed  against  the  Jews,  and  it  seems  to  me  that  a 
Jew  might  have  made  it  with  truth.  The  next  statute  referred  to  by 
the  learned  counsel  for  the  plaintiff  was  the  13  "Will.  3,  c.  6,  and  it  is 
by  it  that  the  original  oath  of  abjuration  was  imposed.  It  is  proba- 
ble, as  was  suggested  by  the  learned  counsel,  that  it  was  to  a  consider- 
able extent  taken  from  the  oath  prescribed  by  3  Jac.  1,  c.  4,  but  it 
certainly  is  the  original  oath  of  abjuration.  The  legislative  measures 
with  respect  to  it  are  as  follows :  By  the  1  Anne,  stat.  1,  c.  22,  the 
oath  is  altered  in  form  by  substituting  the  name  of  Queen  Anne  for 
that  of  King  William,  but  the  same  persons  are  required  to  take  it, 
and  are  subjected  to  the  same  penalties  in  case  of  neglect  or  refusal. 
By  the  6  Anne,  c.  7,  s.  20,  the  oath  was  altered  to  meet  the  state  of 
things  expected  to  arise  upon  the  death  of  the  Queen  without  issue. 
By  the  1  Gfeo.  1,  c.  13,  on  the  accession  of  the  House  of  Hanover,  the 
oaths  of  allegiance,  supremacy,  and  abjuration  were  reenacted;  and 
by  the  6  Geo.  3,  c.  53,  as  has  already  been  observed,  the  form  of  the 
oath  of  abjuration  was  altered  to  meet  the  state  of  things  consequent 
upon  the  death  of  the  Pretender,  and  the  penalty  is  due,  if  at  all,  by 
these  two  latter  statutes.  The  ordinary  rule  for  the  construction  of 
statutes  is  that  laid  down  in  HeydorCs  case,  3  Rep.  7.  First,  ascertain 
what  was  the  common  law.  Secondly,  what  was  the  mischief  for 
which  the  common  law  had  not  provided.  Thirdly,  what  was  the 
remedy  provided  by  the  statutes ;  and  fourthly,  what  was  the  true 
reason  of  the  remedy.  This  still  continues  to  be  the  rule.  In  Lyde 
v.  Barnard,  1  Mee.  &  W.  99;  s.  c.  5  Law  J.  Rep.  (n.  s.)  Exch.  117, 
it  was  laid  down  by  this  Court  in  their  judgment,  "  that  words  in  a 
statute  may  be. construed  in  a  sense  different  from  the  ordinary  one, 
when  the  act  is  intended  to  remedy  some  existing  mischief,  and  such 
a  construction  is  required  to  render  the  remedy  effectual;  for  an  act 
must  always  be  construed  to  suppress  the  mischief  and  advance  the 
remedy."  In  Bacon's  Abridg.  tit  «  Statute,"  it  is  said  that  «  a  thing 
which  is  within  the  letter  of  a  statute  is  not  within  the  statute  unless 
it  be  within  the  intention  of  the  makers."  And  again, "  tne  construc- 
tion to  be  put  on  the  statute  is  that  which  best  answers  the  intention 
of  the  legislature ;  and  whenever  this  intention  can  be  discovered,  it 
ought  to  be  followed,  although  such  construction  seem  contrary  to 
the  letter  of  the  statute." 

Now  to  apply  the  above  rule  to  the  present  case.  First,  as  to  the 
common  law :  the  only  oath  imposed  by  the  common  law  upon  the 
subjects  of  this  realm  is  the  oath  of  allegiance,  which  originated  in 
the  old  feudal  oath  of  fealty,  and  this  oath  all  persons  capable  of  tak- 
ing an  oath  at  all  can  lawfully  take.  Next,  as  to  the  mischief  in- 
tended to  be  remedied  by  the  statutes  which  contain  the  oath  of  abju- 
ration.    To  my  mind,  it  is  clear  that  the  evil  against  which  all  these 
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statutes  were  directed,  was  the  existence  of  persons  disaffected  to  the 
succession  of  the  Crown,  as  altered  at  the  Revolution.  The  act  of  13 
"Will.  3,  c.  6,  which  contains  the  original  oath,  is  entitled  "An  Act  for 
the  further  security  of  her  majesty's  person  and  the  succession  of  the 
Crown  in  the  Protestant  line,  and  for  extinguishing  the  hopes  of  the 
pretended  Prince  of  Wales  and  all  other  pretenders  and  their  open 
and  secret  abettors."  The  words  of  the  oath  are  in  substance  as 
follows,  and  clearly  show  the  same  thing :  —  "I,  A.  B.  do  truly  and 
sincerely  profess,  testify,  and  declare  in  my  conscience  before  God  and 
the  world,  that  our  sovereign  Lord  King  William  is  lawful  and  right- 
ful king  of  this  realm,  and  of  all  other  his  majesty's  dominions  and 
countries  thereunto  belonging.  And  I  do  solemnly  and  sincerely  de- 
clare that  I  do  believe  in  my  conscience  that  the  person  pretending 
to  be  Prince  of  Wales  during  the  life  of  the  late  King  James,  and 
since  his  decease  pretending  to  be  and  taking  upon  himself  the  style 
and  title  of  King  of  England  by  the  name  of  James  the  Third,  hath 
not  any  right  or  title  whatsoever  to  the  crown  of  this  realm  or  any 
other  the  dominions  thereunto  belonging.  And  I  do  renounce,  refuse, 
and  abjure  my  allegiance  or  obedience  to  him;  and  I  do  swear  that 
I  will  bear  faith  and  true  allegiance  to  his  majesty  King  William  the 
Third."  The  oath  then  proceeds  to  pledge  the  person  taking  it  to 
defend  the  King,  to  disclose  all  treasons  or  traitorous  conspiracies 
known  to  him,  and  to  support  to  the  utmost  of  his  power  the  limita- 
tion and  succession  of  the  crown  as  it  stood  limited  by  the  Acts  of 
Settlement,  and  concludes  with  the  same  identical  words  used  in  the 
oaths  contained  in  the  statute  3  Jac.  1,  stat.  3,  before  mentioned. 
The  1  Geo.  1,  stat.  2,  c.  13,  is  entitled  "An  Act  for  the  better  security 
of  his  majesty's  person  and  government,  and  the  succession  of  the 
crown  to  the  heirs  of  the  late  Princess  Sophia  being  Protestants,  and 
for  extinguishing  the  hope  of  the  pretended  Prince  of  Wales  and  his 
open  and  secret  abettors,"  which  is  in  substance  the  same  title  as 
that  of  the  13  Will.  3,  c.  6. 

By  the  1st  section,  the  three  oaths,  viz.  of  allegiance,  of  supremacy, 
and  of  abjuration,  are  reenacted,  and  merely  altered  in  form  to  meet 
the  state  of  things  consequent  upon  the  accession  of  the  House  of 
Hanover.  By  the  10th  section,  two  justices  of  the  peace  may  tender 
the  oath  to  any  person  whom  they  may  suspect  to  be  disaffected,  and 
every  person  neglecting  or  refusing  to  take  it  is  to  be  esteemed  and 
adjudged  a  Popish  recusant  convict,  and  to  forfeit  and  be  proceeded 
against  as  such.  This  involved  the  incapacity  to  hold  any  office  or 
employment,  to  keep  arms  for  his  defence,  to  come  within  ten  miles 
of  London,  to  bring  any  action  at  law  or  suit  in  equity,  to  travel 
above  five  miles  from  his  home,  unless  by  license,  upon  pain  of  for- 
feiting all  his  personal  property,  and,  if  required  by  four  justices  so  to 
do,  to  abjure  and  renounce  the  realm,  and  in  the  event  of  not  depart- 
ing within  the  time  limited,  or  returning  v^thout  the  King's  license,  is 
to  be  guilty  of  felony,  and  suffer  death  as  a  felon.  By  the  11th  sec- 
tion, to  the  intent  and  purpose  that  no  person  may  avoid  taking  the 
oath,  two  justices  are  authorized  to  summon  any  person  before  them 
to  take  it.    By  the  17th  section,  any  member  of  the  House  of  Com- 
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mons  voting  without  having  taken  the  oath,  (in  addition  to  the  conse- 
quences before  mentioned,  and  the  penalty  sought  to  be  recovered  in 
this  action,)  is  declared  incapable  to  be  guardian  of  a  child,  to  be  an 
executor  or  administrator,  to  take  any  legacy,  or  property  under  any 
deed  of  gift,  or  to  vote  at  any  election  for  members  to  serve  in  parlia- 
ment ;  in  short,  is  utterly  deprived  of  the  protection  of  the  law  and  of 
the  most  common  and  natural  rights  of  all  mankind.  It  is  to  be  ob* 
served  that,  in  all  the  preceding  statutes,  the  oaths  of  allegiance,  of 
supremacy,  and  of  abjuration  were  reiquired  to  be  taken  by  persons 
holding  certain  offices  and  in  certain  professions  only,  and  that  there 
was  no  legislative  obligation  upon  the  subjects  of  the  realm  generally 
to  take  them ;  and  by  the  10th  and  11th  sections  of  the  last  act,  the 
most  extensive  power  was  given  to  two  justices,  to  compel  persons 
whom  they  might  think  disaffected  or  dangerous  so  to  do,  under  the 
most  severe  penalties.  And  I  certainly  think  that  whatever  is  the 
proper  and  legal  form  of  administering  the  oath  of  abjuration  to  a 
Jew  not  a  member  of  the  legislature,  is  the  proper  and  legal  form  of 
administering  it  to  a  Jew  who  happens  to  be  one,  and  that  it  cannot 
be  lawful  to  omit  the  words  ^<  upon  the  true  faith  of  a  Christian  "  in 
the  former  case,  and  to  insist  upon  them  in  the  latter.  Next,  as  to 
the  remedy  proposed  to  be  provided.  To  ascertain  this  rightly,  it 
seems  to  me  absolutely  necessary  to  consider  what  was  the  prevail- 
ing state  of  opinion  with  regard  to  political  oaths  at  the  time  the 
statute  was  passed ;  and  it  is  to  my  mind  clear,  from  the  perusal  of 
them,  that  from  the  reign  of  Queen  Elizabeth  down  to  that  of  King 
Greorge  the  Third,  it  was  considered  by  the  legislature  to  be  a  matter 
of  the  utmost  benefit  and  advantage  to  the  Crown  and  state  that  the 
subjects  of  the  realm  should  take  these  oaths,  (of  which  the  oath  of 
abjuration  was  one,)  and  that  not  as  a  mere  matter  of  form,  but  that 
the  person  taking  them  should  be  really  bound  in  his  conscience  to 
the  matter  therein  contained,  and  under  a  religious  obligation  to  per- 
form and  abide  by  them;  and  I  think  the  remedy  provided,  and 
meant  to  be  provided,  by  the  statute,  was  that  persons  should  be  com- 
pellable to  take  this  oath  of  abjuration,  and,  as  a  natural  and  legal 
consequence,  as  it  seems  to  me,  to  take  it  in  a  manner  and  form  bind- 
ing on  their  consciences,  and  thereby  secure  to  the  Crown  the  benefit 
and  advantage  arising  from,  and  consequent  upon,  an  oath  to  the 
above  effect  At  this  time  the  Jews  were  living  in  England  in  very 
considerable  numbers,  and  in  common  with  the  other  subjects  of  the 
realm  were  liable  to  be  called  on  to  take  the  oath,  and  their  neglect 
or  refusal  to  take  it  subjected  them  to  the  penalties  which  I  have 
mentioned.  Now  to  permit  a  Jew  to  make,  much  more  to  insist  upon 
his  making,  an  oath  upon  the  true  fsuth  of  a  Christian,  seems  to  me 
to  be  absiuxl ;  but  if  these  words  be  omitted,  and  the  Jew  be  called 
upon  and  required  to  take  the  oath  without  using  them,  then,  accord- 
ing to  the  finding  of  the  special  verdict,  it  would  be  obligatory  and 
binding  upon  him  to  the  fullest  extent,  and  would  secure  to  the  Crown 
and  government  the  entire  advantage  and  benefit  contemplated  and 
intended  by  the  statute.  It  therefore  seems  to  me  that  a  construction 
which  admits  of  the  omission  of  these  words  in  the  case  of  a  Jew  is 
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required  to  render  the  statute  effectual,  and  directly  tends  to  suppress 
the  mischief  and  advance  the  remedy.  If,  however,  it  was  intended 
by  the  legislature  that  these  words  should  be  of  the  substance  and 
essence  of  the  oath,  and  that  no  one  except  a  Christian  should  be 
admissible  to  take  it,  it  was  undoubtedly  competent  for  them  so  to 
enact,  and  the  oath  could  not  be  lawfully  taken  except  they  were  so 
used;  but  I  think  that  there  was  no  such  intention.  At  this  time, 
there  was  no  oath  or  declaration  required  which  would  have  prevented 
a  Jew  from  sitting  and  voting  in  parliament;  and  I  observe  nothing 
whatever  in  the  act  which  has  any  tendency  to  show  that  the  legisla- 
ture desired  or  wished  to  exclude  them.  The  whole  frame  of  the 
statute  is  directed  against  persons  opposed  to  the  new  limitations  of 
the  Crown,  and  who  were  truly  believed  to  be  Christians  of  the  Ro- 
man Catholic  religion ;  and  I  think  the  words  "  on  the  true  faith  of  a 
Christian  "  were  inserted  in  the  oath,  not  as  a  test  of  Christianity, 
but  for  an  entirely  different  object,  viz.,  for  the  purpose  of  framing  an 
oath  in  a  form  the  most  effectually  binding  on  the  consciences  oi  the 
Roman  Catholics.  I  have  already  alluded  to  the  then  existing  opi- 
nion that  persons  of  the  Roman  Catholic  religion  took  oaths  with 
mental  evasions  and  reservations,  which  it  was  supposed  relieved 
them  from  their  obligation,  and  I  think  it  clearly  appears  from  the 
concluding  paragraph  of  the  oath  that  the  real  motive  for  the  intro- 
duction of  these  words  was  to  bind  their  consciences  in  the  most 
solemn  manner.  . 

The  Jlth  section  of  the  statute  also  shows  that  the  statute  itself 
was  mainly  directed  against  Roman  Catholics,  for  one  of  the  penal- 
ties thereby  imposed  was,  that  any  member  of  the  House  of  Com- 
mons voting  without  having  taken  the  oaths  shall  be  deemed  and 
adjudged  a  Popish  recusant  convict  It  is  obvious  that  the  legislature 
never  intended  that  a  Jew  should  be  so  designated,  when  it  is  con- 
sidered that  the  offence  of  recusancy  was  purged  by  the  convict 
making  an  acknowledgment  of  sorrow  for  not  having  attended  divine 
service  according  to  the  rites  of  the  Church  of  England,  and  denying 
that  the  Pope  has  any  power  in  this  kingdom.  There  is  another  rule 
for  the  construction  of  statutes,  which  was  enunciated  by  the  late 
Mr.  Justice  Burton,  in  the  case  of  Warburton  v.  Laveland,  1  Hudson 
&  Brooke's  Irish  Rep.  648;  and  which  will  be  found  in  the  judgment 
in  Becke  v.  Smith,  2  Mee.  &  W.  191 ;  s.  c.  6  Law  J.  Rep.  (n.  s.) 
Exch.  54.  It  is  as  follows :  "  It  is  a  very  useful  rule  in  the  con- 
struction of  a  statute  to  adhere  to  the  ordinary  meaning  of  the  words 
used,  and  to  the  grammatical  construction,  unless  that  is  at  variance 
with  the  intention  of  the  legislature  to  be  collected  from  the  statute 
itself,  or  leads  to  any  manifest  absurdity  or  repugnance,  in  which  case 
the  language  may  be  varied  or  modified  so  as  to  avoid  such  incon- 
venience, and  no  further."  This  rule  has  very  frequently  been  relied 
upon  of  late  years,  and  especially  in  this  court,iand  in  the  judgment 
of  Becke  v.  Smith  was  stated  to  have  been  adopted  by  it.  Now,  to 
apply  this  rule  to  the  present  case ;  what  was  the  intention  of  the 
legislature,  to  be  collected  from  the  statute  itself  in  imposing  the  oath 
of  abjuration  ?     Upon  this  point,  I  cannot  think  there  is  room  for 
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much  difference  of  opinion,  and  that  the  intention  was,  that  all  mem- 
bers of  the  legislature,  and  almost  all  persons  holding  offices  in  the 
state,  and  all  persons  whatever  suspected  of  disloyalty  to  the  new 
succession,  should  be  liable  to  be  csdled  upon  to  take  the  oath,  and 
be  bound  in  their  consciences  by  a  religious  obligation  to  the  several 
matters  contained  in  it  In  the  case  of  Jews,  this  intention  can  be 
fully  effected,  and  all  inconvenience  avoided,  by  so  far  varying  or 
modifying  the  language  of  the  oath  as  to  omit  the  words  ''  on  the  true 
faith  of  a  Christian,"  for  the  special  verdict  finds  that  Jews  are  bound 
by  the  oath  when  these  words  are  omitted.  Again,  I  do  not  think 
there  can  be  any  difference  of  opinion  but  that  a  Jew  is  liable  to  be 
called  on  to  take  the  oath  by  virtue  of  the  10th  and  11th  sectionsi 
and  it  certainly  seems  to  me  a  manifest  absurdity,  and  quite  repug- 
nant to  the  statute,  to  allow  him  to  take  the  oath  "  upon  the  true 
faith  of  a  Christian;"  and  that  this  absurdity  and  repugnance  is 
avoided  by  requiring  him  to  take  the  oath  omitting  those  words, 
which  form  and  manner  of  taking  it  is  found  by  the  verdict  to  be 
binding  upon  hiiii.  As  I  have  already  said,  in  my  opinion,  if  this  be 
the  lawful  form  of  administering  the  oath  to  a  Jew  not  a  member  of 
the  legislature,  it  is  the  lawful  form  of  administering  it  to  one  who 
is;  the  statute  making  no  distinction  between  one  and  the  other. 
These  are  highly  penal  statutes,  and  ought  to  receive  a  jost  and  rea- 
sonable construction.  What  is  such  a  construction  as  is  consonant 
to  justice  and  reason  is  a  point  upon  which  men's  minds  will  much 
differ,  but  to  mine  it  does  not  appear  consonant  to  either  to  hold  that 
a  Jew,  who  is  certainly  liable  to  be  called  on  to  take  the  oath,  and 
who,  as  is  found  by  this  special  verdict,  is  perfectly  capable  of  taking 
and  being  bound  by  it,  and  who  is  willing  to  take  it  in  a  form  and 
manner  binding  on  his  conscience,  and  who  merely  refuses  to  use  the 
words  '<  upon  the  true  faith  of  a  Christian,"  which  are  not  at  all  ap- 
plicable to  him,  or,  in  my  opinion,  intended  by  the  legislature  so  to  be, 
and  which,  if  used  by  him,  would  render  the  oath  null  and  absurd,  if 
not  worse,  is  by  such  refusal  incapable  of  suing  either  at  law  or  in 
equity,  to  be  guardian  of  his  own  child,  to  be  confined  within  the 
limits  of  five  miles  from  his  home,  to  be  incapable  of  keeping  arms 
for  his  defence,  or  of  having  property  bequeathed  or  given  to  him^ 
and  at  the  discretion  or  caprice  of  four  justices  of  the  peace  to  be 
liable  to  be  banished,  and  in  the  event  of  his  returning  to  the  king- 
dom without  the  leave  of  the  Crown  to  suffer  death  as  a  felon.  As  I 
have  already  intimated,  I  am  of  opinion  that  upon  the  true  con- 
struction of  the  statute,  and  in  order  to  effectually  carry  out  its  object 
and  intention,  a  Jew  ought  to  take  the  oath  of  abjuration  omitting 
the  words  "  on  the  true  faith  of  a  Christian  ; "  and  it  appears  to  me 
that  a  construction  the  other  way,  which  of  necessity  leads  to  the  con- 
sequences I  have  just  mentioned,  is  not  in  accordance  with  'What  I 
consider  to  be  the  principle  and  practice  of  the  law  of  England.  As 
before  observed,  the  statute  6  Geo.  3,  c.  63,  merely  alters  the  form  of 
the  oath,  and  subjects  persons  neglecting  or  refusing  to  take  it,  to  the 
consequences  as  enacted  by  the  former  statute.  There  was  another 
statute,  10  Geo.  4,  c  4,  which  was  relied  upon  by  both  the  learned 
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counsel,  as  supporting  their  respective  views.  It  was  contended  by 
the  learned  counsel  for  the  plaintiff  that  the  17th  section  of  that 
statute  proves  that  the  words  "  on  the  true  faith  of  a  Christian " 
could  only  be  omitted  from  the  abjuration  oath  by  an  express  enact- 
ment of  the  legislature.  On  the  other  hand,  it  was  argued  by  the 
.  learned  counsel  for  the  defendant,  first,  that  that  section  continued  in 
force  until  the  present  time ;  or  secondly,  if  it  did  not,  inasmuch  as 
there  never  was  any  intention  of  the  legislature  to  oppose  any  im- 
pediment to  Jews  taking  the  abjuration  oath,  that  the  omission  to 
continue  the  enactment  proved  that  the  legislature  did  not  consider 
the  use  of  these  words  by  a  Jew  essential  to  the  due  taking  of  it. 
This  statute  appears  to  have  been  enacted  under  these  circumstances : 
By  a  statute  of  the  9  Greo.  1,  c.  24,  (which  passed  in  1722,)  persons 
who  neglected  to  take  the  oaths  prescribed  by  the  1  Geo.  1,  c.  6,  be- 
fore the  25th  of  December,  1723,  were  obliged  to  register  their  estates, 
and  the  statute  10  Greo.  1,  c.  4,  was  made  to  amend  this  act,  by  en- 
larging the  time  for  taking  these  oaths  until  the  8th  of  November, 
1724 ;  and  in  the  17th  section  it  was  enacted,  that,  wherever  any  sub- 
ject of  his  majesty  professing  the  Jewish  religion  should  present  him- 
self to  take  the  oath  of  abjuration,  "  in  pursuance  of  the  above  recited 
act  or  this  act,"  the  words  "upon  the  true  faith  of  a  Christian" 
should  be  omitted,  and  such  persons  were  to  be  sworn  in  like  manner 
as  Jews  were  admitted  to  be  sworn  to  give  evidence  in  courts  of 
justice.  These  acts  of  parliament  appear  to  be  the  foundation  of  a 
class  of  statutes  which  very  soon  became  annual,  and  continue  to  the 
present  time,  known  by  the  name  of  the  "  Indemnity  Acts."  This 
provision  with  respect  to  Jews  is  not  to  be  found  in  any  of  them,  ex- 
cept in  the  statute  above  mentioned.  I  agree  with  the  learned  coun- 
sel for  the  plaintiff,  that  this  section  in  its  terms  only  extends  to  the 
oath  prescribed  to  be  taken  by  virtue  of  the  statute  itself,  and  the  sta- 
tute 9  Geo.  1,  c.  24,  recited  in  it ;  but  I  do  not  think  that  the  argu- 
ment on  either  side  is  much  advanced  by  reason  of  this  17th  section. 
It  is  quite  notorious  that  acts  of  parliament  are  frequently  made,  and 
that  much  more  frequently  sections  are  introduced,  to  meet  objections 
and  set  at  rest  doubts  without  much  consideration  as  to  whether  they 
be  really  weU  founded  or  not.  And  considering  the  class  of  persons 
by  whom  this  oath  is  to  be  administered,  it  might  well  be  that  the 
legislature  thought  it  desirable  in  the  case  of  the  Jews  to  expressly 
dispense  with  the  words  "  upon  the  true  faith  of  a  Christian,"  although, 
upon  the  true  construction  of  the  act  by  persons  skilled  in  the  law, 
the  use  of  such  words  ought  to  be  omitted.  On  the  other  hand,  as 
•was  contended  by  the  learned  counsel  for  the  defendant,  the  omission 
of  this  enactment  in  the  subsequent  indemnity  acts  may  have  a 
tendency  to  show  that  the  continuance  of  it  was  deemed  unneces- 
sary, and  that  Jews  might  lawfully  take  the  oath  without  using  the 
words ;  for  there  is  no  reason  whatever  to  suppose  that  the  legislature 
at  all  desired  to  impose  any  diflSculty  upon  Jews  in  respect  of  this 
oath.  The  arguments  on  both  sides  on  this  point  do  not  appear  to  be 
of  much  weight  There  was  another  act  of  parliament  referred  to 
by  the  learned  counsel  for  the  plaintiff,  the  13  Geo.  2,  c  7,  being  an 
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act  for  naturalizing  such  foreign  Protestants  and  others  (the  others 
being  Quakers  and  Jews)  as  should  settle  in  the  American  colonies ; 
and  by  the  3d  section  of  that  act  it  is  enacted,  that  by  reason  of  the 
words  "  upon  the  true  faith  of  a  Christian,"  Jews  may  be  prevented 
from  receiving  the  benefit  of  the  act,  and  it  is  enacted  that  these  may 
be  omitted  in  like  manner  as  by  the  17th  section  of  the  10  Geo.  1, 
c.  4.  The  argument  from  this  section  is  the  same,  perhaps  not  so 
strong  as  that  I  have  already  referred  to,  and  is  open  to  the  same 
answer.  There  was  a  variety  of  other  statutes  mentioned,  beginning 
with  the  13  &  14  Car.  2,  with  respect  to  Quakers.  It  is  clear  from 
the  provisions  of  this  act  that  at  that  period  Quakers  were  sup- 
posed to  be  a  sect  dangerous  to  the  State,  and  their  objection  to  take 
an  oath  (which  they  then  and  still  object  to  take  upon  religious 
grounds)  is  treated  as  a  crime.  In  course  of  time,  however,  the  utter 
groundlessness  of  any  suspicion  that  dangerous  political  principles 
were  held  by  Quakers,  became  apparent,  and  by  various  acts  of  par- 
liament, cited  by  the  learned  counsel,  they  have  been  placed  on  the 
same  footing  as  all  the  rest  of  her  majesty's  subjects,'  and  permitted  to 
affirm  in  all  cases  where  persons  not  objecting  to  take  oaths  are 
called  upon  to  make  them.  I  do  not  think  that  these  statutes  much 
assist  in  arriving  at  the  true  conclusion  upon  the  present  question. 
The  fourth  point  made  by  the  learned  counsel  for  the  defendant  was, 
that  the  defendant  was  authorized  to  omit  the  words  "  upon  the  true 
faith  of  a  Christian  "  by' virtue  of  the  statute  1  &  2  Vict  c.  105.  I  do 
not  think  that  this  statute  has  of  itself  such  an  effect ;  in  truth  it 
merely  enacts  that  the  defendant  was  bound  by  the  oath  as  taken  by 
him,  and  would  be  liable  to  any  temporal  punishment  consequent 
upon  his  swearing  falsely  to  it;  but  in  reality  this  special  verdict 
finds  that  the  defendant  was  so  bound,  and  I  think  he  would  be  liable 
to  any  penal  consequences  consequent  upon  his  oath  being  false,  with- 
out the  aid  of  this  statute.  There  is,  no  doubt,  considerable  diffi- 
culty in  duly  considering  the  present  question,  arising  from  the  cir- 
cumstance that  at  the  present  day  very  many  (probably  the  greater 
number  of  persons)  are  disposed  to  consider  that  the  taking  of  these 
parliamentary  oaths  creates  no  real  binding  obligation  upon  the  con- 
science, and  is  a  matter  of  no  importance  ;  but  it  was  not  so  consi- 
dered when  the  statute  1  Geo.  1,  was  passed.  It  is  obvious  from  it, 
and  a  variety  of  other  statutes  passed  in  the  reign  of  Queen  Anne, 
that  the  legislature  attached  very  great  importance  to  the  religious 
obligation  imposed  upon  the  conscience  by  taking  them,  and  deemed 
that  an  immense  public  benefit  and  advantage  was  thereby  obtained 
for  the  Crown  and  Government;  and  as  a  Jew  by  omitting  the  words 
"  on  the  true  faith  of  a  Christian  "  may  be  placed  under  the  con- 
scientious obligation  created  by  taking  the  oath  of  abjuration,  I  think 
I  best  carry  out  the  intention  of  the  legislature  and  give  the  true  legal 
construction  to  the  statute  by  holding  that  the  legal  form  of  adminis* 
tering  the  oath  to  a  Jew  is  to  omit  these  words;  and  that  I  thereby 
render  the  statute  more  effective  by  suppressing  the  mischief  and  ad- 
vancing the  remedy  contemplated  by  it  For  these  reasons  I  am  of 
opinion  that  the  defendant  lawfully  took  the  oath,  and  is  entitled  to 
the  judgment  of  the  Court. 
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Alderson,  B.  My  brother  Martin  has  fully  stated  the  pleadings 
and  the  findings  of  the  jury  in  this  case,  and  it  is  not  necessary, 
therefore,  that  i  should  repeat  them.  On  several  points  in  this  case 
there  is  no  difference  of  opinion  on  the  bench.  We  all  agree  in  think- 
ing, that  of  the  four  points  made  by  the  defendant's  counsel,  three,  at 
all  events,  cannot  be  supported.  The  only  point  on  which  we 
entertain  any  doubt,  —  and  on  which  I  regret  to  find  we  are  not 
now  agreed,  —  is,  whether  in  taking  the  oath  of  abjuration,  Mr. 
Salomons,  the  present  defendant,  was  bound  to  have  added  the 
words  "  on  the  true  faith  of  a  Christian  "  to  those  which  he  did  con- 
sent to  utter  and  attest  by  his  oath ;  or  whether,  by  designedly  and  of 
purpose  omitting  those  words,  he  is  in  fact  to  be  deemed  not  to  have 
taken  that  oath  at  all,  and  so  to  have  incurred  the  penalties  contained 
in  the  16th  section  of  1  Geo.  1,  stat  2,  c.  13.  It  is  on  this  point 
alone,  therefore,  that  I  shall  deliver  my  judgment,  and  I  am  obliged 
to  say  that  I  differ  with  my  learned  brother  in  his  view  of  the  case, 
and  have  come  to  a  clear  opinion  that  the  plaintiff  is  entitled  to  our 
judgment  The  real  question  is,  whether  these  words  are  a  part,  and 
an  essential  part  of  this  oath,  and  are  to  be  used  by  all  who  are  re- 
quired to  take  it,  unless  they  have  some  special  privilege  for  omitting 
those  expressions  given  by  the  legislature.  I  take  the  principle  on 
which  our  decision  is  to  rest  to  be  quite  undisputed.  Where  an  oath  is 
to  be  taken  in  order  to  establish  affirmatively  or  negatively  any  propo- 
sition by  a  witness,  I  agree  that  Omichund  v.  Barker  has  settled  that 
it  ought  to  be  taken  in  that  form  and  upon  that  sanction  which  most 
effectually  bind  the  conscience  of  the  party  swearing.  Thus,  a  Jew 
is  to  be  sworn  on  the  Book  of  the  Law  and  with  his  head  covered  ; 
a  Brahmin,  by  the  mode  prescribed  by  his  peculiar  faith ;  a  Chinese, 
by  his  special  ceremonies,  and  the  like.  But  it  is  also  clear,  and  ex- 
pressly admitted  by  Willes,  C.  J.,  in  his  judgment,  referring  to  Lord 
Coke's  authority  on  the  subject,  that  in  the  case  of  oaths  of  office  or 
qualification,  where  the  very  form  of  the  oath  as  well  as  the  oath 
itself  is  prescribed  by  the  legislature,  there  the  directions  of  the  legis- 
lature must  be  literally  foUowed,  and  the  oath  must  and  can  only 
lawfully  be  taken  in  the  prescribed  form  until  that  form  be  altered  by 
the  same  authority  which  appointed  it  The  question,  therefore,  here 
is,  has  the  legislature  required  the  oath  of  abjuration  to  be  taken  in  a 
prescribed  form,  and  are  the  words  "  on  the  Irue  faith  of  a  Christian  " 
a  part  of  that  prescribed  form  ?  Now,  it  is  to  be  observed,  and  it  is 
of  the  greatest  importance  to  advert  to  this,  that  the  legislature 
uniformly  speaks  of  "  the  oath  "  of  abjuration  where  they  require  it 
to  be  taken ;  they  do  not  use  the  indefinite  article,  but  the  definite 
one.  The  inference  is  inevitable, — that  they  contemplate  the  allow- 
ance of  but  one  oath  of  abjuration  in  one  form  to  be  used  by  all  per- 
sons required  to  take  that  oath.  Whatever  form  of  oath,  therefore, 
was  required  to  be  taken  by  the  Roman  Catholic,  the  same  form  was 
to  be  adopted  by  the  Protestant,  whether  churchman  or  dissenter,  and 
the  same  (unless  there  be  some  special  provision  made,  as  in  some 
cases  there  is)  must  be  taken  by  the  Jew,  or  the  Turk,  or  any  other  re- 
ligionist who  may  be  liable  to  take  the  oath  as  a  qualification  for  office 
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or  for  any  other  required  purpose.     Unless  this  were  so,  the  legislature 
would  never  have  fixed  a  form,  but  would  have  said  that  such  per- 
sons must  take  "  an  oath  "  of  abjuration  "  to  the  substance  and  effect 
following,"  and  not  "  the  oath  "  of  abjuration  "  in  the  tenor  follow- 
ing," as  they  have  done.     It  seems  to  me  that  the  legitimate  result  of 
my  brother  Martin's  reasoning  is,  therefore,  to  make  the  legislature, 
by  a  somewhat  forced  construction,  use  this  indefinite  mode  of  ex- 
pression, whereas  they  have  clearly  used  a  definite  one ;  so  that  it 
would  follow,  according  to  his  view  of  the  case,  that  they  must  be  sup- 
posed  to  have  allowed  one  form  of  the  oath  of  abjuration  to  be  used 
by  Jews,  another  by  Roman  Catholics,  and  possibly  another  by  per- 
sons of  a  different  persuasion.     This,  however,  is  a  conclusion  so 
contrary  to  the  words  they  have  used  that  I  cannot  bring  myself  to 
adopt  it     If,  then,  there  be,  in  the  absence  of  any  special  exception 
expressly  made  by  the  legislature,  but  one  form  of  the  oath  of  abjura- 
tion to  be  adopted  by  all,  we  .must  proceed  to  inquire  whether  these 
words  are  an  essential  part  of  that  form.     I  proceed,  therefore,  to  ex- 
amine how  this  clause  first  got  into  the  oath  of  abjuration.     It  is  not 
found  in  the  oath  prescribed  in  the  reign  of  Elizabeth,  but  is  first  found 
in  3  Jac.  1,  c.  4,  which  was  passed  upon  the  discovery  of  what  is 
called  the  Gunpowder  Plot.   It  is  a  curious  fact,  only  lately  brought  to 
light  by  the  publication  of  a  manuscript  from  the  Bodleian  Library 
at  Oxford  by  Mr.  Jardine,  that  one  of  the  main  proofs  used  by  Lord 
Coke  when  he  laid  that  case  before  the  jury  was,  the  production  of 
a  little  book  found  in  the  chamber  of  Francis  Tresham,  one  of  the 
conspirators  mentioned  in  the  act,  called  "  A  Treatise  on  Equivoca- 
tion."    This  treatise,  corrected  in  the  handwriting  of  the  Jesuit  Gar- 
net, and  having  the  imprimatur  of  Blackwell,  the  then  arch-priest  of 
England,  discusses  the  question,  how  far  a  person  called  upon,  as  he 
thinks  unjustly,  to  make  a  declaration  or  promise,  or  to  depose  or 
swear  to  a  fact  within  his  personal  knowledge,  may  lawfully  equivo- 
cate by  using  ambiguous  words  or  reserving  mentally  a  sense  of  the 
words  used  different  from  that  outwardly  expressed  by  him,  without 
incurring  the  sin  of  lying  or  the  guilt  of  perjury.     The  question  is 
there  resolved  in  the  affirmative,  that  he,may  lawfully  do  this ;  and 
amongst  other  propositions,  it  is  affirmed,  that  even  if  he  be  required, 
by  the  form  of  the  oath  tendered,  in  terms  to  swear  "  without  equivo- 
cation or  mental  reservation,"  he  may  still  equivocate  and  mentally 
reserve  without  danger  to  his  soul.     But  in  that  treatise  there  is  one 
exception  to  all  this.    No  person  is  allowed  to  equivocate  or  mentally 
reserve  without  danger  if  he  does  so  of  incurring  mortal  sin,  where 
his  doing  so  brings  apparently  his  true  faith  towards  God  into  doubt 
or  dispute.     For  though  he  may  lawfully,  on  proper  occasions,  omit 
to  avow  his  true  faith,  he  must  never,  by  what  he  says  or  swears, 
bring  apparently  his  true  faith  into  doubt  or  dispute  with  others.  Now, 
this  treatise  being  before  the  government  of  King  James  the  First  and 
in  the  hands  of  his  attorney-general,  and  used  at  the  trial  of  the  Gun- 
powder Plot,  we  find  in  the  same  year,  1605,  that,  in  a  statute  enacted 
mainly  with  reference  to  the  same  plot,  these  words,  "  on  the  true 
faith  of  a  Christian,"  are,  for  the  first  time,  added  to  the  oath  of 
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obedience  then  framed ;  and  for  the  obvious  purpose,  as  I  think,  of 
preventing  effectually  aU  such  equivocation  by  conclusively  fixing  a 
sense  to  that  oath  which,  by  no  evasion  or  mental  reservation  should 
be  got  rid  of  without  (even  in  the  opinion  of  the  Jesuit  doctors  them- 
selves) incurring  the  penalty  of  mortal  sin.  They  were,  therefore,  I 
think,  not  merely  a  part  of  that  oath,  but  the  most  effectual  and  strin- 
gent provision  in  it.  I  do  not,  therefore,  call  this  properly  an  oath  in- 
tended as  a  test  of  Christianity,  which  it  was  not,  nor  as  a  mere  test 
of  obedience,  but  an  oath  intended  as  a  test  of  obedience  and  framed 
so  as  to  be  a  test  against  all  equivocation  also.  But  this,  though  the 
fact  to  which  I  have  referred  is  a  very  curious  confirmation  of  the 
view  I  take  of  the  importance  of  the  words  on  which  this  case  turns, 
is  not  necessary  to  my  opinion.  It  would  be  quite  sufficient,  I  think, 
to  affirm  that  the  legislature  have  said  expressly,  as  they  do,  that  an 
oath  is  to  be  taken,  "  the  tenor  of  which  oath  hereafter  followeth." 
For  "  the  tenor "  implies  that  all  the  words  which  follow  thereafter 
are  part  of  the  oath  itself.  It  is  to  be  observed  that  in  all  the  course 
of  legislation  on  this  subject  either  these  words,  "  the  tenor  of  the 
oath,"  or  equivalent  expressions,  are  throughout  used  by  the  legis- 
lature. I  will  shortly  refer  to  them.  In  the  first  place,  this  same  oath 
of  obedience  was  by  7  Jac.  1,  c.  6,  extended  and  applied  to  the 
members  of  the  legislature  and  to  all  persons  enumerated  who  exer- 
cise any  functions  or  hold  any  offices  in  the  State.  No  one  reading 
this  act  can,  I  think,  doubt  that  the  legislature  meant  this  enactment 
to  be  general,  and  without  any  exception  of  persons,  whatever  may 
be  their  religious  opinions.  The  13  &  14  Car.  2,  left  these  oaths  un- 
touched, adding,  however,  a  declaration  against  transubstantiation. 
It  is  unnecessary  to  refer  to  the  intermediate  acts  of  1  W.  &  M.  c.  1 
and  c  8,  more  particularly.  I  come  to  the  13  Will.  3,  c.  6,  which  first 
established  the  oath  of  abjuration,  and  there  the  words  are,  that  the 
persons  required  to  do  so  shall  take  "  the  oath  as  hereinafter  men- 
tioned," setting  out  expressly  the  form  including  and  ending  with  the 
words,  "  on  the  true  faith  of  a  Christian,"  introduced  before  into  the 
old  oath  of  obedience.  This  form  of  oath  was  not  only  to  be  taken 
but  subscribed  also,  which  shows,  I  think,  (for  there  is  no  trace  of 
double  subscriptions  to  be  found,)  that  one  form  only  was  to  be 
allowed  and  adopted,  without  addition  or  omission.  With  certain 
alterations  in  the  reign  of  Queen  Anne,  applicable  only  to  altered 
circumstances,  and  therefore  not  material  to  be  adverted  to,  things  so 
remained  up  to  the  1  Geo.  1,  stat  2,  c.  13,  when  the  three  oaths  of 
allegiance,  supremacy,  and  abjuration  were,  for  the  first  time  put  to- 
gether ;  and  the  legislature  there  expressly  require  them  to  be  taken 
"  in  the  words  following,"  and  then  set  forth  the  oath  of  abjuration 
containing  the  words  "  on  the  true  faith  of  a  Christian."  Now,  how  is 
it  possible  to  give  effect  to  the  expression,  "  in  the  words  following," 
if  we  do  not  use  all  the  words  which  follow  ?  I  cannot  see  how  this 
difficulty  is  to  be  got  over  by  construction.  Lastly,  we  come  to  the 
6  Geo.  3,  c.  53,  on  which  this  case  depends ;  by  which  it  is  provided 
that  the  oath  of  abjuration  (the  legislature  still  using  the  definite 
article  "  the  ")  shall  be  administered  in  such  manner  and  form  as  is 
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hereafter  set  down  and  prescribed,  that  is  to  say,  &c.,  and  then,  as  be- 
fore, the  oath  is  set  out,  ending  with  the  same  words,  "  on  the  true 
faith  of  a  Christian."  Now,  when  I  find  the  legislature  beginning 
with  the  words  "  the  tenor  of  the  oath,"  and  going  on  with  "  the  oath 
as  hereinafter  mentioned,"  then  saying  "  the  oath  in  the  words  follow- 
ing," and  finally,  "  the  oath  to  be  administered  in  such  manner  and 
form  as  is  hereinafter  mentioned  and  prescribed ; "  and  find,  also,  that 
all  these  expressions  are  followed  by  a  form  containing  these  very 
same  words,  how  am  I  to  escape  from  the  conclusion  that  these  words 
do  form  a  part  of  the  oath  prescribed  ?  But,  it  is  argued,  that  to  ap- 
ply it  to  the  Jews  involves  an  absurdity,  and  that,  according  to  what 
has  been  not  improperly  called  the  golden  rule  of  constraction,  we 
must  modify  the  literal  construction  of  these  acts,  so  as  to  get  rid  of 
the  absurdity.  I  add,  (and  I  hold  it  to  be  part  of  the  rale,)  only  so 
far  as  is  absolutely  necessary  to  get  rid  of  the  absurdity.  But  let  us 
see  whether  it  is  absurd  to  apply  these  provisions  to  the  Jew  as  well 
as  to  the  Christian.  The  legislature  did  not  require  the  first  oath  of 
obedience  to  be  taken  by  all,  but  only  by  such  persons  as  were  reason- 
ably liable  to  suspicion,  by  two  justices  of  the  peace  acting  judicially, 
or  by  persons  who  had  omitted  to  do  certain  acts.  It  may  be,  and 
it  perhaps  was,  unjust  in  the  legislature  so  to  enact.  But  we  must 
take  good  care,  in  applying  the  golden  rule,  not  to  confound  injustice 
with  absurdity.  The  reason  of  the  rule  is,  that  the  absurdity  induces 
us  to  conclude  that  the  legislature  did  not  so  intend.  I  am  afraid,  if 
we  say  that  in  old  times,  such  as  those  of  the  Gunpowder  Plot,  the 
legislature  must  be  held  not  to  have  intended  what  now  we  judge  to 
be  unjust,  we  shall  ourselves  be  guilty  of  the  grossest  absurdity.  I 
am  sJraid  that  I  should,  if  t^at  were  the  proper  principle  to  be 
adopted,  be  obliged  to  hold  that  almost  all  the  peilld  statutes  had  no 
operation  at  all,  for  I  think  that  the  most  of  them  were  grievously 
unjust.  I  can  see  nothing  in  this  or  the  subsequent  acts  containing 
the  oath  of  abjuration  to  induce  me  to  believe  that  the  legislature  did 
not  intend  literally  what  they  said  expressly,  namely,  that  those  acts 
and  this  oath  were  tp  apply  to  and  be  taken  by  all  the  classes  of  per- 
sons therein  named,  of  whatsoever  form  of  religion, —  Catholic,  Pro- 
testant, Quaker,  or  Jew, — and  in  the  very  form  set  down.  And  I 
am  confirmed,  as  I  think  conclusively,  in  this  by  finding  that  where, 
on  its  being  brought  before  them,  the  law  was  found  to  press  unfairly 
on  any  of  these  persons,  the  legislature  has,  from  time  to  time,  re- 
lieved them  by  dispensing  with  the  swearing,  and  allowing  the 
Quakers  to  affirm,  and  by  dispensing  with  these  very  words  of  the 
oath,  "  on  the  true  faith  of  a  Christian"  in  the  case  of  the  Jews  in 
certain  cases.  That  dispensation,  unfortunately,  does  not  extend  to 
this  case,  but  its  limited  existence  seems  to  me  to  show  conclusively 
the  opinion  of  the  legislature  itself  on  this  point.  The  words  of  the 
13  Geo.  2,  c.  7,  s.  3,  are  very  remarkable.  The  act  recites,  "  whereas 
the  words  '  upon  the  true  faith  of  a  Christian '  are  contained  in  the 
latter  part  of  the  oath  of  abjuration,  and  whereas  the  persons  pro-  * 
fessing  the  Jewish  religion  may  thereby  be  prevented  from  receiving 
the  benefit  of  this  act,"  and  it  enacts  that  when  a  Jew  proposes  to 
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take  the  oath  these  words  shall  be  left  out ;  and  it  also  refers  to  the 
limited  indulgence  as  to  those  same  words  given  to  the  Jews,  reliev- 
ing them  from  the  diiiiculties  imposed  by  those  same  words.  That 
indulgence  is  found  in  two  acts  passed  in  the  9  &  10  Geo.  1,  the 
former  of  which  is  entitled  an  act  to  oblige  "all  persons"  being 
Papists  in  Scotland  and  "  all  persons"  in  England  to  take  this  oath 
of  abjuration  in  its  terms.  Now  this  clearly  shows  that  Jews  in 
England  were  included  in  the  term  "  all  persons ; "  as,  indeed,  could 
not  well  be  doubted,  and  that  but  for  these  indulgences  they  were 
always  bound  to  take  the  oath  of  abjuration  including  those  words. 
And  the  act  13  Geo.  2,  c.  7,  was  passed  in  1739,  when  Lord  Hard- 
wicke  was  chancellor  and  Sir  Dudley  Ryder  and  Sir  John  Strange 
were  attorney  and  solicitor  general ;  and  the  acts  of  the  9  &  10 
Geo.  1  were  passed  when  Lord  Macclesfield  was  chancellor,  and 
Lord  Raymond  and  Lord  Hardwicke  respectively  attorney  and  so- 
licitor general ;  but  it  is  now  said  that  these  acts  were  wholly  unne- 
cessary, and  that  these  great  lawyers  ought  to  have  known  it ;  and 
we  are  now,  in  the  year  of  our  Lord  1852,  to  awake  from  a  sleep 
into  which  those  great  lawyers,  and  the  whole  legislature  of  those 
periods,  fell,  and  in  which  all  persons  ever  since  have  remained  from 
1739  down  to  the  time  of  this  argument  For  within  our  time  these 
words  have  been  left  out  of  the  oath  in  the  case  of  the  Jews  in  the 
act  passed  by  the  present  chief  justice  of  the  Queen's  Bench.  I 
cannot,  therefore,  believe  this  to  be  a  reasonable  conclusion.  And 
besides,  this  argument  really  goes  too  far ;  for  its  legitimate  extent 
ought  to  be  to  exempt  Jews  from  taking  an  oath  of  abjuration  under 
any  circumstances  whatsoever,  seeing  that,  as  it  is  contended,  it  is 
absurd  that  they  should  take  any  oath  thus  framed,  and  no  other  oath 
is  expressly  provided  for  them  by  the  legislature.  No  one,  surely,  can 
suppose  that  the  legislature  intended  this  result,  and  indeed  the 
defendant's  counsel  did  not  even  venture  to  argue  to  this  extent- 
But  let  us  now  for  a  moment  concede  that  there  is  an  absurdity  in 
requiring  all  such  persons,  under  all  circumstances,  to  take  such  an 
oath,  and  that,  under  some  circumstances,  it  would  be  impossible 
to  suppose  that  Jews  were  to  be  called  on. to  take  it: — then,  I  say 
that  the  golden  rule  only  requires  us  to  stop  when  the  absurdity  stops. 
It  cannot  surely  be  absurd  to  say  that  the  legislature  may  have  really 
intended  to  require  such  an  oath  for  all  men,  Jews  or  Christians,  who 
take  office  or  propose  to  exercise  important  legislative  functions.  If 
so,  then  it  follows  that  the  utmost  that  can  be  done  would  be  to  say, 
that  these  acts  as  to  Jews  must  be,  in  construction,  confined  to  the 
cases  of  their  taking  office  or  proposing  to  exercise  legislative  func- 
tions, and  that  in  the  other  cases  alone  they  are  not  bound  to  take 
the  oath  at  all.  But  such  a  construction  (even  if  adopted,  which  I 
think  would  be  wrong,)  could  be  of  no  service  in  the  present  case. 
I  am,  therefore,  of  opinion  that  these  words  do  form  a  distinct  and 
essential  part  of  the  oath,  because  they  interpret  and  give  a  peculiar 
and  stringent  sense  to  the  previous  words  of  the  oath,  and  are,  in  fact, 
incorporated  in  and  form  part  of  each  sentence  in  that  oath,  so  that 
without  them  no  part  of  the  oath  has  exactly  the  same  meaning  that 

•  49* 


682  COURT   OF  EXCHEQUER,  1852. 


Miller  v.  Salomons. 


it  has  when  they  are  added  to  it.  I  believe  that  they  were  advisedly 
and  on  great  consideration  originally  adopted,  (perhaps  on  Sir  Ed- 
ward Coke's  advice,)  and  that  they  have  been  found  effectual,  and 
for  that  reason  retained  ever  since.  I  think,  therefore,  that  the  oath 
is  not  takeri  at  all  if  these  words  are  omitted  by  the  person  swear- 
ing, and  that  Mr.  Salomons  has,  therefore,  voted  without  previously 
taking  the  oath  of  abjuration.  I  do  most  sincerely  regret  that  I  am 
obliged,  as  a  mere  expounder  of  the  law,  to  come  to  this  conclusion ; 
for  I  do  not  believe  that  the  case  of  the  Jews  was  at  all  thought  of 
by  the  legislature  when  they  framed  these  provisions.  I  think  that 
it  would  be  more  worthy  of  this  country  to  exclude  the  Jews  from 
these  privileges  (if  they  are  to  be  excluded  at  all,  as  to  which  I  say 
nothing)  by  some  direct  enactment,  and  not  merely  by  the  casual 
operation  of  a  clause  intended  apparently  in  its  object  and  origin  to 
apply  to  a  very  different  class  of  these  subjects  of  England.  I  regret 
also  that  the  consequences  are  so  serious,  involving  disabilities  of  the 
most  fearful  kind,  in  addition  to  the  penalty  sought  to  be  in  this 
action  recovered,  and,  in  fact,  making  Mr.  Salomons  for  the  future 
almost  an  outlaw.  It  is  to  be  hoped  that  some  remedy  will  be  pro- 
vided for  these  consequences,  at  least,  by  the  legislature.  My  duty 
is,  however,  plain.  It  is  to  expound,  and  not  to  make  law,  to  decide 
on  it  as  I  find  it,  not  as  I  may  wish  it  to  be.  It  seems  to  me  that 
the  law  on  this  point  is  quite  clear,  and  that  the  judgment  must  be 
for  the  plaintiff. 

Parke,  B.  The  question  of  the  defendant's  liability  to  penalties 
for  ^voting  in  the  House  of  Commons  after  their  speaker  was  chosen, 
and  before  the  defendant  had  taken  the  oath  required  by  the  6  Greo. 
3,  c.  53,  though  it  necessarily  occupied  much  time  in  the  argument, 
appears  to  me  to  lie  in  a  narrow  compass.  It  depends  mainly  upon 
the  construction  of  that  statute  giving  the  form  of  the  oath  of  abju- 
ration, which  every  one,  by  the  express  words  of  the  act  who  is 
required  to  take  and  subscribe  it  must  do  "  according  to  the  form 
therein  set  down  and  prescribed,"  within  such  time,  limited  in  such 
manner,  and  with  such  observance  of  the  same  requisites,  and  with 
benefit  of  the  same  savings,  provisions,  and  indemnities  as  by  any 
acts  then  subsisting  are  directed  and  enacted ;  and  in  case  of  neglect 
or  refusal  the  statute  provides  that  every  one  shall  be  liable  to  the 
same  penalties  and  disabilities  as  are  by  law  established.  Those  are, 
with  respect  to  members  of  parliament,  the  penalties  imposed  by  the 
13  Will.  3,  c.  6,  s.  10,  the  penalties  for  which  this  plaintiff  proceeds. 
The  form  of  oath  is  set  out  in  the  statute  6  Geo.  3,  c.  63.  It  has 
been  already  sufficiently  adverted  to,  and  I  shall  only  state,  as  mate- 
rial to  the  present  argument,  the  concluding  words,  and  they  are : 
"  And  all  these  things  I  do  plainly  and  sincerely  acknowledge  and 
swear  according  to  the  express  words  by  me  spoken,  and  according 
to  the  plain  common  sense  and  understanding  of  such  words,  with- 
out any  equivocation,  mental  evasion,  or  secret  reservation  whatso- 
ever. And  I  do  make  this  recognition,  acknowledgment,  abjuration, 
renunciation,  and  promise  heartily,  willingly,  and  truly,  upon  the  true 
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faith  of  a  Christian."  Three  questions  arise  on  the  construction  of 
this  act  The  first,  and  by  far  the  most  important  one,  is,  whether 
the  conclusion  of  this  oath  is  only  a  part  of  the  ceremony  for  admi- 
nistering the  oath,  or  a  substantive  part  of  the  oath  itself.  The  second, 
of  much  less  consequence,  whether,  by  reason  of  the  oath  naming 
Kini?  George  only,  it  ceased  to  be  requisite  after  his  death.  The 
third,  whether  any  exemptions  were  given  by  any  statute  in  force  at 
the  time  of  passing  the  6  Geo.  3,  c.  53,  for  to  such  exemptions,  it  is 
contended  the  defendant  would  be  entitled.  The  first  of  these  ques- 
tions, on  which  it  may  be  truly  said  the  case  almost  entirely  turns, 
was  ably  argued  on  both  sides.  It  is  this :  What  is  the  meaning  of 
the  words  the  legislature  have  used  in  the  concluding  part  of  the  for- 
mula of  the  oath.  Are  they  a  part  of  the  oath  itself  or  merely  the 
mode  of  administering  it  ?  Applying  the  established  rule,  and  read- 
ing them  according  to  their  ordinary  sense  and  grammatical  con- 
struction, I  cannot  bring  myself  to  doubt  that  the  words  at  the  end 
of  the  oath  are  to  be  repeated  by  the  party  taking  it,  and  he  is  to 
make  use  of  these  expressions :  '^  and  I  do  make  this  recognition, 
acknowledgment,  abjuration,  renunciation,  and  promise  heartily,  wil- 
lingly, and  truly,  upon  the  true  faith  of  a  Christian."  Nor  can  I 
doubt  as  to  the  meaning  of  these  words.  They  cannot  possibly 
mean  that  the  party  taking  the  oath  swears  that  he  makes  it  heartily, 
willingly,  and  sincerely  upon  the  true  faith  of  any  other  person  than 
himself;  they  cannot  mean  that  he  makes  it  with  as  much  regard  to 
truth,  and  with  the  same  degree  of  faith  that  any  other  person  who 
is  a  Christian  would  do.  They  must  mean  that  he  swears  with  the  true 
faith  of  a  Christian  as  he  himself  is ;  and,  therefore,  none  but  a  Christ- 
ian can  take  the  oath.  This  appears  to  me  to  be  the  natural,  plain, 
indisputable  sense  of  the  words  used ;  and,  consequently,  unless  they 
are,  for  some  just  reasons,  to  be  qualified  or  altered,  the  oath  must  be 
taken  in  those  very  words,  which  it  cannot  be  except  by  a  Christian. 
And  further,  every  person  who  is  enjoined  and  requirea  to  take  the 
oath  of  abjuration  must  take  it  in  the  above-mentioned  form ;  and  by 
6  Geo.  3,  c.  53,  and  by  the  13  Will.  3,  c.  6,  s.  10,  no  member  of  the 
House  of  Commons  shall  vote  in  the  House  of  Commons,  or  sit  there 
during  any  debate,  after  the  speaker  is' chosen,  until  he  has  taken  the 
oath  in  the  manner  prescribed  by  the  last-mentioned  act.  It  is  im- 
possible that  an  enactment  can  be  more  distinct  and  clear,  —  that 
every  member  of  parliament  must  take  the  oath  "  in  the  form  and 
manner  so  prescribed"  or  be  liable  to  the  penalties.  No  one,  by  the 
express  words  of  the  statute,  can  be  exempted.  It  is,  however,  true, 
that  words  which  are  plain  enough  in  their  ordinary  sense  may,  when 
they  would  involve  any  absurdity,  or  inconsistency,  or  repugnance  to 
the  clear  intentions  of  the  legislature,  to  be  collected  from  the  whole 
of  the  act  or  acts  in  pari  materid^  to  be  construed  with  it,  or  other 
legitimate  grounds  of  interpretation,  be  modified  or  altered  so  as  to 
avoid  that  absurdity,  inconsistency,  or  repugnance,  but  no  further, 
(an  instance  of  which  in  this  act  of  parliament  I  shall  hereafter  advert 
to,)  for  then  we  may  predicate  that  the  words  never  could  have  been 
used  by  the  framers  of  the  law  in  such  a  sense ;  and  the  main  argu- 
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ment  of  the  learned  counsel  for  the  defendant  was,  that  if  the  words 
in  question  were  read  as  part  of  the  oath,  it  would  be  followed  by 
such  absurd,  or  at  least  by  such  manifestly  unjust,  consequences,  as 
to  lead  to  the  conclusion  that  such  could  not  have  been  the  meaning 
of  the  words,  and  therefore  that  they  ought  to  be  modified  or  altered 
in  a  certain  degree ;  and  for  the  sake  of  avoiding  that  absurdity  or 
injustice,  in  order  to  make  sense  of  them,  they  ought  to  be  read,  not  as 
part  of  the  oath,  but  as  the  mere  mode  of  administering  it,  which  pre- 
cise mode  would  not  be  obligatory  at  common  law,  and  certainly  not 
since  the  statute  of  1  &  2  Vict  c  105.  The  absurdity  or  injustice 
is  stated  to  be  this— that  every  man  who  is  elected  to  be  a  member 
of  parliament  is  bound  to  serve  and  cannot  excuse  himself;  and  this 
enactment,  understood  in  its  ordinary  sense,  would  prevent  him  from 
so  doing. 

Again,  it  is  said,  a  form  of  oath,  with  a  similar  provision,  is  required 
by  the  same  statute,  6  Geo.  3,  c.  63,  in  all  cases  where  the  oath  of 
abjuration  is  required  by  existing  acts,  and  one  of  them,  the  1  Geo.  1, 
stat  2,  c.  13,  requires  it  to  be  taken,  not  only  by  all  civil  and  military 
officers,  schoolmasters,  &c.,  but  authorizes  two  or  more  justices  of  the 
peace,  or  a  person  appointed  by  the  privy  council,  or  by  a  commis- 
sion, to  tender  it  to  any  person  whom  he  or  they  shall  suspect  to  be 
dangerous  or  disaffected  to  his  majesty  or  his  government,  and  upon 
neglect  or  refusal  the  neglect  or  refusal  is  to  be  certified  to  the  next 
Quarter  Sessions,  and  the  person  neglecting  or  refusing  is  to  be 
deemed  a  Popish  recusant  convict,  and  as  such,  to  be  proceeded 
against;  and  it  is  said  that  it  would  be  a  flagrant  injustice  to  con- 
strue the  oath  to  apply  to  persons  who  are  not  Christians  and  could 
not  therefore  take  the  oath,  and  that  to  avoid  that  injustice  in  this 
one  case,  the  latter  words  ought  in  all  cases  when  the  oath  is  required 
to  be  taken,  to  be  construed  not  to  be  part  of  the  oath  itself.  But  I 
think  it  quite  impossible  to  maintain  that  there  is  any  absurdity,  or 
any  such  manifest  injustice,  in  the  provision  that  an  oath  shaU  be 
taken  in  the  terms  in  question,  as  to  justify  an  alteration  of  its  plain 
words  in  the  present  case.  We  must  construe  these  acts  of  parlia- 
ment without  allowing  ourselves  to  be  influenced  by  any  of  the 
political  feelings  of  the  present  day  as  to  the  policy  to  be  pursued 
with  respect  to  her  majesty's  subjects  professing  the  Jewish  faith. 
Looking  at  these  provisions  of  the  legislature  in  a  judicial  spirit,  cmd 
which  we  are  bound  to  do,  how  can  we  say  that  it  is  a  flagrant 
violation  of  natural  justice,  and  a  manifest  wrong  to  make  a  provi- 
sion which  has  the  effect  of  preventing  all  but  Christians  from  being 
members  of  the  legislature  of  a  Christian  country  ?  Whether  it  is  a 
politic  measure  or  not  to  exclude  them  it  is  not  within  our  province 
to  inquire,  and  it  would  be  very  wrong  in  us  to  offer,  or  even  hint  any 
opinion.  There  is  no  reason,  therefore,  on  the  ground  of  inconsist- 
ency or  absurdity  to  modify  or  alter  the  language  of  the  oath  in  the 
case  of  members  of  the  legislature,  which  alone  is  the  present  ques- 
tion, and  the  only  case  in  which  practically  the  question  is  likely  to 
occur.  It  is,  therefore,  unnecessary  to  consider  whether  there  would 
be  any  reason  to  modify  or  alter  it  in  the  other  cases  provided  for  by 
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the  1  Geo.  1,  stat.  2,  e.  13,  on  the  ground  of  the  supposed  manifest 
injustice  of  exacting  an  oath  from  Jews  which  they  cannot  conscien- 
tiously take,  and  upon  their  refusing  to  take  it  to  punish  them  as 
Popish  recusants.  Such  a  circumstance  would  practically  never 
occur.  The  power  given  by  the  statute  to  two  justices  of  the  peace 
or  a  commissioner  to  tender  the  oath  to  all  such  as  they  or  he  should 
deem  dangerous  or  disaffected  to  the  king  or  his  government,  (obvi- 
ously meaning  the  abettors,  secret  and  open,  of  the  Pretender,)  it  is 
highly  improbable  would  ever  be  exercised  towards  a  Jew,  or  a  per- 
son not  a  Christian,  who  in  those  times  were  few  in  number  in  Great 
Britain,  and  who  were  very  unlikely  to  be  engaged  in  plots  on  behalf 
of  the  Roman  Catholics  to  subvert  the  Protestant  succession.  If  a 
Jew,  or  any  person  not  of  the  Christian  faith,  should  be  guilty  of  con- 
duct such  as  to  lay  him  open  to  just  suspicion  of  being  so  engaged, 
(and  it  is  only  in  cases  of  suspicion  on  just  grounds  that  it  is  to  be 
presumed  that  two  justices  of  the  peace  or  a  royal  commissioner 
would  act,)  he  would  have  himself  to  blame  for  subjecting  himself 
to  the  discretionary  power  of  those  persons  to  have  the  oath  pre- 
scribed by  the  statute  administered  to  him.  The  conferring  this 
power  in  any  case  was  undoubtedly  a  strong  measure  as  applied  to 
Christians,  and  enacted  only  in  consequence  of  the  danger  of  the 
Protestant  constitution ;  and  though  the  measure,  if  enforced  against 
a  Jew  who  could  not  conscientiously  take  the  oath,  would  be  one  of 
still  greater  severity,  it  is  impossible  to  say  it  would  be  so  flagrantly 
unjust  as  to  enable  one  judicially  to  pronounce  an  opinion  that  it 
could  not  have  been  the  meaning  of  the  legislature  in  such  a  sup- 
posed case,  that  the  oath  should  be  administered  in  the  prescribed 
form.  If  it  be  too  severe,  it  is  for  the  legislature  to  mitigate  its 
severity  by  altering  the  form  of  oath,  not  for  us  to  interpret  plain 
and  clear  words  in  a  mode  directly  contrary  to  their  ordinary  sense 
to  avoid  what  may  be  thought  a  hardship.  But  even  admitting  that 
there  would  be  a  ground  for  a  modification  in  such  an  improbable, 
though  possible,  case,  the  same  reason  does  not  apply  to  a  member 
of  parliament,— the  only  one  now  under  consideration.  There  is  no 
absurdity  or  injustice  in  requiring  an  oath  which  none  but  a  Christian 
can  take  from  every  member  of  the  legislature,  and  consequently  no 
ground  for  modifying  or  altering  the  terms  of  the  oath  as  adminis- 
tered to  any  member  on  offering  to  take  his  seat  Ad  ea  qtuB  fre* 
quentius  acciduntjura  adaptantur.  If,  in  the  vast  majority  of  possible 
cases,  in  all  of  ordinary  occurrence,  the  law  is  in  no  degree  inconsist- 
ent or  unreasonable,  construed  according  to  its  plain  words,  it  seems 
to  me  to  be  an  untenable  proposition,  and  unsupported  by  authority, 
to  say  that  the  construction  may  be  varied  in  every  case,  because 
there  is  one  possible,  but  highly  improbable,  one  in  which  the  law 
would  operate  with  great  severity,  and  against  our  own  notion  of 
justice.  The  utmost  that  can  be  reasonably  contended  is,  that  it 
should  be  varied  in  that  particular  case  so  as  to  obviate  that  injustice, 
—  no  further.  Because  it  would  be  hard  to  impose  the  oath  in  the 
terms  prescribed  in  the  case  of  a  Jew  suspected  of  disaffection  by  two 
justices,  is  that  any  reason  why  it  should  be  altered  in  every  other 
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case,  though  the  express  words  may  be  insisted  on  in  all  such  cases, 
the  cases  of  ordinary  occurrence,  without  any  injustice.  If  we  find  a 
single  extremely  rare  case  in  which  on  account  of  its  apparent  incon- 
sistency we  can  judicially  predicate  that  the  legislature  never  meant 
the*  oath  in  its  precise  terms  to  be  applied,  can  we  conclude  that  they 
did  not  mean  it  in  any  other  case  ?  I  think  it  clear  we  cannot  If 
this  argument  were  to  prevail,  Roman  Catholics  themselves  would 
be  exempt  from  taking  the  full  oath,  and  might  legally  insist  upon 
the  omission  of  the  final  words. 

It  is  then  contended  that  the  sole  object  of  the  legislature  in  direct- 
ing this  oath  to  be  taken  was  to  affect  Roman  Catholic  subjects  of 
the  realm,  not  to  exclude  Jews,  and  therefore  the  enactment  ought  to 
be  so  construed  as  not  to  apply  to  them,  which  would  be  effected  by 
holding  the  last  words  to  be  a  part  of  the  formula  of  administration 
only.  It  is,  indeed,  true  as  a  matter  of  history  that  the  occasion  of 
prescribing  this  particular  form  of  words  was  the  danger  which  par- 
liament apprehended  from  a  particular  class  of  Christians,  whose 
loyalty  they  doubted,  and  whose  sincerity  they  suspected,  and  there- 
fore directed  this  oath  to  be  taken  in  a  manner  which  afforded  a  more 
perfect  test  of  both,  and  a  superior  sanction  to  one  in  a  less  stringent 
form.  But  it  is  a  fallacy  to  argue  that,  because  the  immediate  ob- 
ject of  the  legislature  was  to  give  a  more  binding  efiect  to  a  Christian 
oath,  not  to  exclude  the  Jews  and  others  than  Christians,  therefore 
they  meant  aU  such  to  be  admitted,  and  consequently  that  the  terms 
of  the  oath  ought  to  be  modified  so  as  to  carry  that  object  into  effect, 
and  to  permit  all  not  of  the  Christian  faith  to  take  the  oath  in  a  form 
binding  on  their  conscience.  Nothing  was  further  from  the  contem- 
plation of  the  legislature.  The  truth  is,  they  never  supposed  that 
any  but  Christians  would  form  a  part  of  either  house  of  parliament 
The  possibility  that  persons  of  the  Jewish  persuasion  should  be 
peers,  or  elected  members  of  parliament,  probably  entered  into  their 
contemplation  as  little  as  that  of  Mohammedans  or  Pagans  being 
placed  in  either  category.  Both  of  these  are,  in  effect,  on  precisely 
the  same  footing  in  this  respect  as  the  Jews,  and  the  argument  ap- 
plies equally  to  them  all.  In  enacting  a  provision  aimed  at  a  pecu- 
liar class  only  of  Christians,  the  legislature  have  in  the  most  positive 
terms  required  an  oath  from  every  member  of  the  legislature  which 
none  but  a  Christian  can  take,  and  this  enactment  must  have  the 
effect  of  closing  both  houses  of  parliament  against  every  one  but  a 
Christian. 

To  alter  such  strong  words  the  clearest  proof  would  be  required  of 
the  intention  of  the  legislature  to  allow  all  who  were  not  Christians 
to  be  admitted.  But  a  case  may  be  supposed  where  it  might  be 
done ;  for  instance,  if  it  appeared  by  the  terms  of  the  act  itself  or 
those  in  pari  maierid  that  it  was,  notwithstanding  the  positive  words, 
the  object  of  the  legislature  that  all  who  were  not  Christians  should 
be  admitted ;  for  instance,  to  put  the  strongest  case,  supposing  that 
there  were  a  recital  in  the  act  that  all  persons  of  whatever  religion 
ought  to  be  admitted  to  parliament,  and  it  were  directed  that  an 
oath  should  be  taken  in  the  form  in  question,  there  would  be  an  in- 
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consistency  and  repugnance  in  tKe  act  itself  in  imposing  an  oath  in  these 
precise  terms ;  and  then,  according  to  the  established  rule,  to  carry  the 
declared  intention  into  effect  and  obviate  that  inconsistency  and  repug- 
nance, the  language  of  the  oath  ought  to  be  modified.  This  must  in 
such  a  supposed  case  be  held  to  be  within  the  act  in  order  to  make 
sense  of  it  But  it  is  far  otherwise  in  the  present  case.  The  express 
words  of  the  oath  necessarily  exclude  all  but  Christians,  and  no  in- 
tention to  include  all  who  are  not  Christians  can  be  collected  from 
the  act  itself,  or  any  other  acts  on  the  same  subject  or  in  pari  materid. 
None  can  be  collected  from  the  history  of  the  times  when  those 
statutes  were  enacted.  It  would,  indeed,  be  a  startling  proposition 
that  the  parliaments  of  Queen  Elizabeth,  William  the  Third  and 
George  the  Third  meant  all,  whether  Christians  or  not  (for  they  are 
all  on  the  same  footing  in  this  respect)  to  be  admitted  to  parliament. 
As  little  inference  can  be  drawn  from  the  enactments  in  the  1  Geo.  1, 
stat.  2,  c.  13,  that  persons  refusing  shall  be  deemed  Popish  recusants 
convict,  and  as  such  liable  to  forfeit  and  be  proceeded  against.  This 
is  merely  a  mode  of  indicating  the  class  of  punishments  to  which 
the  persons  refusing  were  liable,  and  which  are  equally  applicable  to 
persons  of  all  religious  persuasions.  If  any  argument  could  be.  de- 
duced from  that  expression,  it  would  be  that  the  enactment  applied 
to  Roman  Catholics  only,  and  it  would  prove  too  much.  It  is,  how- 
ever, said  to  follow  from  one  of  the  established  rules  of  construing 
acts  of  parliament,  that  the  enactment  in  this  case  ought  to  be  ap- 
plied to  Christians  only,  and  my  brother  Martin  relies  much  on  that 
ground.  That  rule  is,  that  we  ought  to  consider  what  is  the  mis- 
chief intended  to  be  remedied,  and  to  construe  the  act  so  as  to  extend 
the  remedy  and  suppress  the  mischief.  But  this  rule  has,  in  my 
judgment,  no  application  to  this  case.  The  mischief  aimed  at,  no 
doubt,  was  the  admission  of  a  particular  class  of  Christians  without 
a  solemn,  searching,  and  stringent  test  of  their  veracity,  and  the 
enactment  requires  no  extension  to  effect  the  purpose  of  suppressing 
that  mischief,  but  does  it  effectually  when  construed  according  to  its 
ordinary  meaning?  But  there  is  no  rule  of  construction  which 
authorizes  a  judge  when  the  remedy  is  complete,  and  the  enactment 
is  distinct  and  clear,  and  applies  to  all  persons  in  express  terms,  to 
limit  its  operation  to  the  particular  mischief,  and  to  alter  the  Words 
for  the  purpose  of  effecting  the  repression  of  that  only.  'This  is,  in 
truth,  to  legislate,  and  not  to  construe ;  and  to  legislate,  too,  in  this 
case,,  in  a  way  which  no  one  can  for  a  moment  suppose  the  parlia- 
ment which  enacted  the  law  to  have  ever  thought  of  doing.  How 
can  a  judge  pronounce  that  a  less  stringent  measure  might  have  as 
well  carried  into  effect  the  immediate  object  of  the  legislature,  and 
proceed  to  construe  the  clause  so  as  to  give  it  that  operation  only. 
This  would  be  to  depart  altogether  from  the  proper  duty  of  a  judge, 
—to  alter  the  law,  and  not  to  expound  it.  Such  considerations  be- 
long to  the  province  of  statesmen  and  not  of  judges.  I  am,  for  the 
above  reasons,  clearly  of  opinion  that  the  oath  ought  to  have  been 
taken  by  the  defendant  using  the  words  in  question  as  part  of  the 
oath ;  and,  as  he  did  not  do  this,  it  is  quite  unnecessary  to  decide 
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whether,  if  he  had  been  willing  to  do  so,  and  he  had  insisted  that  he 
should  be  sworn  on  the  Pentateuch,  the  oath  administered  in  that 
form  would  have  been  sufficient 

The  second  question  arising  on  the  construction  of  the  act  is, 
whether,  as  the  form  of  the  oath  given  by  the  6  Geo.  3,  a  53,  men- 
tions the  name  of  King  George  only,  the  obligation  to  administer  it 
ceased  with  the  reign  of  that  sovereign,  because  it  was  applicable  to 
no  other  than  to  him.  I  think  this  argument  cannot  prevail.  It 
is  clear  that  the  legislature  meant  the  oath  to  be  taken  always 
thereafter,  for  the  enactment  is  general,  that  it  shall  be  taken  with* 
out  limit  of  time;  and  the  oath  is  not  confined  to  the  existing 
monarch,  but  mentions  '^the  successors,"  and  as  it  could  not  be 
taken  in  those  words  during  the  reign  of  a  sovereign  Dot  of  the 
name  of  George,  it  follows  that  the*  name  "  George"  is  merely  used 
by  way  of  description  of  the  existing  sovereign,  and  it  must  be  altered 
from  time  to  time  in  the  name  of  the  sovereign,  and  in  the  manner 
it  was  when  actually  administered  in  this  case,  in  order  to  carry  the 
obvious  meaning  of  the  enactment  into  effect.  This  is  an  instance 
in  which  the  language  of  the  legislature  must  be  modified  in  order  to 
avoid  absurdity  and  inconsistency  with  its  manifest  intentions.  It  is 
to  be  remarked,  too,  that  the  legislature  in  the  10  Geo.  4,  c.  7,  s,  4, 
recognizes  the  oath  of  abjuration  as  that  directed  by  law  to  be  taken, 
and  the  constant  practice  in  the  late  and  present  reign  has  been  to 
administer  it. 

The  third  question  arises  upon  that  part  of  the  section  of  the  6 
Geo.  3,  c.  7,  which  directs  the  oath  to  be  taken  with  benefit  of  the 
same  savings,  provisos,  and  indemnities  as  by  the  act  before  men- 
tioned, or  any  other  acts,  or  any  part  of  them,  then  subsisting  are 
directed  and  enacted.  It  is  contended  for  the  defendant  that  there 
were  statutes  which  give  an  exemption  to  Jews,  and  which  were  ex- 
isting at  the  time  of  the  passing  of  the  6  Geo.  3.  The  first  of  these 
statutes  is  the  9  Geo.  1,  c.  24.  It  is  to  oblige  all  Papists  in  Scotland 
and  all  persons  in  Great  Britain  of  the  age  of  eighteen  or  upwards, 
who  have  not  taken  the  oaths  for  the  security  of  his  majesty's  person 
and  government  required  by  the  1  Geo.  1,  stat.  2,  c.  13,  to  take  them 
in  one  of  his  majesty's  courts  of  record  at  Westminster,  or  the  Gene- 
ral or  Quarter  Sessions  of  the  county,  &c.  where  they  dwelt  before 
the  25th  of  December,  1723,  or  to  register  their  names  and  real 
estates  on  or  before  the  29th  of  September,  1724,  under  pain  of  for- 
feiture of  their  estates.  The  10  Geo.  1,  c.  4,  explains  and  amends 
the  act  of  9  Geo.  1,  extending  the  time  for  taking  the  oalh  to  the 
28th  of  November,  1724,  (with  a  proviso  for  those  in  prison  or  beyond 
sea,)  and  exempts  those  who  take  the  oath  on  or  before  that  day 
from  the  obligation  to  register,  and  extends  the  time  to  register  to 
the  24th  of  June,  1725,  and,  in  default,  enacts  that  their  estates  shall 
be  forfeited.  This  act  contains  a  proviso  in  favor  of  Quakers,  and 
there  is  a  clause  which,  after  reciting  that  the  following  words  are 
contained  in  the  latter  part  of  the  oath  of  abjuration,  namely,  "  upon 
the  true  faith  of  a  Christian,"  enacts  that  whenever  his  majesty's  sub- 
jects professing  the  Jewish  religion  shall  present  themselves  to  take 
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the  oath  of  abjuration  in  pursuance  of  that  act  or  the  recited  act  (9 
Geo.  1)  the  said  words  "  upon  the  true  faith  of  a  Christian"  shall  be 
omitted  out  of  the  said  oath ;  and  the  taking  of  the  said  oath  by  such 
persons  professing  the  Jewish  religion  without  those  words,  in  like 
manner  as  Jews  are  permitted  to  be  sworn  to  give  evidence  in  courts 
of  justice,  shall  be  deemed  to  be  a  sufficient  taking  of  the  abjuration 
oath  within  the  meaning  of  this  and  the  said  recited  act,  9  Geo.  1. 
It  is  clear  that  these  acts  have  no  operation  at  all  on  the  taking  of 
the  abjuration  oath  in  parliament.  They  apply  only  to  the  taking 
of  the  oath  in  Westminster  Hall,  or  at  the  sessions,  with  a  view  of 
saving  the  necessity  of  registering  the  estates  of  those  who  take  it, 
and  further,  neither  were  in  force  at  the  time  of  the  passing  of  the  6 
Geo.  3,  the  last  having  expired  on  the  24th  of  June,  1725.  I  may 
also  observe  that  the  latter  act  of  the  10  Geo.  1  shows  that  the  legis- 
lature at  that  time  thought  these  words,  "  upon  the  true  faith  of  a 
Christian,"  to  be  a  part  of  the  oath  itself,  and  that  persons  of  the 
Jewish  persuasion  were  obliged  to  take  the  oath  with  these  words. 
It  is  therefore  a  legislative  exposition  of  the  meaning  of  the  former 
acts ;  but  I  do  not  lay  very  great  stress  on  arguments  deduced  from 
legislative  expositions.  It  is,  however,  a  great  confirmation  of  my 
opinion  to  find  that  the  result  of  the  application  of  the  true  rules  for 
the  construction  of  acts  of  parliament  to  this  particular  case  corre- 
sponds with  the  exposition  which  the  legislature  themselves  gave  to 
the  words  in  the  reign  of  George  the  First,  when  they  thought  it  ne- 
cessary to  make  a  statutable  provision  for  altering  the  oath  in  the 
case  of  Jews,  and  removing  the  words  from  it.  In  the  course  of  the 
argument,  reference  was  made  to  some  acts,  and  others  of  which  a 
list  has  been  supplied,  which  it  was  said  had  the  efiect  of  continuing 
the  10  Geo.  1 ;  the  Indemnity  Acts  are  2  Geo.  2,  c.  31, 4  Geo.  2,  c.  6, 
6  Geo.  2,  c.  4,  8  Geo.  2,  c.  17,  9  Geo.  2,  c.  26, 10  Geo.  2,  c.  13, 12 
Geo.  2,  c.  6, 13  Geo.  2,  c.  6, 27  Geo.  2,  c.  13,  28  Geo..  2,  c.  24,  29  Geo. 
2,  c.  32,  and  6  Geo.  3,  c.  7;  the  act  of  3  Geo.  2,  c.  29,  relating  to 
wills  of  Papists,  11  Geo.  2,  c.  11  and  c.  17,  19  Geo.  2,  c.  16,  28  Geo. 
2,  c.  10,  31  Geo.  2,  c.  21,  33  Geo.  2,  c.  13,  2  Geo.  3,  c.  26,  4  Geo.  3, 
c  38,  on  the  same  subject,  and  the  31  Geo.  3,  c.  32,  for  the  relief  of 
Papists  from  certain  disabilities;  none  of  those  statutes,  nor  any 
others,  appear  to  continue  the  10  Geo.  1,  c.  4,  with  respect  to  Jews, 
or  to  have  any  bearing  upon  the  present  question.  Nor  does  the 
statute  1  &  2  Vict  a  105,  the  act  to  relieve  doubts  as  to  the  validity 
of  oaths,  affect  the  present  case.  If  the  words  in  question  were  only 
the  mode  of  administering  the  oath,  the  statute  would  have  that 
effect,  because  the  oath  was  administered  in  a  form  and  with  cere- 
monies which  the  defendant  declared  to  be  binding.  But  if  they  form 
part  of  the  oath  itself,  the  statute  has  no  application,  and  I  am 
clearly  of  opinion  that  they  form  part  of  the  matter  to  be  sworn  to, 
that  is,  part  of  the  oath  itself.  I  therefore  am  clearly  of  opinion  that 
our  judgment  must  be  for  the  plaintiff. 

Pollock,  C.  B.     The  facts  of  the  case,  and  the  circumstances  under 
which  it  comes  before  the  couit  for  judgment,  have  already  been  so 
VOL.  X.'  60 
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folly  and  distinctly  stated,  that  I  may  at  once  pass  to  the  real  question 
for  our  decision.  I  entirely  agree  with  the  rest  of  the  court  as  to 
three  of  the  points  made.  I  think  that  one  only  of  the  four  points 
raised  by  the  learned  counsel  for  the  defendant  calls  for  an  elaborate 
judgment,  and  that  is,  whether  the  defendant,  by  repeating  the  words 
of  the  oath  of  abjuration,  omitting  the  expression  "  upon  the  true 
faith  of  a  Christian,"  and  giving  to  the  words  so  repeated  the  sanction 
of  an  oath  binding  on  his  conscience,  has  complied  with  the  statute 
of  the  6  Geo.  3,  c.  53,  s.  1,  so  as  not  to  be  liable  to  the  penalties  of 
the  1  Geo.  1,  stat  2,  c.  13,  s.  17.  The  6  Geo.  3,  requires  the  oath  to 
be  administered  '^  in  such  manner  and  form  as  is  hereinafter  set  down 
and  prescribed,  that  is  to  say,"  then  comes  the  form  of  the  oath,  the 
concluding  part  of  which  is  ''  upon  the  true  faith  of  a  Christian,"  and 
the  section  goes  on  to  enact  that  all  and  every  person  and  persons 
who  are  enjoined  and  required  to  administer,  to  take  or  subscribe  the 
oath  of  abjuration,  shall  respectively  administer,  take,  and  subscribe 
the  oath  of  abjuration  according  to  the  form  herein  set  down  and  pre- 
scribed in  such  courts,  within  such  time,  limited  in  such  manner,  and 
with  due  observance  of  the  same  requisites,  and  with  benefit  of 
the  same  savings,  provisos,  and  indemnities  as  by  the  said  act  above 
mentioned,  or  by  any  other  acts,  or  any  part  of  them,  now  subsisting, 
are  directed  and  enacted ;  and  in  case  of  neglect  or  refusal,  he  or  they 
shall  be  subject  and  liable  to  the  same  penalties  and  disabilities  as  by 
the  laws  and  statutes  aforesaid  are  enacted.  By  the  16th  section  of 
the  1  Geo.  1,  no  member  of  the  House  of  Commons  shall  vote  in  the 
House  of  Commons  until  he  shall  take  the  oath  of  abjuration  in  the 
manner  directed,  and  the  penalty  in  violation  of  that  section  is 
600/.  This  action  is  brought  to  recover  that  sum,  and  gives  rise 
to  the  question  I  have  already  stated.  It  cannot,  I  think,  be  denied, 
apart  from  any  grounds  presented  with  a  view  to  lead  to  a  different 
construction,  that  the  plain  and  obvious  meaning  of  the  statute  is,  that 
the  oath  shall  be  administered  and  taken  according  to  the  very  form 
set  down  and  prescribed  by  the  act ;  but  it  is  said  that  clear  and  sub- 
stantial grounds  for  a  different  construction  may  be  found  in  the  rea- 
sons for  the  decision  adopted  by  my  Brother  Martin.  First,  it  is  said 
Omichund  v.  Barker  establishes  that  an  oath  is  to  be  administered  to  a 
witness  according  to  the  rites  of  his  religion,  and  so  as  to  be  binding 
on  his  conscience,  and  that  if  it  be  so  that  is  sufficient ;  then,  it  is 
said,  the  defendant  has  taken  the  substance  of  the  oath  in  a  manner 
which  is  legal,  being  that  which  is  binding  on  his  conscience ;  and  as 
the  object  of  the  statute  was  not  to  introduce  a  religious  test,  but 
to  ascertain  the  loyalty  of  the  party  called  upon  to  take  the 
oath,  and  as  anybody  may  be  called  upon  to  take  it,  and  therefore 
Jews  may  be  so  called  upon,  and  as  it  would  be  highly  unjust,  and 
therefore  very  absurd,  to  require  Jews  to  take  the  oath  in  this  form,  sub- 
ject (on  refusal)  to  the  very  penal  consequences  contained  in  the  act, 
the  act  cannot  be  construed,  but  must  be  construed  so  as  to  give  an 
opportunity  to  them,  in  common  with  all  her  majesty's  subjects,  to 
take  the  oath  in  a  form  in  which,  according  to  their  religious  belief, 
they  can  take  it.     With  respect  to  the  case  of  Omichund  v.  Barker^  it 
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appears  to  me  to  have  decided  merely  this,  that  the  common  law  of 
England  agrees  with  the  law  of  nations,  that  the  form  of  the 
oath  is  to  be  accommodated  to  the  religious  persuasion  which  the 
swearer  entertains.  These  are  the  very  words  of  Pufendorfy  book  4, 
chap.  2,  sect  4.  The  intercourse  of  nations  must  frequently  give  rise 
to  the  necessity  of  the  sanction  of  an  oath  in  matters  that  concern 
both,  sometimes  with  reference  to  treaties  into  which  they  may  enter, 
sometimes  with  reference  to  the  administration  of  civil  or  criminal 
justice.  The  sanction  of  an  oath,  if  valid  at  the  place  where  taken, 
ought  to  be  considered  valid  everywhere,  just  as  a  marriage  valid 
at  the  place  where  celebrated  is,  generally  speaking,  valid  everywhere 
else ;  and  as  an  oath  is  the  personal  act  of  the  party  taking  it,  if  a 
witness  be  in  a  foreign  land  his  oath  ought  to  be  received  as  it  would 
be  received  in  his  own  country.  In  fact,  a  judicial  oath  (for  justice  is 
of  all  countries  and  climes)  is  governed  by  the  law  of  nations,  but  an 
oath  of  office  or  a  qualification  is  governed  by  the  municipal  laws  of 
the  State  which  requires  it  to  be  taken,  and  by  those  laws  alone.  If  a 
man  cannot  obey  the  municipal  law  of  the  country  in  which  he  re- 
sides, he  is  at  perfect  liberty  to  quit  it.  It  may  be  a  very  sound  rea- 
son for  altering  the  law  by  a  competent  authority,  but  we  are  not,  in 
my  opinion,  justified  in  substituting  another  law  in  its  place,  nor  can 
we  substitute  another  form  than  that  which  the  law  has  provided. 
But  it  is  said  that  it  is  competent  to  us,  sitting  here,  so  to  construe 
the  statute  as  to  give  the  defendant  the  relief  which  he  requires ;  nay, 
that  it  is  our  duty  so  to  construe  it,  inasmuch  as  the  opposite  con- 
struction would  lead  to  an  injustice  amounting  to  an  absurdity.  The 
general  argument  involved  in  this  course  of  reasoning  is  certainly  not 
without  some  appearance  of  authority.  In  some  cases,  no  doubt, 
limited  words  in  a  statute  have  been  said  to  be  very  much  extended. 
The  most  remarkable  instance  of  this  is,  the  statute  commonly  called 
"  De  Circumspecie  Agatis^^  13  Edw.  1,  in  which  no  bishop  is  named 
but  the  Bishop  of  Norwich.  Lord  Coke,  however,  in  2  Instit,  com- 
menting on  this  statute,  says :  <'  The  Bishop  of  Norwich  is  here  put 
but  for  example,  but  it  should  be  extended  to  all  bishops  within  the 
realm."  The  only  remark  I  would  make  on  this  is,  that  if  this  turns 
on  the  construction  of  this  statute,  I  do  not  believe  that  such  a  con- 
struction of  a  statute  would  be  tolerated  in  modern  times.  My  own 
impression  is,  that  the  explanation  of  this  very  ancient  statute,  —  little 
more  than  a  mere  hundred  years  from  the  time  of  legal  memory,  —  is, 
that  the  judges  were  by  that  document  called  upon  to  enforce  as  to 
the  Bishop  of  Norwich  that  wliich  was  the  known  usage,  a  law  of  the 
land  previously,  as  to  all  bishops.  There  are  other  examples  more 
modern,  where  what  is  called  a  remedial  law  has  been  extended  by 
what  is  called  necessary  implication  or  reasonable  intendment  On 
the  other  hand,  the  verbal  effect  of  some  clauses  in  acts  of  parliament 
has  been  restrained.  Instruments  requiring  stamps  have  been  receiv- 
ed in  evidence  for  collateral  purposes,  though  it  be  enacted  that  they 
should  not  be  received  in  evidence,  and  other  instruments  declared  to 
be  void  to  aU  intents  and  purposes  have  been  held  to  be  void  only  so 
far  as  is  necessary  to  accomplish  the  object  of  the  legislature.  But  not- 
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withstanding  these  and  other  instances  which  might  be  put,  I  very 
much  doubt  the  soundness  of  the  supposed  rules  of  construction  laid 
down  when  applied  to  the  acts  of  the  legislature.     I  admit  that  with 
respect  to  the  written  contracts  of  parties  and  the  wills  of  testators, 
we  must  endeavor  to  construe  them  as  well  as  we  can,  and  if  one  con- 
struction leads  to  manifest  absurdity,  and  a  different  construction 
leads  to  a  sensible  result,  we  are  at  liberty  to  reject  the  construction 
which  leads  to  the  absurdity ;  but  then  it  must  be  a  construction,  not 
a  substitution  of  something  else,  either  by  omitting  what  is  there,  or 
introducing  something  that  is  not  there.     Nor  can  we  reject  a  will, 
however  unjust  we  may  think  it     The  absurdity  must  be  something 
opposed  to  right  reason,  and  not  merely  to  our  notions  of  policy  and 
justice ;  but  I  do  not  think  we  are  at  liberty  to  use  the  same  freedom 
with  the  statutes  of  the  realm.     The  language  of  a  will  must  speak 
for  itself,  assisted  by  all  external  circumstances ;  the  testator  cannot 
explain  it,  and  in  the  case  of  a  written  contract,  for  wise  and  sound 
reasons,  the  law  does  not  allow  it  to  be  explained  by  parol  evidence^ 
but  as  to  the  legislature,  it  continues  with  ability  and  wisdom  to  cor- 
rect its  own  errors,  if  errors  they  be,  and  give  effect  to  its  own  inten- 
tions, to  enforce  its  own  views ;  and,  I  think,  where  the  meaning  of  a 
statute  is  plain  and  clear,  we  have  nothing  to  do  with  its  policy  or  im- 
policy,  its  justice  or  injustice,  its  being  framed  according  to  our  views 
of  right,  or  the  contrary.     If  the  meaning  of  the  language  used  by 
the  legislature  be  plain  and  clear,  we  have  nothing  to  do  but  to  obey 
it ;  and  I  think  to  take  a  different  course  is  to  abandon  the  office  of 
judge,  and  to  assume  the  province  of  legislation.    But  is  it  at  all 
doubtful  what  the  legislature  intended  to  enact  when  these  statutes 
passed  ?  I  quite  agree  with  my  Brother  Martin  that  the  statute  of 
the  6  Geo.  3,  c.  53,  must  be  considered  in  coonection  with  the  sta- 
tute 1  Geo.  1,  stat.  2,  c.  13,  but  I  go  further ;  I  think  it  ought  to 
be  considered  in  connection  with  all  the  statutes  in  pari  materia^ 
and  making  that  coniparison,  let  us  see  whether  any  doubt  can  exist 
as  to  what  was  the  real  intention  of  the  legislature  in  making  the  en- 
actment under  consideration,  and  whether  it  was  not  intended  to  require 
the  oath  to  be  taken  in  the  very  form  of  words  set  down,  whatever 
might  be  the  consequence  of  those  words  forming  part  of  the  oath. 
The  earliest  statute  to  which  I  think  attention  should  be  drawn  is,  1 
Eliz.  c.  1,  intituled  "  An  act  to  restore  the  ancient  Jurisdiction  of  the 
Crown  in  matters  Ecclesiastical."     By  section  19  of  that  act  all  pub- 
lic officers  and  public  servants  are  to  take  an  oath,  "  according  to  the 
tenor  and  efiect  following,"  as  is  there  stated ;  and  by  the  5  Eliz, 
c.  1,  s.  5,  all  such  persons  as  are  mentioned  and  set  forth  in  that  sec- 
tion are  required  to  take  and  pronounce  a  corporal  oath  upon  the 
Evangelists  "  according  to  the  tenor,  effect,  and  form "  of  the  same 
oath  verbatim;  and  by  section  16,  it  is  enacted  that  "  every  knight, 
citizen,  and  burgess  of  the  parliament  shall  take  the  said  oath."  By  the 
statute  3  Jac.  1,  c.  4,  s.  15,  the  legislature  requires  an  oath,  the  tenor 
of  which  oath  hereafter  foUoweth;  that  oath  combines  the  oath  of 
supremacy  and  allegiance,  concluding  with  these  words,  "  all  these 
things  I  do  plainly  and  sincerely  acknowledge  and  swear  according 
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to  the  express  words  by  me  spoken,  without  equivocation,  or  mental 
evasion,  or  secret  reservation  whatsoever,  upon  the  true  faith  of  a 
Christian."  Here,  I  believe,  for  the  first  time  (as  far  as  I  am  aware) 
is  to  be  found  the  expression  "  upon  the  true  faith  of  a  Christian," 
and  to  which  oath  so  taken  the  person  so  taking  it  shall  subscribe  his  or 
her  name  or  mark.  Apparently,  the  effect  of  this  statute  was  to  exclude 
Jews  from  any  benefit  that  might  arise  from  taking  the  oath,  for  they 
certainly  could  not  take  the  oath  according  to  the  tenor  (which  is  the 
same  as  verbatim)  nor  subscribe  it  as  so  taken.  And  I  think  no  one  can 
doubt  that  if  it  had  been  pointed  out  to  the  legislature  of  that  time 
that  the  effect  was  to  exclude  all  but  Christians  from  taking  the  oath 
they  would  have  replied  that  such  was  their  intention.  By  the  7 
Jac.  1,  c.  6,  various  persons  are  required  to  take  the  oath,  among 
others,  knights,  citizens,  and  burgesses,  who  are  members  of  parlia- 
ment. Now,  I  apprehend  that  the  effect  of  these  statutes  was  to  ex- 
clude from  all  the  offices  mentioned  in  the  first  statute  and  from  aU 
the  occupations  mentioned  in  the  second  statute  every  person  who 
could  not  take  the  oath  verbatim ;  and  as,  by  the  16th  section  of  the 
second  act,  all  members  of  parliament  were  to  take  the  oath  at  this 
period,  no  Jew  could  have  been  a  member  of  the  legislature.  These 
statutes  remained  in  force  until  1  W.  &  M.  sess.  1,  c.  8,  s.  2,  which 
repealed  them,  and  substituted  other  oaths  in  their  place.  The  12th 
section  enacts  the  oaths  in  these  express  words.  There  is  then  the 
oath  of  allegiance,  and  the  oath  of  supremacy,  and  the  oath  against 
the  doctrines,  that  princes  excommunicated  may  be  deposed  or  mur- 
dered by  their  subjects,  and  a  renunciation  of  any  such  things ;  but 
there  is,  undoubtedly,  by  the  1  W.  &  M.  no  oath  calling  upon  any- 
body to  swear  "  upon  the  true  faith  of  a  Christian ; "  and  from  the  1 
Will.  3,  to  the  13  Will.  3,  no  oath  appears  to  have  been  required  that 
would  exclude  Jews  unless  it  was  necessary  that  the  oaths  should  be 
taken  upon  the  New  Testament.  But  the  13  Will.  3,  c.  6,  imposed 
an  oath  on  all  persons  holding  any  office,  &;c.,  and  the  oath  concludes 
"  upon  the  true  faith  of  a  Christian."  All  persons  are  required  to 
take  the  oath  hereinafter  mentioned,  and  to  which  oath  so  taken  the 
person  shall  subscribe  his  name.  Members  of  parliament  are  required 
to  take  it  by  the  10th  section,  and  the  penalty  is  imposed  by  the  11th 
section,  and  that  is  the  first  introduction  of  the  clause  which  is  now 
made  the  subject  of  the  present  action,  being  repeated  in  the  1  Geo. 
1.  By  1  Anne,  stat.  1,  c.  22,  the  oath  is  to  be  administered  in  such 
manner  and  form  as  is  hereinafter  set  down  and  prescribed.  The 
2d  section  of  the  act  is  this,  "  that  all  and  every  person  and  persons 
who  are  enjoined  or  required  to  administer,  take,  or  subscribe  the  oath 
in  the  said  recited  act  mentioned,  shall  administer,  take,  and  subscribe 
the  same  according  to  the  form  herein  set  down  and  prescribed,  any 
thing  in  the  said  act  to  the  contrary  notwithstanding.  The  Act  of 
Union  of  the  6  Anne,  c.  8,  art  22,  adapted  the  oath  to  the  new  state 
of  things  under  the  union  of  the  two  kingdoms.  The  6  Anne,  c.  7, 
for  securing  the  succession,  enacted  the  oath  to  be  taken  after  the  de- 
mise of  Queen  Anne  without  issue,  and  it  was  to  be  taken  "  on  the 

true  faith  of  a  Christian."     The  mode  of  taking  remained  the  same : 
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the  6  Anne,  c.  14,  introduces  regulations  respecting  Scotland,  and 
here  it  is  enacted  that  suspected  persons  may  be  summoned  any- 
where. As  far  as  I  am  aware,  this  is  the  first  act  in  which  that  sort 
of  clause  is  introduced.  The  8  Anne,  c.  15,  makes  provision  as  to 
taking  the  oaths  there  mentioned,  and  they  are  to  be  taken  in  the 
words  following.  Having  taken  this  review  of  the  acts  which  are  in 
pari  materid  prior  to  the  1  Geo.  1,  I  would  ask  whether  it  can  rea- 
sonably be  doubted  that  the  legislature  in  using  the  expression  "  ver- 
batim "  in  one  act, "  according  to  the  tenor  "  in  another,  in  these  "  express 
words  "  in  a  third  act,  and  "  according  to  the  form  herein  set  down 
and  prescribed  "  in  the  act  of  Anne,  and  in  the  very  statute  in  ques- 
tian  now  before  us,  whether  the  legislature  meant  what  the  words  im- 
port? All  these  expressions  really  mean  the  same  thing,  namely, 
that  the  very  words  set  down  were  to  be  used  ;  and  are  we  at  liberty 
to  omit  or  add  any  thing  on  account  of  our  notion  of  what  is  just  or 
unjust,  and  are  we  to  alter  the  oath  so  as  to  accommodate  it  to  the 
conscience  of  a  Jew,  when  it  is  notorious  that  it  was  the  avowed  ob- 
ject of  the  legislature  to  exclude  every  Christian  unless  they  were  of 
one  particular  denomination  ?  And  if  this  relaxed  construction  can- 
not be  put  on  the  statutes  of  Elizabeth,  of  James  the  First,  of  William 
the  Third,  and  Anne  (as  I  think  it  cannot)  by  what  process  of  rea- 
soning, under  what  authority  can  we  put  a  different  construction 
upon  the  statutes  of  Geo.  1,  and  Geo.  3?  But  let  us  see  what  is  the 
view  taken  by  the  legislature  itself  upon  this  very  subject.  By  the 
9  Geo.  1,  c.  24,  (an  act  which  happily  has  expired)  persons  not  taking 
the  oath  were  obliged  to  register  their  names  and  real  estates.  The 
title  of  the  act  is  important  It  has  been  suggested  that  these  provi- 
sions of  the  law  were  directed  against  Papists  only.  That  is  not 
so,  the  title  is,  "  An  act  to  oblige  all  persons  being  Papists  in  that 
part  of  Great  Britain  called  Scotland,  and  all  persons  in  Great  Bri- 
tain," (which  must  mean  whether  Papists  or  not)  "  refusing  or  neglect- 
ing to  take  the  oaths  appointed  for  the  security  of  his  majesty's 
person  and  government,  by  several  acts  herein  mentioned,  to  register 
their  names  and  real  estates."  It  is  manifest,  from  this  statute,  the  title 
of  it,  and  the  enactments  of  it,  that  in  Scotland  these  provisions  were 
levelled  distinctly  against  Papists  only,  so  that  in  Scotland  the  Jews 
were  not  within  the  purview  of  this  act,  but  in  England  it  was  levelled 
against  all,  whether  the  Papists  oj  not.  The  attention  of  the  legislature 
was  drawn  to  the  hardship  of  the  case  of  the  Jews  occasioned  by  this 
last  act,  and  redress  was  given  by  an  act  which  passed  the  following 
year,  namely,  the  10  Geo.  1,  c.  4 ;  but  the  redress  is  limited  to  the 
grievance ;  and  it  was  enacted  that  Jews  might,  for  the  purpose  of 
the  act  alluded  to,  take  the  abjuration  oath,  omitting  the  words,  "  on 
the  true  faith  of  a  Christian."  So  taking  the  oath,  Jews  were  not  to 
be  required  to  register  their  names  and  real  estates;  but  there  is 
nothing  in  that  act  that  makes  the  17th  section  applicable  to  the  1 
Geo.  1,  and  if  that  statute  was  now  in  force,  it  would  not  entitle  Jews 
to  take  the  oath  omitting  the  words  "  on  the  true  faith  of  a  Christian," 
for  the  purpose  of  sitting  in  parliament  The  effect  of  that  statute  is 
entirely  confined  to  the  9  Geo.  1,  c*  24,  and  to  the  10  Geo.  1,  c.  4, 
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which  enlarges  the  time  for  taking  the  oath  again,  and  the  same  ob- 
servation applies  to  the  13  Geo.  2,  c.  7,  (a  statute  I  shall  presently 
refer  to,)  but  every  other  effect  of  not  taking  the  oath  of  abjuration 
is  left  untouched.     Now  according  to  the  view  of  my  Brother  Martin 
at  that  very  time  (for  the  construction  of  the  act  cannot  now  be  dif- 
ferent from  what  it  was  then)  not  only  was  it  unnecessary  to  pass 
any  act  to  relieve  the  Jews  in  respect  of  the  registration  of  their  names, 
but  for  any  purpose  whatever;  it  was  competent  not  only  for  a  Jew 
but  a  Turk,  a  Hindoo,  a  Pagan,  or  any  other  (if  by  accident  he  were 
born  within  the  realm  and  was  capable  of  taking  any  oath  binding 
on  his  conscience,)  to  take  the  abjuration  oath,  omitting  the  words 
"  on  the  true  faith  of  a  Christian,"  and  to  be  elected  and  take  his  seat 
as  a  member  of  parliament,  and  to  fill  any  of  the  offices  already  al- 
luded to,  unless  he  were  kept  out  by  some  other  test ;  and  as  the  es- 
sence of  the  matter  is  said  to  be  taking  the  substance  of  the  oath  in 
a  manner  binding  on  the  conscience,  I  think  it  is  not  possible  to  stop 
short  of  thb,  that  if  a  jury  found  that  a  Roman  Catholic  was  bound 
by  the  oath  without  the  words  "  on  the  true  faith  of  a  Christian," 
even  he  might  so  take  it     I  cannot  for  this  purpose  discover  any  dif- 
ference between  a  Roman  Catholic  and  a  Jew.     So  in  the  13  Geo.  2, 
c.  7,  an  act  for  naturalizing  such  foreigners  as  shall  be  settled  in  any 
of  his  majesty's  colonies,  there  is  in  section  3,  a  provision  with  refer- 
ence to  Jews,  showing  that  when  the  legislature  had  its  attention 
called  to  the  subject,  a  provision  was  proposed  to  be  made  to  relieve 
Jews  from  the  necessity  of  taking  the  oath  with  these  words.    The 
exemption  and  privilege  of  omitting  them  is  confined  to  the  particular 
matter  of  grievance  that  was  intended  to  be  remedied,  "  and  whereas 
the  following  words  are  contained  in  the  latter  part  of  the  oath  of  ab- 
juration, viz.,  *  on  the  true  faith  of  a  Christian,'  and  whereas  the  peo- 
ple professing  the  Jewish  religion  may  thereby  be  prevented  from  re- 
ceiving the  benefit  of  the  act,  be  it  enacted,  that  whenever  any  person 
professing  the  Jewish  religion  shall  present  himself  to  take  the  said  oath 
in  pursuance  of  this  act,  omitting  the  words,  it  shall  be  deemed  a 
sufficient  taking  of  the  oath  in  order  to  entitle  such  person  to  the  bene- 
fit of  being  naturalized  by  virtue  of  this  act,"  but  every  other  con- 
sequence of  the  oath  being  by  law  required  with  the  insertion  of  these 
words  left  just  as  this  relieving  statute  found  it.     With  these  statutes 
before  rae,  and  with  the  legislative  commentary  upon  them  which  the 
last  two  statutes  furnish,  I  think  we  are  not,  as  judges,  (living  though 
we  do  in  a  more  enlightened  and  liberal  age)  to  be  liberal  above 
what  is  written,  or  by  any  method  of  construction,  when  the  sta- 
tutes  distinctly,  expressly,  and  imperatively  require  one  form,  to 
substitute  another,  as  equivalent  for  the  object  or  purpose,  as  we 
may  think,  of   the  legislature,  when  every  one  acquainted  with 
our  history  and  the  course  of  our  legislation  must  in  candor  ac- 
knowledge, that  in  any  part  of  the  reign  of  George  the   First  or 
George  the  Second,  or  in  the  early  part  of  the  reign  of  George  the 
Third,  it  was  the  furthest  from  the  intention  of  the  legislatuie  to 
admit  into  the  House  of  Commons  persons  of  the  Jewish  religion. 
The  language  used  appears  to  rae  so  clear,  so  distinct,  so  express  and 
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stringent,  as  to  exclude  a  relaxed,  although  it  may  be  called  a  liberal, 
construction  by  judges,  quite  as  much  as  it  was  intended  to  guard 
against  a  mental  reservation  by  those  who  think  the  effect  of  an  oath 
can  honestly  be  so  evaded.  On  these  grounds  I  agree  with  my  Bro- 
thers Parke  and  Alderson,  that  our  judgment  ought  to  be  for 
the  plaintiff,  and  the  judgment  of  the  court  is  therefore  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 


Barbat  v.  Allan  &  another.^ 

April  15,  1852. 

Witness  — 14  4- 15  Vict  c.  99  —  Inadmissibility  of  Wife. 

The  14  &  15  Vict  c.  99,  has  not  rendered  a  wife  a  competent  witness  for  or  against  her  hns- 
band  in  civil  proceedings. 

Whether  by  consent  she  might  be  examined  as  a  witness,  qwxre.  Bnt,  assnmipg  that  sach 
consent  would  render  her  admissible,  where  the  objection  had  been  taken,  it  was  held  to 
be  discretionary  with  the  judge  whether  he  would  allow  the  objection  to  be  witiiidrawn. 

Assumpsit  for  work  and  labor,  money  paid,  and  on  an  account 
stated. 

Pleas,  the  general  issue,  and  that  the  defendant  was  induced  to 
make  the  promise  by  fraud. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after 
Michaelmas  term,  1851,  the  plaintiff^s  case  was  proved  by  the  evidence 
of  a  witness  who  had  acted  as  his  agent  in  making  the  contract  It 
was  then  proposed  by  the  counsel  for  the  defendamts  to  call  the  wife 
of  the  defendant  AUen  to  establish  the  fraud  by  subsequent  admis- 
sions of  this  witness.  The  counsel  for  the  plaintiff  objected  that  the 
14  &  15  Vict  c.  99,  had  not  rendered  her  a  competent  witness,  and 
Pollock,  C.  B.  intimated  his  assent  to  the  validity  of  the  objection. 
No  decision,  however,  having  at  that  time  been  given  by  either  of  the 
courts,  the  plaintiff's  counsel,  desirous  to  avoid  further  litigation, 
offered  to  waive  the  objection.  This  his  lordship,  however,  refused 
to  allow,  and  the  wife  was  rejected  as  a  witness. 

A  rule  nisi  for  a  new  trial  was  subsequently  obtained  on  the 
grounds,  first,  that  the  wife  was  a  competent  witness ;  and,  secondly, 
that  even  if  not,  she  was  admissible  when  the  objection  had  been 
waived.     Against  this  rule  •— 

Hertslet  now  showed  cause.  The  authorities  show  that  prior  to 
the  recent  statute  the  husband  and  wife  were  not  competent  for  or 
against  each  other,  and  that  this  incompetency  rested  upon  other 
grounds  than  a  mere  pecuniary  interest    In  Hall  v.  HiU^  2  Str.  1094, 

1  21  Law  J.  Rep.  (n.  b.)  Exch.  166 ;  16  Jur.  839. 
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the  action  was  brought  for  wages  earned  by  the  wife  of  the  plaintiff, 
and  her  admission  of  having  received  20/.  in  payment  was  not  allowed 
to  be  given  in  evidence  against  the  husband. 

iPLATT,  B.  That  was  an  admission  by  an  unauthorized  agent.] 
jord  Kenyon  said  in  Davis  v.  Dinwoody^  4  Term  Rep.  678, 
"  Husbands  and  wives  are  not  admitted  as  witnesses  either  for  or 
against  each  other ;  from  their  being  so  nearly  connected,  they  are 
supposed  to  have  such  a  bias  upon  their  minds  that  they  are  not 
to  be  permitted  to  give  evidence  either  for  or  against  each  other." 
In  Butler's  Nisi  Prius^  p.  286,  a,  it  is  said,  "  Husband  and  wife  cannot 
be  admitted  to  be  witness  for  each  other,  because  their  interests  are 
absolutely  the  same ;  not  against  each  other,  because  contrary  to 
the  legal  policy  of  marriage."  The  14  &  15  Vict.  c.  99,  has  made  no 
alteration  in  this  respect,  according  to  what  is  understood  to  be  the 
opinion  of  the  judges.  Lord  Truro,  giving  judgment  in  Percival  v. 
Caney,  18  Law  Times,  249,  said,  "  The  long-established  rule  of  law 
is,  that  a  wife  cannot  be  examined  for  or  against  her  husband ;  and 
no  alteration  has  yet  been  made  in  that  established  rule  of  law.  It  is 
a  rule  founded  on  a  principle  which  is  more  valuable  even  than  the 
administration  of  justice  —  the  necessity  of  preserving  the  confidence 
and  happiness  of  domestic  life." 

[Pollock,  C.  B.  We  are  agreed  in  this  court  that  the  wife  is  not 
admissible.] 

Then,  the  other  question  is,  whether  such  an  objection  can  be 
waived,  and  whether,  notwithstanding  the  consent  of  both  parties, 
the  Lord  Chief  Baron  was  not  right  in  rejecting  the  wife's  evidence. 
A  judge  is  bound  to  try  according  to  the  established  rules  of  law. 
He  could  not,  for  instance,  by  the  consent  of  the  parties  admit  the 
evidence  of  a  person  who  was  ignorant  of,  or  did  not  recognize,  the 
binding  nature  of  an  oath. 

[Parke,  B.  There  was  a  case  recentiy  in  Ireland  in  which  Lord 
Clarendon  was  examined  without  being  sworn ;  but  the  objection  not 
having  been  insisted  on  at  the  time,  the  court  refused  to  disturb 
the  verdict] 

In  Taylor  on  Evidence,  vol.  2,  p.  906,  it  is  said,  "  Whether  the  rule 
may  be  relaxed  so  as  to  admit  the  wife  to  testify  against  the  husband 
by  his  consent  the  authorities  are  not  agreed.  Lord  Hardwicke  was 
of  opinion  that  she  was  not  admissible  even  with  the  husband's  con- 
sent." For  this  Barker  v.  Dixie,  Ca.  T.  Hard.  264,  is  cited,  where,  in 
an  action  for  a  malicious  prosecution,  the  defendant  being  willing 
that  the  plaintiff's  wife  should  be  examined.  Lord  Hardwicke  said, 
"  The  reason  why  the  law  will  not  suffer  a  wife  to  be  a  witness  for 
or  against  her  husband  is,  to  preserve  the  peace  of  families ;  and 
therefore  I  shall  never  encourage  such  a  consent ;  "  and  she  was  not 
examined.  The  same  rule  has  been  adopted  in  America,  and  the 
wife  uniformly  rejected. 

[Parke,  B.  In  Pedley  v.  Wellesley,  3  Car.  &  P.  558,  Best,  C.  J., 
offered  to  receive  the  evidence  of  the  wife  against  her  husband  if  he 
would  consent,  and  said,  "  Lord  Mansfield  once  permitted  a  plaintiff 
to  be  examined  with  his  own  consent.     Some  of  the  judges  doubted 
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the  propriety  of  that  permission,  but  I  think  it  was  right."     Lord 
Mansfield  seems  to  be  a  mistake  for  Chief  Justice  Mansfield. 

Martin,  B.  Yes ;  the  case  refened  to  is  Norden  v.  Williamson^  1 
Taunt  378.] 

H.  Giffardy  in  support  of  the  rule.  At  common  law,  the  ground 
of  the  exclusion  of  the  parties  to  a  suit  was  solely  on  the  ground  of 
interest  in  the  event  —  Warrall  v.  Jones^  7  Bing.  398,  399,  per  Tindal 
C.  J. ;  s.  c.  9  Law  J.  Rep.  C.  P.  70 ;  Pipe  v.  Steele,  2  Q.  B.  Rep.  736 ; 
2  Taylor  on  Evidence,  872.  For  this  reason,  a  defendant  against 
whom  a  nolle  prosequi  has  been  entered  is  admissible — AffkUo  v. 
Foiirdrinier,  6  Bing.  306 ;  s.  c.  8  Law  J.  Rep.  C.  P.  33.  The  evi- 
dence of  married  persons  for  or  against  each  other  was  consequently 
inadmissible,  as  their  interests  were  supposed  to  be  identicaL  They 
were  duce  aninue  in  und  came  —  Co  Litt  6,  b.  Had  there  been  any 
other  reason  such  as  the  supposed  sacredness  of  domestic  life,  they 
would  not  be  admissible  against  each  other  where  the  proceedings 
were  against  third  parties.  But  in  Annesley  v.  The  Earl  of  Anglesea^ 
17  St.  Tri.  1276,  a  wife  was  examined  as  to  whether  her  husband  was 
to  be  believed  upon  his  oath.  In  O  Conner  v.  MajoribankSy  4  Man. 
&  G.  435 ;  8.  c.  12  Law  J.  Rep.  (n.  s.)  C.  P.  161,  wnere  the  personal 
representatives  of  a  deceased  husband  brought  trover  against  the  de- 
fendant for  goods  of  the  deceased  in  his  possession,  he  was  not  allowed 
to  call  the  widow  to  prove  that  she  had  pledged  the  goods  with  him 
by  the  direction  of  her  husband.  But  when  counsel  argued  that  the 
admission  of  such  evidence  would  violate  the  sacredness  of  conjugal 
communications,  Maule,  J.,  said,  ^'  The  rule  can  hardly  stand  upon 
that  ground.  If  the  question  had  arisen  between  third  parties,  the 
widow  might  clearly  have  been  called  to  prove  she  had  pledged  the 
plate  with  her  husband's  consent  or  by  his  authority.  That  puts  an 
end  to  the  sacredness  of  conjugal  communications  as  the  foundation 
of  the  rule  contended  for." 

[Pollock,  C.  B.  I  am  not  prepared  to  express  an  assent  to  those 
observations.  The  rule  is,  that  so  far  as  the  law  can  respect  those 
communications  it  does  so,  but  it  cannot  do  so  in  all  instances,  as 
where  the  husband  and  wife  are  not  parties  to  the  proceedings  at  ali.J 

The  statute,  construed  according  to  the  ordinary  rules,  shows  the 
wife  to  be  admissible.  Lord  Denman's  act  having  abolished  objec- 
tions as  to  interest,  except  in  the  case  of  parties,  the  1st  section  of 
the  14  &  15  Vict  c.  99,  repeals  that  exception,  and  after  the  general 
enactment  that  parties  may  be  witnesses,  [see  these  sections  in  the 
judgment  of  Parke,  B.]  the  3d  section  contains  a  proviso  that  "  noth- 
ing in  this  act  shall  render  in  any  criminal  proceeding  any  husband 
competent  or  compellable  to  give  evidence  for  or  against  his  wife,  or 
any  wife  competent  or  compellable  to  give  evidence  for  or  against 
her  husband."  The  maxim,  expressio  unius  est  exclusio  aUeriuSj  ap- 
plies, and  also  the  rule  that  a  statute  is  to  be  construed  so  as  if  pos- 
sible to  give  effect  to  every  provision  in  it  Unless  the  wife  be  ad- 
missible, this  proviso  is  useless.  Even  if  the  wife  be  not  admissible,  the 
objection  may  be  waived.     An  attorney,  for  instance,  may,  with  his 
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client's  consent,  disclose  matters  intrusted  to  him  professionally.  In 
this  case  the  knowledge  of  the  fact  to  be  proved  was  not  acquired 
from  the  husband,  but  independently  of  him. 

Parke,  B.  I  am  of  opinion  that  this  rule  must  be  discharged.  If 
the  court  were  called  on  to  form  an  opinion  whether,  when  a  party 
expressly  makes  an  objection  to  the  competency  of  a  wife  as  a  wit- 
ness against  her  husband,  and  then  offers  to  waive  the  objection,  the 
court  should  interpose  and  ^  say,  "  As  ministers  of  justice,  we  cannot 
allow  this,"  I  should  pause  before  concurring  with  my  Lord  Chief 
Baron  in  the  course  he  took  on  this  occasion.  I  do  not  say  that  he 
was  wrong ;  for  it.  is  clearly  in  the  discretion  of  the  judge  at  a  trial  to 
allow  or  disallow  an  offer  to  withdraw  an  objection.  With  respect 
to  the  main  question  in  this  case,  I  clearly  think  the  wife  is  not  a 
competent  witness  in  a  civil  suit  to  which  her  husband  is  a  party. 
She  was  incompetent  in  such  cases  by  the  common  law,  and  I  do  not 
stop  to  inquire  whether  that  was  simply  on  the  ground  of  interest,  or 
of  the  relationship  between  the  parties,  though  the  latter  is  the  reason 
usually  assigned  in  the  books ;  and  it  is  clear  that  by  the  recent  Law 
of  Evidence  Act,  14  &  15  Vict  c.  99,  it  was  never  meant  that  the 
wife  should  be  a  competent  witness  for  or  against  her  husband.  The 
question  then  is,  whether  it  really  does  make  her  competent.  The 
act  called  Lord  Penman's  Act,  the  6  &  7  Vict.  c.  85,  "  for  improving 
the  law  of  evidence,"  enacts  that  "  no  person  offered  as  a  witness 
shall  hereafter  be  excluded  by  reason  of  incapacity  from  crime  or  in- 
terest from  giving  evidence,  either  in  person  or  by  deposition,  accord- 
ing to  the  practice  of  the  court,  on  the  trial  of  any  issue  joined,  or  of 
any  matter  or  question,  or  on  any  inquiry  arising  in  any  suit,  action, 
or  proceeding,  civil  or  criminal,  in  any  court,  or  before  any  judge, 
jury,  sheriff,  coroner,  magistrate,  officer,  or  person  having,  by  law  or 
by  consent  of  parties,  authority  to  hear,  receive,  and  examine  evi- 
dence ;  but  every  person  so  offered  may  and  shall  be  admitted  to 
give  evidence  on  oath,  or  solemn  affirmation  in  those  cases  wherein 
affirmation  is  by  law  receivable,  notwithstanding  that  such  person 
may  or  shall  have  an  interest  in  the  matter  in  question  or  in  the 
event  of  the  trial  of  any  issue,  matter,  question,  or  inquiry,  or  of  the 
suit,  action,  or  proceeding  in  which  he  is  offered  as  a  witness,  and 
notwithstanding  that  such  person  offered  as  a  witness  may  have  been 
previously  convicted  of  any  crime  or  offence."  All  objections  on  the 
ground  of  interest  being  thus  taken  away,  the  act  goes  on,  "  Provided 
that  this  act  shall  not  render  competent  any  party  to  any  suit,  action, 
or  proceeding  individually  named  in  the  record,  or  any  lessor  of  the 
plaintiff,  or  tenant  of  premises  sought  to  be  recovered  in  ejectment,  or 
the  landlord  or  other  person  in  whose  right  any  defendant  in  replevin 
may  make  cognizance,  or  any  person  in  whose  immediate  and  indivi- 
dual behalf  any  action  may  be  brought  or  defended,  either  wholly  or  in 
part,  or  the  husband  or  wife  of  such  persons  respectively,"  &c.  By 
this  statute,  therefore,  all  objections  on  the  ground  of  interest  were 
removed,  except  in  the  cases  of  the  persons  enumerated  in  the  proviso, 
who  still  remained  incompetent     Then,  the  recent  statute  renders 
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competent  a  portion  of  those  so  excepted,  but  not  all.  The  1st  sec- 
tion repeals  so  much  of  the  proviso  in  the  former  act  as  enacts,  that 
nothing  in  that  act  shall  "  render  competent  any  party  to  any  suit, 
action,  or  proceeding  individually  named  in  the  record,  or  any  lessor 
of  the  plaintiff,  or  tenant  of  premises  sought  to  be  recovered  in  eject- 
ment, or  the  landlord  or  other  person  in  whose  right  any  defendant 
in  replevin  may  make  cognizance,  or  any  person  in  whose  immediate 
and  individual  behalf  any  action  may  be  brought  or  defended,  either 
wholly  or  in  part"  The  2d  section  enacts,  "That  the  parties  in 
whose  behalf  any  such  suit,  action,  or  other  proceeding  may  be 
brought  or  defended,  shall,  except  as  hereinsrfter  excepted,  be  com- 
petent and  compellable  to  give  evidence,  either  vivd  voce  or  by  depo- 
sition according  to  the  practice  of  the  court,  on  behalf  of  either  or 
any  of  the  parties  to  the  said  suit,  action,  or  other  proceeding."  But 
it  leaves  out  of  that  category  the  cases  of  the  husbands  and  wives  of 
the  parties,  who,  therefore,  remain  incompetent,  as  they  were  under 
the  6  &  7  Vict  c.  85. «  The  only  colorable  argument  in  favor  of  the 
defendant  is  that  founded  on  the  language  of  the  subsequent  section, 
in  which  it  is  provided,  perhaps  unnecessarily,  that  nothing  in  the  act 
contained  shall  render  the  husband  or  wife  "  competent  or  compel- 
lable to  give  evidence  for  or  against  each  other"  in  criminal  proceed- 
ings. It  is  said,  that  from  these  negative  words  we  may  imply  the 
affirmative  proposition  that  they  are  to  be  competent  in  other  cases. 
I  think  we  ought  to  make  no  such  implication.  The  3d  section  is 
not  so  fully  worded  as  it  might  have  been,  and  perhaps  only  men- 
tioned criminal  proceedings  as  those  in  which  husband  and  wife 
were  most  likely  to  be  offered  as  evidence  against  each  other,  leaving 
the  law  in  all  other  cased  as  it  stood  under  the  former  section.  I  have 
not  had  to  consider  this  question  to-day  for  the  first  time.  Immedi- 
ately after  the  act  passed  into  law  I  gave  it  much  consideration,  and 
was  satisfied  that  it  had  not  the  effect  of  rendering  the  husband  and 
wife  competent  in  these  cases.  I  think,  therefore,  that  my  Lord 
Chief  Baron  was  right  in  the  course  he  took  on  this  occasion. 

Platt,  B.,  concurred. 

Martin,  B.  I  am  entirely  of  the  same  opinion.  Clauses  of  this 
kind  frequently  occur.  During  the  passage  of  a  bill  through  parlia- 
ment, a  suggestion  is  made  of  some  possible  evil  to  result  from  the  pro- 
posed enactment ;  on  which  ground  the  member  having  charge  of  the 
bill  says,  "  I  will  put  in  a  clause  to  meet  the  difficulty.  The  presence  of 
a  clause  thus  introduced  ought  not  to  be  made  the  foundation  of  an 
argument  in  construing  the  statute.  In  the  present  case,  it  was  ob- 
jected that  the  wife  was  not  admissible  as  a  witness  against  her  hus- 
band, and  I  think  that  the  Lord  Chief  Baron  was  right  in  holding  her 
incompetent  On  that,  the  counsel  for  the  plaintiff  recollecting  what 
had  been  done  in  some  other  cases,  offered  to  withdraw  his  objection, 
but  his  lordship  said  in  substance,  "  You  need  not  do  so,  for  I  am 
convinced  1  am  right"  If  the  question  had  been  as  to  the  general 
right  of  counsel  to  waive  an  objection  to  illegal  evidence,  I  agree 
with  my  Brother  Parke,  it  would  be  matter  for  consideration. 
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Pollock,  C.  B.  I  quite  agree  that  this  rule  ought  to  be  discharged. 
The  effect  of  this  statute,  compared  with  what  is  commonly  called 
Lord  Denman's  Act,  is  to  my  mind  perfectly  clear.  The  3d  section 
of  the  recent  act  is  not,  however,  open  to  the  explanation  suggested 
by  my  Brother  Parke ;  for  Lord  Truro,  in  one  of  his  public  judgments, 
explains  exactly  how  it  came  to  be  so  framed.  While,  however,  I 
allude  to  that,  I  must  at  the  same  time  say,  that  the  history  of  a  clause 
in  a  statute,  attested  by  the  personal  knowledge  of  members  of  the 
legislature,  is  certainly  no  ground  of  decision  in  a  court  of  law,  and  I 
think  it  right  to  guard  myself  against  the  supposition  that  we  could 
resort  to  such  means  to  find  out  the  meaning  of  a  statute.  Lord 
Truro,  in  PercivcU  v.  Caneyy  stated,  that  when  the  bill  was  before  the 
House  of  Lords,  he  moved  that  the  clause  which  gave  the  courts  of 
law  the  power  of  examining  the  wife  be  struck  out,  and  it  was  struck 
out  accordingly.  In  the  body  of  the  bill,  however,  and  in  another 
clause,  there  was  a  power  given  for  the  reception  of  the  evidence 
of  the  wife  in  certain  cases,  and  in  the  trial  of  criminal  offences. 
That  clause,  by  an  oversight,  and  in  consequence  of  the  late  hour 
at  which  the  bUl  was  discussed,  had  been  permitted  to  remain,  and 
one  of  the  judges,  seeing  that  the  evidence  was  receivable  in  cer- 
tain specified  cases,  assumed  that  it  was  receivable  in  all,  although 
the  general  clause  had  been  struck  out.  It  must  be  admitted,  that  a 
scintilla  of  argument  for  the  defendant  may  be  founded  on  the  con- 
struction of  the  language  of  this  3d  section,  thus  inserted  ex  majori 
catUeld.  But  the  1st  section  goes  the  other  way,  and  I  think  that 
the  inference  from  that  section  is  stronger  than  the  somewhat  feeble 
inference  deducible  from  the  3d ;  and,  consequently,  that  the  wife  of 
the  defendant  in  this  case  was  inadmissible  as  a  witness,  if  the  objec- 
tion to  the  testimony  was  properly  taken.  With  respect  to  the  other 
matter,  my  impression  continues  the  same  as  at  the  trial.  I  think 
that  a  judge  is  bound  to  administer  the  whole  law  of  England,  the 
laws  of  evidence  included ;  and  although  a  practice  has  crept  in  of 
allowing  objections  to  evidence  to  be  waived,  it  is  always  a  ques- 
tion for  the  presiding  jud^e,  whether  he  will  permit  that,  and  he 
would  always  be  justified  in  calling  on  the  parties  to  adhere  to  the 
law.  Strictly  speaking  all  objections  to  the  competency  of  a  witness 
ought  to  be  taken  on  the  voir  dire^  and  before  he  is  examined  at  all. 
I  have  known  judges  say  to  counsel  objecting  to  a  witness,  "  He  has 
been  sworn  in  chief,  —  it  is  too  late."  In  those  cases,  therefore,  where 
persons  have  been  admitted  by  consent,  who  had  an  avowed  interest 
in  the  suit,  it  was  only  going  back  to  the  old  rule,  and  the  party  did  not 
waive  an  objection  so  much  as  a  regulation  in  his  own  favor,  and  it  has 
been  the  practice  in  modern  times  to  reject  a  witness  whenever  his  inter- 
est has  been  discovered.  This  was  settled  in  Jacobs  v.  Lay  born,  11  Mee. 
&  W.  865 ;  a.  c.  12  Law  J.  Rep.  (n.  s.)  Exch.  427.  I  do  not  think,  there- 
fore, that  the  practice  in  those  cases  is  any  authority  here ;  but  at  all 
events  the  allowing  the  withdrawal  of  this  objection  was  for  the  dis- 
cretion of  the  judge.  If  a  judge  is  bound  to  receive  evidence  because 
the  parties  agree  to  it,  I  do  not  see  why  if  they  were  to  agree  that  a 
witness  should  give  his  evidence  unsworn,  or  that  a  person  might  be 
VOL.  x.  51 
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examined  who  has  no  sense  of  religion,  those  persons  might  not  be 
examined.  Bat  the  consent  of  parties  will  not  entitle  them  to 
have  an  affidavit  read  which  is  not  admissible.  I  shall  always  insist 
on  testimony  coming  in  the  form  in  which  it  is  legally  binding,  and 
shall  not  receive  any  other,  even  with  consent  Some  additional  light 
may  be  thrown  on  this  subject  by  this  ^-  that  when  parties  are  directed 
to  be  examined  by  order  of  a  court  of  equity,  they  are  not  told  that  they 
shall  consent  to  those  witnesses  being  examined,  (which  would  be 
enough  if  the  defendant's  counsel  be  right  in  his  argument;)  but 
there  is  a  positive  order  on  the  court  to  receive  the  evidence.  I,  there- 
fore, think  that  the  judge  is,  at  least  in  his  discretion,  entitled  to  insist 
that  the  law  of  England  shall  be  administered,  and  when  any  depart- 
ure from  it  is  proposed,  to  say  to  the  parties,  '<  You  shall  not  make 
a  law  for  yourselves."  I  agree,  however,  with  the  rest  of  the  court, 
that  where  a  witness  is  found  incompetent,  and  rejected,  it  is  quite 
too  late,  except  at  the  discretion  of  the  judge,  to  permit  him  to  be 
examined  by  consent 

Rule  discharged. 
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PUa  of  Foreign  SuUJ] 


ABATEMENT. 
See  Foreign  Suit. 


Against  Executors,'} 


ACCOUNT. 

See  Executors. 


ACCUMULATION. 
See  Portion. 


ADMINISTRATION  SUIT. 


Parties,"]  Where  an  illegitiinate  person  interested  in  the  subject  of  the  suit  dies  intes- 
tate, it  IS  not  sufficient  that  the  attorney-general  is  made  a  party  to  the  suit  in  respect 
of  his  interest,  but  administration  must  be  taken  out    Letms  v.  LewiSf  156. 


Ratijication  of  his  Acts,] 


AGENT. 
See  Specific  Performance. 


AGENCY. 

Evidence  of]  A  purchaser  alleged,  by  his  answer  to  a  suit  for  specific  performance, 
that  he  acted  as  a  puffer  in  bidding  for  one  lot,  and  also  as  puffer  in  bidding  for  ano- 
ther lot,  which  was  knocked  down  to  him;  and  that  he  therefore  purchased  the  lot, 
and  signed  the  a^ement  for  the  purchase,  as  the  agent  of  the  vendor;  but  the  state- 
ment m  his  depositions  of  the  circumstances  attending  the  signature  was  somewhat 
different  from  that  in  his  answer,  and  he  had  signed  an  order  on  his  attorney  for 
payment  of  the  deposit-money :  — 

Held,  that  there  was  not  sufficient  evidence  of  agencv,  and  the  defendant  was  held  to 
have  purchased  on  his  own  account    Bennett  v.  Smith,  272. 


AGBEEMENT. 
For  a  Lease f  Rights  of  Parties  under,] 

See  Landlord  and  Tenant. 
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APPEAL. 

1.  Observation  as  to  appealing  upon  grounds  not  taken  in  the  court  below.    jS«m^  t. 
Pincomb€j  50. 

2.  Costs."]    Appeal  dismissed  with  costs,  although  the  decree  appealed  from  was  altered 
upon  a  point  as  to  costs,  which  had  not  been  discussed  in  the  court  below,  t^. 


Power  ofy  in  a  WUL^ 


In  Bankruptcy f  Removal  of.'] 


APPOINTMENT. 
See  Will. 

ASSIGNEES. 
See  Bankruptcy. 

ATTORNEY. 
See  Bankruptcy. 

AUCTION. 
See  Sale.    Agency. 

BANKRUPTCY. 

1.  Insoloenc^.]  The  distinction  between  bankruptcy  and  insolvency,  as  being  volun- 
tary and  involuntary  modes  of  alienation,  approved  of.    Rochford  v.  Uackman,  64. 

2.  Certificate.]  Where,  under  the  5  &  6  Vict.,  c.  122,  s.  39,  the  bankruptcy  coDmii»- 
sioner  refused  the  bankrupt  his  certificate,  the  coouniadoner  has  no  juri»iiction  to 
rehear  the  application  for  the  certificate,  except  upon  the  grounds  stated  in  the 
Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict.  c.  106,  s.  100,  namely,  false 
evidence,  improper  suppression  of  evidence,  or  other  fraud.  Higginsony  ex  parte, 
160. 

3.  Removal  of  A8.nanees.]  The  commissioner,  objecting  to  the  solicitors  employed  br 
the  creditors'  assignees,  on  the  around  that  they  were  connected  by  marriage  with 
the  bankrupts,  requested  the  assignees  to  change  such  solicitors,  and  upon  their  refu- 
sal to  do  so,  made  an  order  removing  them  from  their  office  of  assignees:  — 

Held,  upon  appeal  from  the  order  of  the  conunissioner,  that  the  matter  was  one  entirely 
in  the  discretion  of  the  commissioner  {  and  that,  there  being  nothing  to  show  a 
wrongful  exercise  of  such  discretion,  the  court  had  no  power  to  interfere.  Bates  jr 
others,  ex  parte,  310. 

4.  Practice  where  Plaintiff  becomes  hankrvpt.]  Where  sole  plaintiff  becomes  bankrupt, 
the  defendant  may  move  that  the  assignees  may  elect  within  a  certain  time  to  nle 
their  supplemental  bill,  or  in  default  &at  all  further  proceedings  should  be  stayed; 
and  is  not  compelled  to  file  hb  bill  of  revivor  and  proceed  wiui  the  cause,  vktrk 
V.  Tipping,  292. 

BANKRUPT  LAW  CONSOLIDATION  ACT. 

1.  Construction  of  s.  232.]  Permission  to  inspect  the  documents,  instruments,  and 
orders  mentioned  in  the  23  2d  section  of  the  Bankrupt  Law  Consolidation  Act,  I849| 
applied  for  under  that  section  by  a  creditor  who  has  proved  his  debt,  or  his  attorney, 
may  be  refused,  until  the  applicant  discloses  the  use  he  intends  to  make  of  the  evi- 
dence to  be  obtained  by  such  inspection.    Rimell,  ex  parte,  128. 
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2.  And  where  the  object  is  to  dispute  the  adjudication,  the  application  may  be  refused 
altogether,  as  not  being  a  reasonable  request  within  the  meaning  of  the  statute,    lb, 

8.  Whether  the  affidavit  of  the  petitioning  creditor,  the  proofs  of  the  act  of  bankruptcy, 
and  the  other  proofs  filed  in  court  as  the  foundation  of  an  adjudication  in  bankruptcy,, 
are  within  the  language  of  the  23 2d  section  of  the  statute,  qiuxre  f    lb. 

4.  Form  of  order,']  In  proceeding  ex  parte  for  protection  under  the  Trader-Debtor 
Arrangement  sections  of  the  Bankrupt  Law  Consolidation  Act,  1849,  the  trader  is 
bound  to  take  an  order  stricUv  correct  and  strictly  regular ;  therefore. 

Where  a  trader-debtor,  proceeding  ex  parte  under  uiose  sections,  obtained  an  order  for 
protection,  not  in  terms  till  further  order,  as  required  by  the  211  th  section  of  the 
act,  but  an  order  absolutely  and  unconditionally  granting  protection  till  a  certain 
fixed  day,  more  than  two  months  afler  the  date  of  Uie  order,  the  court  refused  to  in- 
terfere against  an  order  of  adjudication  afterwards  obtained  by  a  creditor,  notwith- 
standing the  order  of  protection.    Bowers^  ex  parte,  1. 

BEQUEST. 

1.  For  Repair  of  a  Tonib,']  An  annual  bequest  for  the  repair  of  a  tomb  is  not  bad  as  a 
charity ;  and,  if  it  proceeds  out  of  a  life  interest,  it  is  not  void  as  a  perpetuity. 
Lloyd  Y.  JUoydf  140. 

2.  Of  Rents,']  A  devise  of  rents  to  a  minister  and  church-wardens,  for  the  purpose, 
first,  of  taking  5^  for  themselves,  and  then  for  repairing  a  tomb,  is  void.    lb, 

BILL. 
Of  Revivor  and  Supplement,] 

See  Revivob. 


CASES  OVERRULED,  EXPLAINED,  &c. 

Brandon  v.  Roibinson^  18  Yes.  429,  observed  upon, 64 

jBt22in^9?«y  V.  TTi^b,  8  Atk.  219,  afi&rmed  observed  upon, 241 

Busk,  ex  parte,  14  Jurist,  947, 162 

Evans  v.  Charles,  1  Anst  128,  overruled, 72 

TVebb  V.  The  Direct  London  and  Portsmouth  RaUtoay  Company ^  9  Hare,  129 ; 

B.  C.  5  Eng.  Rep.  151,  confirmed, 57 

Wdls  v.  Foster,  8  M.  &  W.  149,  distinguished, 202 


CERTAINTY. 
See  Specific  Fsrfobmance. 

CHARITY. 
See  Bequest. 

CHARITABLE  BEQUEST. 

For  Education.']  Bequest  upon  trust  to  be  applied  and  appropriated  in  such  manner 
as  the  trustee  or  trustees  for  the  time  being  should,  in  their  absolute  and  uncontrolled 
discretion,  think  proper  and  expedient  for  the  benefit  and  advancement  and  propsr 
gation  of  education  and  learning  in  every  part  of  the  world,  as  &r  as  circumstances 
would  permit :  — 

Held,  to  be  a  valid  charitable  bequest     Whicker  v.  Hume,  21 7. 
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Precedent  or  SubsequenL] 
In  aWUly  when  voidJ] 


When  entire,] 

When  void  for  Duress.'] 


COMPROMISE. 
See  Family  Cobcfbouibs. 

CONDITION. 

See  MoBTOAOs. 
See  Will. 

CONFIDENTIAL  RELATION. 
See  Duress. 

CONFLICT  OF  LAWS. 
See  FoBEiON  Sun. 

CONTRACT. 

See  Sale. 
See  Duress. 


CONTRIBUTORY. 
See  Joint-Stock  Company.    Windxno-up  Acts. 

.    COPYHOLD. 

See  Sale. 

COPYRIGHT. 

1.  Wood  Engramngs.']  Wood  en^Tings  printed  in  a  book  as  illustrations  of  stories 
therein,  and  on  Uie  same  riieet  with  the  letter-press,  are  part  of  the  book,  and  are  pro- 
tected by  the  copyright  in  the  book ;  and  it  is  not  necessary  that  the  name  of  the  pro- 
prietor and  the  oate  of  publication  should  be  printed  on  each  engraving,  under  ihe 
provisions  of  the  8  Grea  2,  c.  18.    Bogue  t.  Houlstony  215. 

2.  A  piracy  of  such  engravings  was  restrained  by  injunction.    lb. 

CORPORATION. 

See  Joint-Stock  Company.    Railways.    Winbing-up  Acts. 

How  map  purchase  an  EasementJ] 

See  Railway. 
Sale  of  Shares  in.} 

See  Winding-up  Acts. 
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COSTS. 

1.  With  respect  to  the  costs  of  suit  on  a  motion  to  dismiss,  the  court  irill  not  inquire 
into  the  merits  of  the  case.    South  Staffordshire  Railway  Company  y.  Hall,  55. 

2.  Q^cerei  as  to  the  costs,  when  the  plaintiff  has  relied  on  a  decision  afterwards  orer- 
ruled.    lb, 

3.  Against  SoUcitorJl  Where  a  motion  is  made  on  behalf  of  a  married  woman,  with- 
out a  next  friend  being  named,  the  court  has  jurisdiction  to  make  the  solicitor  who 
gave  the  instructions  for  the  motion  pay  the  costs  of  it    Pearse  y.  Cole,  69. 

4.  Trustee  Relief  Act."]  The  costs  of  an  application  for  payment  to  the  tenant  for  life, 
of  the  dividends  of  a  fund  paid  into  court  under  the  Trustee  Relief  Act,  ordered  to 
paid  out  of  the  corpus  of  the  fund.    Be  Butler's  Trust,  157. 

5.  If  a  defendant  disclaim  by  answer,  he  has  no  right  to  ask  for  his  costs.  Long  v. 
Storie,  182. 

6.  Semble,  if  a  defendant  execute  a  release  before  appearing,  and  the  plaintiff  still  re- 
quire an  answer  from  him,  the  court  will  give  sucn  a  defendant  his  costs,    lb, 

7.  On  Several  Suits,']  On  a  motion,  some  time  previously,  to  have  a  second  bill  on  be- 
half of  an  infant  taken  off  the  file,  the  court  nad  not  made  an  order  in  the  terms 
of  the  motion,  but  by  an  order  intituled  in  both  suits  had  retained  the  second  bill,  and 
reserved  the  costs  of  it  and  of  that  motion.  The  question  coming  on  now  to  be 
finally  settied  as  to  the  costs  ot^e  second  suit  and  of  that  motion : — 

Held,  that  it  was  not  now  open  to  the  court  to  omit  all  provision  for  the  costs  of  that 
second  suit    Ashley  y.  Alden,  314. 

€f  appointing  Guardians  ad  litem.] 

See  Carwardine  y.  Wishlade,  316.    Appeal.    Trustees. 

COVENANT. 

Against  Incumbrances,  Effect  of  in  Equity^ 

See  Foreclosure.    Landlord  and  Tenant.    Winding-up  Acts. 

DAMAGES. 
For  taking  Land,"] 

See  Lands  Clauses  Consolidation  Act. 

DECREE. 
See  Foreclosure. 

DEED. 

Execution  of.] 

See  Winding-up  Acts. 

DISSOLUTION. 
Cf  Partnership,  what  sufficient  Cause,]' 

See  Partnership. 

DOMESTIC  SERVANT. 
Who  is.] 

See  Will. 
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DURESS. 

1.  Confidential  RelaHons,']  Circumstances  under  which  the  court  will  restnun  a  per- 
son occupying  a  confidential  relation  from  profiting  by  engagements  entered  into 
under  undue  influence.    BiUing  v.  SoxUkee^  87. 

2.  Promissory  Note.]  A  promissory  note  having  been  given,  under  undue  influence,  by 
a  patient  to  his  sui^eon,  for  an  amount  far  beyond  what  was  justly  due,  the  surgeon 
was  restrained  from  recovering  the  whole  amount,  but  the  note  was  retained  as  a  se- 
curity for  what  should  prove  to  be  justly  due«    Ih, 

EASEMENT. 
Grant  to  a  Corporation^ 

See  Railways. 

EDUCATION. 
Charitable  Beque^s  for,"] 

See  Chabitablb  Bequest. 

EJECTMENT. 
See  Landlord  and  Ti^irANT. 

ELECTION. 
See  Will. 

ENGRAVINGS. 

See   COPTBIGHT. 

ESTOPPEL. 
See  Winding-up  Acts. 


EVIDENCE. 
See  Bankrupt  Law  Consolidation  Act. 

EXECUTORY  BEQUEST. 

When  void  for  Remoteness.] 

See  Will. 

EXECUTOR. 

Suit  hy.Jl  SemMe,  a  bill  filed  bv  one  executor  in  his  own  name,  and  that  of  an  in&nt 
cestm  que  trusty  against  anotner  executor,  praying  accounts  against  the  defendant, 
but  not  agiunst  hunself,  nor  ofiering  to  pay  into  court  what  he  held  of  the  testatof^i 
assets,  is  not  a  proper  form  of  suit    Ashley  v.  Alden^  314. 

EXECUTORS. 
Interest  allowed  againstJ] 

See  Interest. 
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FAMILY  COMPROMISE. 

To  render  a  ^mily  compromise  bindin^f  there  mast  be  an  honest  disclosure,  by  each 
party  to  the  other,  of  all  such  material  facts  known  to  them,  relative  to  the  rights 
and  tide  of  either,  as  are  calculated  to  influence  the  judgment  in  the  adoption  ofthe 
compromise ;  and  any  sulvantage  taken,  by  either  of  the  parties,  of  the  known  igno- 
rance of  the  other,  of  such  facts,  will  render  the  same  void  in  equity,  and  liable  to 
be  set  aside.    Smith  v.  Pincomhe^  50. 

FIRE  INSURANCE. 
See  IxsuRANCE. 

FORECLOSURE. 

1.  Covenant  against  Incumbrances^  In  the  year  1810,  a  testator  devised  his  real 
estates  to  E.  R.  in  fee,  subject  to  the  payment  of  his  debts  and  legacies,  and  died  in 
the  same  year.  A  legacy  Of  800/.  was  never  paid  off.  The  property  consisted  of 
four  estates,  T.,  F.,  P.,  and  C.  In  1818,  E.  R.  mortgaged  estates  T.  and  C.  to  W. 
In  1822,  E.  R.,  on  his  marriage,  settled  estates  T.,  P.,  and  C.  on  himself  for  life,  re- 
mainder in  strict  settlement  upon  the  first  and  other  sons,  &c.  of  the  marriage ;  and 
he  covenanted  therein  against  incumbrances.  In  1836,  £.  R.  mortgaged  estate  F. 
to  L.  In  1843,  the  plaintiff  H.  registered  a  judgment  against  E.  R.  In  1844,  E.  R. 
became  insolvent,  and  C.  was  appointed  his  assignee.  H.,  the  judgment  creditor, 
filed  her  bill  against  all  the  above  incumbrancers,  against  C,  and  the  first  tenant  in 
tail  under  the  settlement,  praying  to  be  permitted  to  redeem  prior  incumbrances, 
&c.,  and  that  C.  should  redeem  her  or  be  foreclosed :  — 

Held^  both  by  Lobd  Truro  and  Lord  St.  Leonard's, 

First,  that  the  effect,  in  equity,  of  the  covenant  against  incumbrances  contained  in  the 
settlement  of  1822,  as  TOtween  the  settlor  and  the  children  ofthe  marriage,  was  to 
throw  the  debts  which  were  then  charged  upon  the  four  estates,  upon  mat  estate 
which  was  left  out  of  settlement,  (F.)  or  upon  the  life  interest  in  the  settled  estates. 
Hughes  v.  WiUiamSj  256. 


2.  Interest."]  Secondly,  reversing  the  decree  below,  that  the  legatee  of  800/.  was  only 
entided  to  six  years*  arrears  ofinterest  from  the  filing  ofthe  oill,  the  will  creating  a 
mere  charge  for  payment,  and  not  a  trust.    lb, 

3.  Tenant  in  TaU."]  Held,  by  Lord  Truro,  reversing  the  decree  below,  and  dismiss- 
ing IL's  bill  agiunst  the  tenant  in  tail,  that  it  was  altogether  erroneous,  both  as  to 
pleading  and  on  the  merits,  to  foreclose  the  tenant  in  tail    lb. 

4.  Sale  of  Estates.]  C,  the  assignee  in  insolvency  of  E.  R,  filed  a  bill  against  all  the 
prior  incumbrancers  and  against  the  tenant  in  taU,  praying  a  sale  of  the  estates,  &c., 
or  permission  to  redeem :  — 

Held,  bv  Lord  St.  Leonard's, 

First,  that  the  decree  was  right  in  not  granting  a  sale.    lb. 

6.  Decree.]  Secondly,  that  the  decree  was  not  vicious  by  reason  of  there  being  a  per- 
mission to  the  tenant  in  tail,  as  well  as  the  phuntiff,  to  redeem ;  the  decree  being, 
that  upon  either  of  them  paying  off  the  cbarges,  the  setded  estates  should  be  con- 
veyed upon  the  trusts  of  tne  semement  of  1822.    lb. 

FOREIGN  SUIT. 

1.  Plea  of,  not  good  in  Bar.]  T.  O.,  who  carried  on  the  business  of  a  bookseller  in 
Calcutta,  in  1838  came  to  England,  leaving  the  defendant  to  mana^  the  Calcutta 
business  as  his  agent  T.  O.  commenced  business  in  England  on  his  own  account, 
and  in  1840  he  admitted  the  defendant  into  partnership  with  him  in  the  Calcutta 
business  only.  In  November,  1841,  T,  0.  died  intestate,  and  thereby  the  partner- 
ship between  him  and  the  defendant  was  dissolved.     The  plaintiff  became  the 
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administratrix  of  T.  O.,  and  in  that  character  carried  on  the  English  businesg  for  the 
benefit  of  the  intestate's  estate.  The  defendant  carried  on  the  Calcutta  bnsJnesB, 
with  the  intestate's  estate  still  remaining  in  it  In  December,  1842,  the  plaintiff,  as 
such  administratrix,  entered  into  partnership  with  the  defendant  both  in  &e  busi- 
ness in  Calcutta  and  also  in  England,  to  continue  till  June,  1845.  In  1848  the  plain- 
tiff filed  a  bill  in  Calcutta,  hj  her  agent  there,  who  had  taken  out  administration  to  the 
intestate  there,  pra3dng  that  an  account  might  be  taken  of  the  transactions  of  the 
first  partnership  between  T.  O.  and  the  defendant,  and  also  of  the  subse^iuent  part- 
nership between  the  plaintiff  and  the  defendant,  and  that  such  partnership  might  be 
dissolved ;  and  that  it  might  be  declared  that  the  former  partnership  had  been  dis- 
solved in  1841,  and  that  an  account  might  be  taken  of  what  had  been  collected  and 
paid  by  the  defendant  and  both  firms,  of  the  debts  due  to  the  intestate  before  the 
first  partnership,  and  of  what  was  then  due  to  the  intestate's  estate  from  both  firms; 
and  that  the  defendant  miffbt  be  decreed  to  pay  all  balances  found  due  from  him  on 
such  accounts,  the  phuntiff  offering  to  pay  wnat  mieht  be  found  due  to  the  defend- 
ant on  such  accounts,  as  fiur  as  T.  0.  s  assets  wouM  extend ;  and  for  an  injunction 
and  receiver.  The  defendant  appeared  to  and  answered  such  bill,  and  a  decree 
was  made  in  that  suit  on  the  8th  February,  1841.  Before  his  answer  was  filed,  the 
defendant  quitted  India,  and  came  to  England,  where  he  still  resided.  The  answer 
was  excepted  to,  and  judged  insufficient ;  and  in  February,  1851,  the  bill  was  taken 
pro  con/esso  ;  but  this  decree  could  not  be  prosecuted  by  reason  of  the  defendant's 
absence  from  India.  The  phuntiff  thereupon  filed  the  present  bill  in  Eng^d 
against  the  defendant,  which  stated  the  above  &cts,  ana  praved  in  the  main  the 
same  relief  as  the  bill  in  the  Indian  suit  The  defendant  pleaded  the  pzxxieedings  in 
the  suit  in  India  in  bar  to  the  English  suit :  — 
ffeldj  that  the  decree  in  the  Indian  suit  was  not  such  a  final  decree  as  would  support 
the  plea,  and  that  it  could  not  be  sustained  as  a  plea  of  a  pending  suit  for  the  same 
matter ;  and  the  plea  was  overruled,  with  costs.     Ostell  v.  Lepage^  250. 

2.  Semble^  that  the  plea  of  a  pending  suit  in  a  foreign  jurisdiction  can  seldom  be  a  bar 
to  a  suit  in  EngUmd.    lb. 

8.  Semble,  also,  that  the  proper  course — if  there  be  a  final  decree  in  a  foreign  suit  fiir 
the  same  matters  -^  is  to  apply  to  stay  proceedings  in  the  English  suit    lb. 


FRAUD. 

See  Duress. 

When  it  vitiates  a  Contract,'] 

See  Faiolt  Compbobcise. 


GUARDIANS. 
Ad  Utem,"] 

See  Practice. 


GARDENER. 

Not  a  ^Domestic"  Servant'] 

See  Will. 


WSJK 
See  Will. 

HUSBAND  AND  WIFE. 
See  Parties. 
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Covenant  against'] 


Provision  for,] 


INCUMBRANCEa 
See  Foreclosure. 

INFANT. 
See  Costs. 

INFANTS. 

See  Settlement. 


INJUNCTION. 

1.  To  restrain  use  of  Funds ^  §*c.]  The.  G.  W.  Railway  Company  having  become 
largely  implicated,  by  the  authority  of  yarious  acts  of  parliament,  in  the  proceedings 
of  uie  O.,  W.,  and  W.  Railway  Company,  and  subject  to  heavy  liabilities  for  them, 
and  by  the  like  authority  having  taken  shares  in  the  latter  company  in  the  names  of 
trustees  for  themselves,  and  appointed  six  of  their  own  directors  to  be  directors  of 
the  0.,  W.,  and  W.  Company,  the  directors  of  this  latter  company  appointed  a  gene- 
ral purposes  conunittee,  of  wbich  none  of  the  directors  of  tiie  G.  W.  Company  were 
members,  and  passed  a  resolution  that  the  proceedings  of  this  committee  should  be 
kept  from  the  knowledge  of  the  general  board  of  directors  of  the  company ;  and 
shortly  afterwards,  on  the  25th  November  last,  a  notice  was  published  in  the  London 
Gazette  of  an  intended  application  to  parliament  to  enable  tne  O.,  W.,  and  W.  Com- 
pany to  make  an  extension  line,  which  was  inconsistent  with  the  interests  of  the  G. 
W.  Company,  In  February  last  the  G  W.  Company  filed  a  bill  for  an  injunction 
to  restrain  the  O.,  W.,  and  W.  Company  and  their  directors,  other  than  tbose  who 
were  directors  of  the  G.  W.  Company,  m>m  using  the  [name,  seal,]  funds,  and  mo- 
neys, of  the  O.,  W.,  and  W.  Company  in  or  towards  payment  of  the  costs  occasioned 
by  the  nerw  scheme,  or  in  promoting  the  said  bill,  or  any  other  bill  for  the  like  pur- 
poses ;  [and  also  from  introducing  or  soliciting  the  said  bill,  or  any  other  bill  for  the 
Hke  purposes,  or  usin^  the  name  or  seal  of  the  said  O.,  W.,  and  W.  Company  for 
the  introducing  or  soliciting  of  such  bill,]  and  from  entering  into  any  contracts,  in 
the  name  or  on  behalf  of  the  O.,  W.,  and  W.  Company,  with  reference  to  the  said 
or  any  like  scheme,  or  to  the  said  bill,  or  to  any  ower  bill  for  the  like  purposes ; 
and  from  excluding  the  said  six  G.  W.  directors,  or  any  of  them,  or  any  other  of  &e 
G.  W.  directors,  m>m  access  to  any  information  concerning^  the  proposed  scheme 
and  the  promotion  of  the  said  bill ;  and  from  excluding  the  said  six  oirectors  from  fuU 
participation  in  and  management  of  the  affairs  of  the  O.,  W.,  and  W.  Company,  and 
from  access  to  their  books,  papers,  &c. ;  and  from  receiving  fuU  information  of  the 
proceedings  of  every  committee  of  the  company's  directorsL  To  this  bill  the  peiv 
sons  who  held  shares,  as  registered  owners  thereof,  in  trust  for  the  G.  W.  Cfom- 
pany,  were  made  defendant.  The  injunction  was  granted,  omitting  the  words 
placed  between  brackets :  — 

Held,  that  the  suit  was  properly  framed,  and  that  the  G.  W.  Company,  though  only 
equitable  shareholders,  could  file  this  bill  as  plaintiffs,  making  their  trustees  of  those 
shares  defendants.     The  Great  Western  Railway  Company  v.  Rushout,  78. 

2.  8  jr  9  Vict,  c,  18,  s.  124  —  Mistake.]  A  corporation  empowered  by  special  acts, 
which  embodied  the  act  of  8  &  9  Vict  c.  18,  to  construct  waterworks  and  to  take 
certain  lands,  required  lands  belonging  to  A  and  B,  the  boundary  between  which 
was  improperly  described  in  their  plans  and  books  of  reference.  In  consideration 
of  B's  witndrawing  his  opposition  to  their  bill  in  committee,  they  a^eed  to  settle  the 
value  of  the  land  required  from,  and  the  compensation  due  to  him,  by  arbitration 
under  the  above  act,  and  to  fix  the  exact  quantity  of  land  within  six  months  after 
the  passing  of  the  bill.  In  the  proceedings  under  the  reference  to  arbitration,  the 
mistake  of  the  boundary  was  pointed  out ;  but  the  award  fixed  a  value,  in  terms 
only,  for  the  land  within  the  boundary  so  inaccurately  delineated,  and  the  corporation 
took  that  land  accordingly,  leaving  between  it  and  the  true  boundary  line  a  narrow 
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strip  of  land  belonging  to  B,  but  which  the  corporation  had  agreed  to  purchase  from 
A  as  part  of  this  land,  and  for  which  they  paid  a  sum  of  money  to  A,  and  of  which 
they  took  possession  as  part  of  the  land  purchased  from  A.  B  recovered  the  strip 
of  land  afterwards  from  the  corporation  in  ejectment,  and  a  rule  for  a  new  trial  was 
refused.  The  corporation  thereupon  proceeded,  within  six  months  from  such  refu- 
sal,-to  make  themselves  legal  owners  of  the  strip  of  land  in  question,  under  the  com- 
pulsoTT  powers  given  in  case  of  mistake  by  the  124th  section  of  the  Lands  Clauses 
Consofidalion  Act,  above  mentioned.  B  filed  a  bill  for  an  injunction  to  restrain 
them  from  so  doing,  which,  upon  motion,  was  refused,  with  costs :  — 
Held,  that  the  circumstances  amounted  to  mistake,  within  the  meaning  of  the  said 
124th  section.    Hyde  v.  The  Corporation  of  Manchester,  42. 

3.  Held,  also,  that  that  section  applied  to  land  altogether  omitted  to  be  purchased  bj 
mistake,  as  well  as  an  outstanding  interest  therein  so  omitted  to  be  purchased.     lb. 

See  Copyright.    Lands  Clauses  Consolidation  Act.    Railways. 

INSOLVENCY. 

1.  Property  passes  to  Assignee."]  The  right  to  the  annuity  awarded  as  compensation 
to  a  conmiissioner  of  bankruptcy,  whose  duties  were  abolished  by  the  5  &  6  Vict  c 
1 22,  passes  to  his  assignees  on  his  insolvency,  such  commissioner  not  having  been 
<<  an  officer  employed  or  engaged  in  the  service  of  her  Majesty,  in  the  customs  or 
excise,  or  any  civil  office  or  other  department  whatever,"  within  the  meaning  of  the 
66th  section  of  the  1  &  2  Vict  c.  110.     Spooner  v.  Payne,  202. 

2.  Although  the  payment  of  an  annuity  as  compensation  for  a  situation  that  has  been 
abolish^  is  maae  dependent  upon  the  annuitant  making  an  affidavit  of  certain  facts 
before  each  payment,  still  this  annuity  is  property  which  passes  to  the  asognee  in 
insolvency.    1  b. 

S.  Distinction  between  this  case  and  that  of  Wells  v.  Foster,  8  M.  &  W.  149 ;  15  Jar. 
464.    Ih. 

4.  Qucere,  as  to  the  substitution  of  any  other  evidence  for  the  affidavit  of  ^  insolvent 
lb. 

Bill  by  Assignee,  against  Incumbrancers.'] 

See  Foreclosure. 

See  In  re  Dalton's  Settlement,  97.    Bankruptcy. 

INSPECTION  OF  DOCUMENTS. 
See  Bankrupt  Law  Consolidation  Act. 

INSURANCE. 

Tenant  in  Tail.]  By  an  order  of  court  the  receiver  of  certain  real  estates  was  direct- 
ed to  pay  certain  fire  insurances  on  them.  By  a  subsequent  decree  it  was  declared 
that  H.  was  tenant  in  tail  in  possession  of  the  real  estates,  and  the  receiver  was  di- 
rected to  pay  the  balances  to  the  account  of  H.  A  fire  having  taken  place,  it  was 
held  that  H.  was  entitled  to  the  insurance  money.    Seymour  v.  Vernon,  40. 

INTEREST. 

1.  Against  Executors,]  It  is  not  according  to  the  ordinary  course  or  practice  of  the 
court  to  direct  the  Master,  in  takinjg  the  accounts  against  an  executor,  to  calculate 
interest  upon  an  unascertained  residue.     Williams  v.  Powell,  224.  * 

2.  When  allowed.]  It  is  the  duty  of  an  executor  to  distribute  the  assets  in  payment  of 
legacies,  when  the  lime  for  payment  has  arrived ;  and  if,  having  ample  funds  in  his 
hands,  and  there  being  no  excuse  for  retaining  the  money,  the  executor,  instead  of 
paying  the  legacies,  and  dividing  the  residue  amongst  the  residuary  legatees,  retains 
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the  money  in  his  own  hands,  he  is  guilty  of  a  breach  of  trust,  and  will  bo  charsed 
5/.  ner  cent  interest  on  the  money  so  retained;  and  if  he  ])ays  the  money  into  nis 
banxer^s,  and  mixes  it  with  his  own  money,  he  will  be  considered  to  haye  had  the 
same  benefit  in  respect  of  it  as  if  he  had  embarked  it  in  trade,  and  will  be  chained 
with  annual  rests  on  the  balances  in  his  hands ;  and  the  burden  lies  on  the  executor 
to  show  that  he  has  derived  no  benefit  from  the  balance  thus  in  his  banker's  hands. 
lb. 


To  a  Legatee."] 

See  FORECTLOSURE. 


JOINT-STOCK  COMPANY. 

1.  Liability  of  Partners,']  Under  the  deed  of  settlement  of  a  joint-stock  company  it 
was  provided  that  the  personal  liability  of  a  partner  was  not  to  cease  until  a  complete 
transfer  of  his  shares  was  made,  and  that  the  executors  of  a  deceased  partner  should 
not  be  proprietors  of  his  shares  until  they  had  complied  with  the  formalities  imposed 
upon  them  by  the  deed,  and  until  then  they  should  not  be  entitled  to  receive  the  di* 
vidends  and  profits  due  on  the  shares.  A  partner  died,  having  appointed  executors 
of  lus  will,  but  they  neither  transferred  the  testator's  shares,  nor  complied  with  the 
formalities  of  the  deed  to  make  themselves  proprietors:  — 

Held,  affirming  the  decision  below,  that  the  estate  of  the  testator  continued  liable  to 
contribute  towardspartnership  debts  incurred  subsequent  to  his  death.  The  North- 
em  Coal  Mining  C&mpany,  in  re,  171. 

2.  Sembky  although  that  right  to  receive  dividends  subsequent  to  the  death  of  the  part- 
ner was  in  suspense,  ]ret  the  riffht  to  the  profits,  and  with  that  a  liability  to  contri- 
bute to  losses,  was  incident  to  &e  right  to  the  shares.    Per  Lord  Truro  and  Lord 

LA^fODAXS.     1  b. 

3.  Contributory.]  The  directors  of  a  jcnnt-stock  company  had,  under  a  clause  in  their 
partnership  deed,  a  power  of  purchasing  shares  in  the  capital  of  the  company,  for  itie 
oenefit  of  the  companpr,  when  there  should  be  a  surplus  fund  of  10,OOoL ;  and  there 
was  no  clause  forbidding  the  purchase  under  other  circumstances.  The  deed  con- 
tained clauses  regulating  the  calling  of  extraordinary  general  meetings,  and  their 
powers,  and  directed  that  the  notices  should,  amongst  other  things,  state  tlie  specific 
object  or  objects  of  the  meeting,  and  declared  that  any  such  meeting,  specially  called 
for  the  purpose,  should  have  full  poWer  to  increase  the  capital  of  t£e  company,  &c., 
and  to  alter  or  repeal  any  of  the  existing  laws  or  regulations  of  the  company.  An 
extraordinary  general  meeting,  the  notices  for  calling  which  did  not  specify,  as  one 
of  the  objects,  tiie  matter  which  was  ultimately  agreed  upon,  was  convened  at  a  time 
when,  instead  of  there  being  a  surplus  fund,  the  company  was  insolvent;  and  at  that 
meeting  a  resolution  was  passed  to  empower  the  directors  to  purchase  the  shares  of 
any  proprietor  who  was  desirous  of  retiring,  and  who  should  lend  to  the  company  an 
amount  equal  to  the  purchase-money,  and  take  the  loan-note  of  the  company  for 
both  purchase-money  and  loan.  Subsequently  a  general  meeting  was  duly  con- 
vened, and  no  objection  to,  or  repudiation  of,  the  resolution  that  hSl  been  passed  at 
the  extraordinary  general  meeting  was  made  by  the  shareholders.  L.  then  sold  his 
shares  to  the  directors,  and  transrerred  them  to  a  shareholder  for  the  company ;  ad- 
vanced a  sum  equal  to  the  purchase-money,  and  took  the  loan-note :  — 

Held,  first,  following  Morgan's  case,  13  Jur.  665,  that  the  sale  was  invalid,  and  that  L. 
was  properly  on  the  list  of  contributories.    Laioes,  ex  parte,  168. 

4.  Partnership  Deed.]  Secondly,  that  the  notice  convening  the  extraordinary  ^nerai 
meeting  having  been  defective  for  the  purpose  of  passing  the  above  resolution,  no 
act  of  a  generu  meeting  could  cure  the  defect,  its  powers  oeing  confined  to  matters 
not  contrary  to  the  deed  of  partnership.    lb, 

6.  Violation  of  Powers.]  Distinction  in  equity  between  the  effect  of  transactions  be^ 
tween  directors  of  joint-stock  companies  and  other  persons,  where  there  is  a  substan- 
tial departure  from  the  powers  and  objects  of  tiie  deed  of  settlement,  and  whera 
there  is  a  departure  as  to  formalities  only,  as  in  the  present  case.  Straffon's  Exeeth 
tors,  ex  parte,  275. 
VOL.  X-  52 
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JURISDICTION. 

1.  Specific  Performance.!  The  court  cannot  speculate  on  the  damages  which  a  jniy 
might  have  given  for  the  breach  of  an  agreement,  nor  on  the  damage  caused  to  pro- 
perty by  ilkimre  of  a  sale ;  therefore  the  specific  performance  of  an  agreement  of 
neredltaments,  where  the  consideration-money  is  50/.,  is  not  too  small  a  matter  for 
the  jurisdiction  of  the  court    Bennett  v.  Smith,  272. 

2.  Discretion,  The  exercise  of  the  jurisdiction  is  discretionary  in  the  court;  but  the 
discretion  is  not  arbitrary,  but  must  be  exercised  according  to  the  drcumstancea  of 
the  case.    lb, 

JURY. 
See  Lands  Clauses  Consolidatiok  Act.    New  Tbial. 

LACHES. 
See  Specific  Febformaxce. 


Sale  of.} 

Taken  by  a  Corporation,'] 


LAND, 
See  Sale. 

8e6  INJUNCTION. 


LAND  DAMAGES. 
See  Lands  Clauses  Consolidation  Act. 

LANDLORD  AND  TENANT. 

1.  Specific  Performance,']  A  agreed,  in  1814,  for  a  lease  of  building  ground  for 
Tent^-five  years,  at  a  ground-rent,  containing  the  usual  building  covenants  to  insure, 
repair,  allow  lessor  to  enter  and  view  repairs,  &c. ;  and  that  in  case  of  non-payment 
of  rent,  or  breach  of  any  covenant,  the  lessor  was  to  have  the  right  to  reenter.  The 
lease  was  never  executed,  but  the  tenant  entered,  and  built,  at  considerable  expense, 
and  continued  in  possession  up  to  his  decease  in  1848.  Up  to  that  lame  the  rent 
was  paid  regularly,  but  the  covenants  to  repair  and  insure  were  neglected.  Upon 
the  aecease  of  the  lessee  disputes  arose  in  the  the  EcclesUstical  Court  as  to  the  n^t 
to  representation  to  his  estate,  and  probate  was  not  granted  until  1847.  During 
these  four  years  the  rent  was  in  arrear,  and  the  covenants  to  insure  and  repsdr 
were  totally  neglected.     The  lessor  threatened  to  bring  ejectment :  — 

Heldy  on  a  biU  brought  to  restrain  the  ejectment,  and  to  have  a  specific  performance 
of  the  agreement  of  1814, 

First,  that,  inasmuch  as  the  lessor,  if  the  lease  had  been  formally  executed  in  1814, 
would  now  have  had  a  right  to  determine  it  by  breach  of  covenant,  the  court  would 
not  decree  a  specific  per&rmance  of  it     Gregory  v.  Wilson,  133. 

2.  Grounds  of  Relief^  Secondly,  that  the  disputes  in  the  Ecclesiastical  Court  as  to 
the  right  of  succession  to  the  lessee,  did  not  anbrd  sufficient  grqjmds  for  relief.    lb. 

3.  Notice  to  Quit,']  Semble,  a  notice  to  quit,  given  by  lessor  to  lessee  for  non-observ- 
ance of  covenants,  may  be  treated  as  a  notice  to  the  lessee  to  be  more  careful  in  the 
observance  of  his  covenants,  there  bemg  a  covenant  to  repair,  and  a  separate  cove- 
nant to  repair  afler  notice.    lb, 

4.  Security  for  Covenants.^  A  lessee,  by  his  lease,  had  covenanted  to  pay  rent,  to  in- 
sure,  repair,  &c.,  and  died,  leaving  several  years  of  his  lease  still  to  run ;  but  none 
of  the  covenants  had  been  hitherto  broken :  — 
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Held,  that  the  lessor  was  not  entitled  to  have  any  portion  of  the  assets  brought  into 
court  as  a  security  for  the  performance  of  the  covenants  in  the  lease.  IRng  y.  Mall" 
cott,  88. 

LANDS  CLAUSES  CONSOLIDATION  ACT. 

The  79t]i  section  of  the  Lands  Clauses  Consolidation  Act  contains  only  a  direction  to 
the  Court  of  Chancery,  and  is  not  intended  to  guide  a  jury  upon  the  trial  of  an  issue. 
The  Freemen  and  StaUingers  of  Sunderland  v.  The  Bishop  ojDurhamy  210. 

2.  Compensation  Clauses."]  T.  claimed  against  the  Duke  of  N.  damages  for  injury 
done  to  his  brewery  by  the  erection  of  a  new  market  at  S.  The  damages  clauned 
were:  first,  for  narrowing  a  street  bounding  the  brewery;  secondly,  for  temporary 
obstruction  of  the  thoroughfare;  and  thirdfy,  for  obstruction  of  the  access  of  light 
and  air,  and  contracted  ventilation.  This  last  damage  did  not  appear  to  have  b^n 
pressed,  or  discovered,  until  the  new  market  buildings  had  arisen  to  a  considerable 
height  The  defendant  gave  one  notice,  embracing  all  the  three  heads,  to  proceed 
by  arbitration,  according  to  sects.  25  and  68.  There  had  been  a  treaty  for  compen- 
sation for  the  two  former  heads,  but  it  did  not  appear  to  have  been  completed  and 
carried  out    There  had  been  no  treaty  for  compensation  as  to  the  third :  — 

Heldf  that  the  nature  of  the  compensation  treated  for  being  quite  clear,  the  defendant 
could  be  restrained  by  injunction  from  proceeding  under  the  notice  he  had  given. 
The  Duke  of  Norfolk  v.  Tennant,  287. 


LEARNING. 

Bequest  for.] 

See  Chabitable  Bequest. 


LEASE. 
See  Lakdlobd  and  Tenant. 


When  entitled  to  Interest,] 


LEGATEE. 
See  Foreclosure. 

LEX  LOCL 
See  Foreign  Suit. 

LICENSE. 
See  Bailwats. 

LUNATIC. 

Life  Annuity.]  Part  of  the  capital  of  a  fund  in  court,  belongmg  to  a  person  of  un- 
sound mind,  not  found  so  by  mquisition,  ordered  to  be  sunk  in  the  purcnase  of  a  go- 
vernment annuity  for  her  life,  in  order  to  increase  the  annual  sum  to  be  appropri- 
ated to  her  maintenance.    Davies  v.  Daoies,  266. 

• 

NOTICE  TO  QUIT. 
See  Landlord  and  Tenant. 
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MARRIAGE. 

Condition  in  restraint  of  J]  A  general  condition  in  restraint  of  marriage  is  good  witli 
respect  to  the  testators's  widow,  but  not  good  with  respect  to  any  other  woman. 
Uoyd  Y.  Lhyd,  139. 

MARRIAGE  SETTLEMENT. 
See  Will. 


MISNOMER. 
See  Practice. 

MISTAKE. 
See  Injtjnction. 

MORTGAGE. 

Condition  Precedent  or  SyhsequenL]  W.  D.,  havins  an  absolnte  appointment  by  deed 
or  will  over  an  estate,  devised  it  to  her  husband,  K.  D.,  with  power  to  sell  and  dis- 
pose of  the  same,  or  to  raise  any  sum  of  money  thereon  by  mortgage,  as  he  should 
think  proper,  '*  provided  that  such  part  of  all  and  every  sum  and  sums  of  money,  so 
as  aforesaid  rsused  by  the  said  R.  D.,  either  by  sale  or  mortgage,  as  shall  be  unex- 
landed  at  my  (bis)  decease,  shall  be  charged  upon  the  houses  belon^nff  to  R.  D., 
situate,  &c.,  to  be  disposed  of  immediately  after  the  decease  of  the  said  R.  D.,  that 
sum  to  be  paid  to  my  four  nieces.'*  And  she  devised  the  rever^on  of  the  estate  to 
her  four  meces,  in  case  it  should  be  in  mortgage ;  and  if  the  estate  should  not  be  sold 
or  mortgaged  by  R.  D.,  then  she  demised  the  same  to  her  said  four  nieces,  as  tenants 
in  common  in  fee.  R.  D.  mortgaged  the  estate,  and  died,  never  having  chaiged  his 
houses  with  any  part  of  the  mortgage-money :  — 

Held,  affirming  the  decision  below,  Uuit  the  condition  Was  not  a  condition  precedent, 
and  that  the  mortgage  by  R.  D.  was  a  valid  mortgage.     Watkina  v.  Williams^  23. 

See  Ship. 


MORTMAIN  ACT. 

See  New  South  Wales.    Will. 

NEW  SOUTH  WALES. 

The  Statute  of  Mortmain,  9  Greo.  2,  c.  36,  does  not  apply  to  lands  in  New  South  Wales. 
Whicker  v.  HumCy  217. 

NEW  TRIAL. 

1.  Where  the  jury,  on  the  trial  of  an  issue  relating  to  the  title  to  land,  found  for  the 
defendant,  on  the  ground  that  neither  party  haa  made  out  a  satisfactory  title,  the 
court  does  not  regard  that  as  establishing  the  right  of  the  defendant,  and  will  direct 
a  new  trial  The  Freernen  and  Stallingers  of  Sunderland  v.  The  Bishop  of  Durham^ 
210. 

2.  SembUy  an  issue  ought  to  try  in  whose  possession  the  land  was.    Ih, 
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NEXT  FRIEND. 

The  clerk  of  the  solicitor  to  the  defendant  in  one  suit  was  made  the  next  friend  of  the 

in&nt  in  a  second  suit :  — 
Held  J  that  he  was  not  necessarily  an  improper  next  friend.    Ashley  t.  Allden,  314. 

PARENT  AND  CHILD. 
See  Settlement. 

PARTIES. 

Husband  and  Wife.^  In  a  bill  b^  a  married  woman  by  her  next  friend,  for  the  pur- 
pose of  setdne  aside  a  compromise  of  her  rights  to  certain  real  property,  her  husbuid 
was  made  a  defendant ;  the  bill  alleging  imi  he  had  refused  to  be  a  co-plaintiff,  the 
husband  put  in  his  answer,  and  appeared  by  counsel,  and  supported  the  case  made 
by  the  biD.  The  refusal  of  the  husband  to  join  as  co-plaintin  was  not  proved  in  the 
cause:  — 

Held,  that  this  was  not  a  Talid  objection  to  the  suit    Smith  t.  Pincombej  50. 

See  Injunctiok. 

PARTNERSHIP. 

1 .  Cause  of  Dissolution,']  By  articles  of  partnership  between  three  solicitors,  A,  B,  and 
C,  it  was  provided,  that  in  case  either  of  the  partners  should  do  or  omit  to  do  certain 
acts,  or  misconduct  himself  as  there  mentioned,  or  neslect  diligently  and  faithfully 
to  carry  out  the  said  partnership  practice,  or  if  two  of  the  partners  (naming  them) 
should  unduly  absent  themselves,  tnen  the  other  partners  or  partner  might  give  no- 
tice declaring  the  partnership  dissolved.  By  another  clause  it  was  provided,  that 
each  of  the  three  partners  was  to  employ  all  his  time  in  the  partnership  business,  and 
was  to  communicate  to  the  others  or  other  of  them,  on  request,  all  instructions  in  any- 
wise relating  to  the  said  partnership  practice.  By  another  clause  it  was  provided,  that 
C  should  be  a  sub-partner  only,  should  perform  and  attend  to  all  the  duties  of  certain 
offices  held  by  the  firm  as  partnership  property,  and  should,  in  lieu  of  all  his  share  in 
the  profits  oi  the  partnership,  take  the  emoluments  of  those  offices.  Shortly  after  the 
formation  of  the  partnership,  A,  being  in  difficulties,  absconded.  Disputes  arose  be- 
tween B  and  C,  and  B  gave  notice  to  C,  and  served  it  at  A's  place  of  residence,  for 
a  dissolution  in  terms  m  the  articles.  The  bill  was  taken  pro  confesso  as  against 
A. :  — 

Held^  first,  that  it  was  not  a  sufficient  cause  of  dissolution  to  show  that  C  had  negated 
otiier  parts  of  the  partnership  practice ;  it  must  be  shown  that  he  had  neglected  the 
part  peculiarly  confided  to  his  chaxge.    Smith  v.  Mulesy  108. 

2.  Secondly,  that  neglect  to  communicate  instructions,  Sh;.  was  a  cause  of  dissolution 
only  if  such  neglect  continued  afler  a  request  to  have  the  instructions,  &c  commu- 
nicated.   Ib» 

3.  Power  of  one  Partner i]  Thirdly,  that  B  had  no  right,  under  the  articles,  to  dissolve 
by  himsejf  alone  against  A,  without  joining  C  in  the  notice  of  dissolution  given  to  or 
served  on  A ;  but  that  the  notice  operated  as  a  general  dissolution  of  partnership,  but 
without  the  consequences  following  a  dissolution  under  the  articles,    lb, 

4.  Consequences  of  Dissolution.]  Under  the  circumstances  of  the  present  case,  the 
offices  m  question  were  directed  to  be  valued  by  the  Master,  and  the  defendant,  C, 
(in  whose  name  they  were  granted,)  was  to  be  chaiged  with  the  value  in  taking  the 
partnership  accounts.    Tb, 

5.  Where  partnerships  consist  of  a  great  number  of  individuals,  it  is  the  duty  of  the 
court  to  hold  such  persons,  as  strictiy  as  may  be,  to  the  terms  of  the  deed  of  partner- 
ship.   Latces,  ex  parte,  162. 

See  Joikt-Stock  Cohpant. 
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PERPETUITY. 
See  Bequest. 


PHYSICIAN  AND  PATIENT. 

Relation  between,^ 

See  p.  87. 


PIRACY. 
See  Copyright. 

% 

m 

PLEADING. 

Whether  an  abated  suit  can  be  pleaded  in  bar  to  another  snit  hj  the  personal  repr^ 
sentadves  of  the  plaintiff  in  the  first  suit,  qucsre  f    Long  v.  Storte^  182. 

See  FoBEiON  Suit.    Parties. 


PORTION. 

1.  TkellussonAcU']  Testatrix  gaye  20021  in  trust  to  accumdate  till  a  child  of  T.  P.  J. 
should  attain  twenty-one  years,  and  tJien  to  divide  the  whole,  accnmulationa  and  all, 
amonsst  the  children  of  T.  P.  J.,  and  xnade  T.  P.  J.  her  residuary  legatee.  T.  P.  J. 
was  sSao  her  sole  next  of  kin.  There  was  liTine  at  the  date  of  the  will,  and  also  at 
the  decease  of  the  testatrix,  one  child  of  T.  P.  J.,  which  died  an  infimt  T.  P.  J. 
never  had  any  other  child.  On  a  claim  by  T.  P.  J.  for  the  payment  to  him  of  the 
dividends  of  the  200/.  and  accumulationfl  beyond  the  period  dT twenty-one  years  finam 
the  decease  of  the  testatrix : — 

Held^  that  such  sum  of  2002.  was  not  a  " portion"  within  the  meaning  of  die  2d  section 
of  the  TheUusBon  Act    Jones  v.  Maggs,  159. 

2.  Held,  also,  that  a  gift  to  a  parent  under  the  general  residuary  personal  bequest  does 
not  nuke  a  previous  gift  to  a  child  a  '*  portion  "  within  the  same  2d  section.    lb, 

3.  Semble,  a ''  portion  "  within  the  act  is  a  sum  of  money  secured  to  a  child  out  of  pro- 
perty, the  income  of  which  is  £^ven  to  the  parent    iL 

PRACTICE. 

1 ,  A  foreclosure  bill  was  filed  by  the  testator,  in  which  two  succesrive  motions  fi)r  a  re- 
cover were  refused,  one  of  them  Trith  costs.  The  testator  died.  His  executors  did 
not  revive,  but  filed  a  new  foreclosure  bill,  without  having  paid  the  costs  of  the 
refused  motion :  — 

Held,  that  they  were  at  liberty  to  do  so,  but  it  is  not  a  course  to  be  encouraged.  Long 
V.  Stone,  182. 

2.  Misnomer.']  Where  a  defendant,  who  has  been  filed  with  a  copy  of  the  bill,  under 
the  2Sd  order  of  August,  1841,  has  been  misnamed  in  the  bill,  leave  will  be  given, 
on  production  of  an  mdavit  [diowing  that  the  party  served  is  the  same  penon  as  is 
referred  to  in  the  memorandum  of  service,  to  enter  a  memorandum  of  service  of  the 
copy  of  the  bill,  with  the  name  of  the  defendant  correctly  stated  in  it  WUkam  v. 
Salcin,  274. 

8.  Service  on  Defendant']  A  decree  had  been  taken  pro  confesso  against  a  defendant, 
and  an  order  had  been  obtained,  under  the  87th  order  of  May,  1845,  limiting  the 
time  within  which  the  defendant  might  apply  to  the^court  to  set  aside  the  decree. 
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This  order  had  been  served  on  the  defendant  at  the  same  time  as,  and  together  with, 
a  copy  of  the  decree ;  bat  no  formal  notice,  as  provided  by  the  86th  and  87th  orders 
of  May,  1845,  was  served  on  the  defendant  The  time  limited  by  the  order  of  the 
court  having  now  elapsed,  it  was 
Held,  that  the  service  of  the  order  limiting  the  time  was  sufficient  notice,  and  an  order 
made  that  the  decree  be  made  absolute.     Triiley  v.  Keefe,  293. 

4.  Guardian  ad  Htem.']  Motion  for  appointing  guardian  ad  lUem  to  in&nts  without 
a  commission,  and  without  their  appearance  m  court,  refused.  Carwardine  v.  WisJh 
lade,  316. 

5.  Costs  of  appointing  guardian.    lb» 

See  Bankruptcy.    Service. 


PROMISSORY  NOTES. 

When  void  by  Duress.^ 

See  Duress. 


PUFFING. 
See  Agency 

RAILWAYS. 

1.  Agreement  when  permanent,']  In  1848  the  East  Lincolnshire  Railway  Company 
agreed  with  the  defendants  that  a  station  on  the  defendants'  line  should  be  used 
equally  by  both  companies,  but  should  be  subject  to  the  by-laws  of  the  defendsuits, 
and  that  a  committee  of  three  from  each  board  should  be  appointed  to  arrange  the 
working  of  the  traffic,  &c. ;  that  the  cost  and  maintenance  of  the  station  and  the 
working  should  be  borne  by  the  two  companies  equally ;  that  the  defendants  should 
afford  to  the  East  Lincolnshire  Railway  Companv  facilities  for  access  to  the  Great 
Grimsby  Docks,  and  that  the  East  Lincolnshire  Railway  Company  should  dve  up  a 
piece  of  land  to  the  defendants ;  that  the  defendants  should  have  the  right  ot  runmng 
with  their  engines,  &c.  on  the  East  Lincolnshire  line  between  Great  Grimsby  and 
Louth,  and  that  the  East  Lincolnshire  Railway  Company  should  have  the  same  right 
over  the  defendants'  line  between  Great  Grimsby  and  New  Holland,  paying  in  either 
case  66/.  per  cent  of  the  gross  receipts  to  the  company  whose  line  was  used ;  and 
that  each  company  should  provide  station  accommooation  for  the  other  at  New  Hol- 
land and  Louth  respectively  for  three  years,  as  therein  mentioned.  The  said  East 
Lincolnshire  line  of  railway  became  vested  in  the  plaintiffs,  as  lessees  thereof  for  999 
years.  Disputes  arose  between  the  companies,  which  ended  in  the  defendants  pre- 
venting the  pUdntiffs  from  running  their  engines,  &c.  on  the  line  between  Great 
Grimsby  and  New  Holland,  and  giving  them  a  formal  notice  to  determine  the  agree- 
ment On  motion,  an  injunction  was  granted  to  restrain  the  defendants  from  ob- 
structing the  plaintiffs  running  their  engines,  &c.  over  that  part  of  the  defendants' 
line  mentioned  in  the  agreement :  — 

Held,  that  the  agreement  was  permanent,  and  could  not  be  determined  without  the  con- 
sent of  both  parties,  and  was  not  a  mere  license  revocable  at  the  will  of  either.  The 
Great  Northern  RaUway  Co.  v.  The  Manchester,  ^-c,  Hailvoay  Co.  11. 

2.  Grant  of  Easement,']  Held,  that  an  agreement  to  grant  an  easement  of  this  nature 
to  a  corporate  body  need  not  be  by  deeds,  and  mi^t  be  permanent,  although  it  was 
to  the  company  only,  and  not  to  the  company  and  their  successors.    /(. 

8.  Construction  of  Special  Act,'^  The  O.,  W.,  and  W.  Railwav  Company  were  by 
their  special  act  under  an  obligation  to  make  a  broad  gauge  railwa3r  from  Wolvercot, 
near  Oxford,  to  Wolverhampton,  with  additional  narrow  gauge  rails  from  an  inter- 
mediate point,  namely,  Abbotswood,  where  the  line  would  intersect  the  Birmingham 
and  Bristol ;  a  narrow  gauge  railway  to  Wolverhampton,  at  which  point  it  would  join 
the  London  and  North-Westem  Railway.    The  Company,  commencing  at  Wolver- 

52* 
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Hampton,  proceeded  to  construct  a  single  line  of  narrow  gauge  railway,  which  they 
prepared  in  such  a  manner  that  it  might  readily  be  conyerted,  by  the  addition  of  one 
rail,  into  a  mixed  gauge  single  line ;  and  this  they  completed  from  Wdverhampton 
to  a  point  at  some  distance  south  of  Abbotswood.  An  injunction  to  restrun  this 
mode  of  constructing  the  railway  was  refused,  it  being  proved  that  the  O.,  W^  and 
W.  Company  intended  to  make  a  single  mixed  gauge  Une  from  Wolvercot  to  AbbotB- 
wood,  and  a  double  mixed  gauge  line  from  that  point  to  Wolyerhampton,  and  Uiat 
they  had  power  to  raise  sufficient  funds  for  that  purpose :  — 
Heldf  that  the  company  were  authorized  in  making  a  single  line  of  mixed  gauge  from 
Wolvercot  to  Abbotswood,  the  act  not  specifying  whether  they  were  to  lay  down  one 
or  two  lines  of  rails  between  those  termini.  The  Great  Western  Railway  Cb,  t.  The 
Oxford,  Sfc.  Railway  Co.  297. 

4.  SemhUf  that  the  company  were  authorized  in  opening  parts  of  the  northern  portion 
of  the  unfinished  railway  constructed  on  the  narrow  gauge  only,  but  nol  the  whole 
distance  until  the  broad  gauge  line  was  laid  down.    Jb. 

See  Specific  Frbformance.    Wikdino-up  Acts. 


REAL  ESTATE. 

Sale  of,'] 

See  Sale. 

REAL  SECURITIES. 

What  are,] 

See  Tbustebs. 


Right  to  sell  Timber,] 


Of  mortgaged  Property.] 


RECTOR. 
See  Waste. 

REDEMPTION. 

See  FOBECLOSURE. 

REGISTRY  ACTS. 
See  Ship. 

REHEARING. 
See  Bankruptcy. 

REMOTENESS. 
See  Will. 

REPAIRS. 
See  Waste. 
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REVIVOR. 

Bill  of,']  An  inquiry  waa  directed,  by  the  decree  in  an  administration  suit,  as  to  the 
class  of  children,  pardes  to  the  suit,  who  were  tenants  in  common  of  an  interest 
imder  the  will ;  and  in  case  the  Master  should  find  that  these  children,  or  the  repre- 
sentatives  of  such  of  them  as  were  dead,  were  parties  to  the  suit,  or  any  suit  that 
might  be  instituted  as  supplemental  thereto,  and  in  which  a  decree  might  have  been 
made  before  the  said  Master  made  his  report,  then  he  was  to  take  the  accounts, 
&c.  Before  the  Master  made  his  report  one  of  the  children  died  intestate,  and  ad- 
ministration to  him  was  taken  out  by  his  sister.  A  bill  of  revivor  and  supplement 
was  thereupon  filed,  and  upon  its  coming  on  for  hearing,  it  was :  — 

Held,  that  the  order  for  revivor  was  sufficient  to  enable  the  Master  to  go  on ;  and  the 
court  refused  to  make  a  decree.    King  v.  Kendall,  145. 

Bill  off  wJien  unnecessary.'] 

See  Bankrupt. 

SALE. 

1.  Entire  Qmtract]  Lands  of  copyhold  and  freehold  tenure  lying  intermixed  and  nn- 
distinguishable,  were  sold  with  the  timber  standing  on  them.  The  conditions  of  sale 
stipulated  that  the  vendor  was  not  to  be  bound  to  distinguish  the  freeholds  from  the 
copvholds,  and  that  the  timber  was  to  be  taken  at  a  valuation  made  fot  the  purposes 
of  that  sale,  the  value  of  the  timber  on  each  lot  being  specified.  The  deposit  was 
paid  of  10/.  per  cent  on  the  whole  price  of  the  land  and  timber.  It  was  also  stipu- 
lated, that  in  case  of  delay  in  the  completion  of  the  purchase,  interest  at  5/.  per  cent, 
should  be  payable  on  the  wh<de  price  of  the  land  and  timber: — 

Held,  first,  that  the  contract  was  an  entire  contract  for  the  sale  of  land  with  timber  on 
it — not  two  contracts,  one  for  sale  of  land  and  another  for  timber.  Cfrosse  v.  Lauh 
rence,  7. 

2.  Deductions  from  price,]  Secondly,  that  the  purchaser  was  not  entitled  to  any 
abatement,  thoush  he  could  not  cut  a  single  tree,  not  being  able  to  distinguish  any 
one  tree  as  standing  on  freehold  ground.    lb, 

8.  Conditions.]  Thirdly,  that  in  case  of  one  lot  sold  under  the  same  conditions  and 
particulars  of  sale,  and  which  consisted  entirely  of  copyholds,  the  purchaser  was 
equally  bound  to  pay  the  stipulated  price  for  the  timber,  although  he  could  not  cut 
any  of  it    lb. 

SERVANT. 

Who  is.] 

See  Will. 

SERVICE. 

Where  the  trustee,  who  has  paid  a  trust-fund  into  court  under  the  Tmstee  Relief  Act, 
cannot  be  found,  service  on  him  of  the  petition  for  pavment  out  of  the  fund,  at  the 
address  given  by  him  in  his  affidavit  on  the  occasion  of  his  paying  in  the  money,  will 
be  deemed  good  service.    Baugham,  ex  parte,  158. 

On  Mortgagor,  in  Suits  for  Redemption.] 

See  Dallimore  v.  Ogilby,  276.    Pbactice. 

SHIP. 

Registry  Acts — Purchase  without  Notice.]  A,  the  owner  ot  forty-eight  shares  in  a  ship 
belonging  to  the  port  of  Liverpool,  gave  a  power  of  attorney  to  B,  the  other  part- 
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owner,  empowering  him  to  sell  A's  shares  of  the  ship.  The  ship  then  sailed  from 
Liverpool,  under  the  command  of  B,  having  on  board  her  certificate  of  re^strjr  and  the 
power  of  attorney.  While  she  was  at  sea,  A  mortgaged  his  forty-eight  shares  in  the 
ship  and  all  future  freight  to  the  plaintiffs,  who  lu^  no  notice  of  the  power  of  attor- 
ney, and  a  memorandum  of  the  mortgage  was  entered  in  the  Liverpool  register. 
Subsequently,  B  sold  all  the  shares  in  the  ship  and  cargo,  at  Sydney,  (as  to  A's 
shares,  by  virtue  of  the  power  of  attorney,)  to  C,  who  had  no  notice  of  the  mortgage 
made  by  A.  The  ship  was  thereupon  registered  de  novo  at  Sydney,  and  was 
freighted  by  C,  at  his  own  expense,  with  a  new  cargo  for  England.  She  sailed,  and 
arrived  in  London  without  having  been  to  Liverpod.  The  plaintiffs  took  possession 
of  the  ship  and  cargo  in  the  London  Docks,  and  gave  notice  at  all  the  wharves  of 
their  claim  to  forty-eight  shares  of  the  ship  and  freight.  The  defendants  afterwards 
also  took  possession :  — 
ffeldj  that  the  pl^ntiffs  had  the  better  title,  under  the  Registry  Act,  to  forty-eight 
shares  of  both  the  ship  and  freight,  and  that  they  had  properly  taken  possession  of 
them  under  the  circumstances.     Cato  v.  Irving^  1 7. 

SET-OFF. 
See  Will. 


SETTLEMENT. 

Deed  of —  Ctmstmction,']  By  a  valid  deed  of  settlement,  afler  marriage,  to  provide 
for  children,  a  sum  of  4000/.  was  vested  in  trustees,  upon  trust,  to  invest  and  pay  the 
dividends  to  husband  and  wife  during  their  joint  lives ;  remainder  to  the  surviTor 
for  life ;  and,  upon  the  death  of  either,  to  stand  possessed  of  one  moiety  of  the  trusti* 
fund  for  the  survivor  absolutelv,  and  of  the  otner  moiety  for  the  children,  as  tlie 
parents  should  appoint,  &c.,  with  powers  of  advancement.  And  it  was  declared  that 
the  true  intent  of  the  deed  was,  that  the  income  of  the  trust-fund  was  thereby 
reserved  to  the  husband  and  wife,  and  the  survivor,  *'  upon  the  condition  only  that  they, 
and  the  survivor  of  them  should,  at  all  times,  during  the  minorities  or  minority  of  lul 
and  every  their  child  or  children,  find  and  provide  such  child  or  children  with  suita- 
ble diet,  clothing,  and  general  maintenance  and  support,  in  proportion  to  the  circum- 
stances and  condition  of  life  of  the  husband  and  wife,  and  to  the  expectancy  or 
expectancies  of  such  child  or  children."  The  parents,  who  were  in  a  respectable 
station  of  life,  and  in  no  business,  shortly  afterwards  became  embarrassed,  and  raised 
a  sum  of  5001.  for  their  general  purposes,  assigning  all  their  interest  in  the  tinst- 
fund  to  secure  it  They  also  filea  a  petition  in  bankruptcy  for  protection.  On  the 
petition  of  six  of  the  infant  children,  alleging  that  their  parents  had  omitted  to  pro- 
vide them  with  suitable  diet,  &c.,  Uie  whole  income  of  the  trust-fund  was  ordered  to 
be  applied  in  the  maintenance  and  support  of  the  children.  DaitorCs  Setdemenly 
in  re,  97, 

Deed  of,^ 

See  FoRECLOsuBE.    Winding-up  Acts. 


SHARES. 
Sale  o/] 

See  Winding-up  Acts. 

SPECIFIC  PERFORMANCE. 

1.  Railway  Company.']    A  railway  company  introduced  into  parliament  a  bill  for 
bling  them  to  make  a  branch  railway,  and  through  their  agent  entered  into  a  con- 
tract with  a  land-owner  to  purchase  from  him,  at  certain  rates  per  acre,  so  much  of 
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certain  specified  closes  of  land  as  was  wanted  for  the  railway,  and  to  pay  a  farther 
sum  as  compensation  for  "  depreciation  of  homesteads,**  and  to  make  all  necessary 
culverts,  &c.  Annexed  to  the  agreement  was  a  map  of  the  closes  of  land,  upon 
which  the  portions  intended  to  form  the  line  of  the  railway  were  marked  out  by  the 
agent  of  the  company.  In  consideration  of  this  agreement,  the  land-owner  withdrew 
his  opposition  to  the  bill :  — 
Held,  in  conformity  with  Webb  v.  The  Direct  London  and  Portsmouth  Railway  Com- 
pany,  9  Hare,  129,  8.  c.  5  Ene.  Rep.  151,  that,  as  the  agreement  did  not  purport  to 
be  conditional  on  the  railway  oeing  made,  it  was  binding  on  the  company,  tnough, 
after  the  passing  of  the  act,  me  intention  of  making  the  railway  had  been  abandoned, 
and  no  part  of  the  land  had  been  taken  or  was  required.  Stuart  t.  The  London 
and  North-Western  Railway  Co,  57. 

2.  Certainty.']  Held,  also,  that  the  land  contracted  for  and  the  price  to  be  paid,  were 
sufficiently  ascertained  by  the  agreement.    lb, 

8.  Ratijication,']  Held,  also,  that  whether  the  acent  of  the  company  had  or  had  not 
authority  to  enter  into  an  agreement  for  purcnase,  not  conditional  on  the  railway 
being  made,  the  company  having  seen  and  acquiesced  in,  and  taken  the  benefit  of 
the  agreement  as  signed  by  him,  were  bound  by  the  terms  of  it    lb. 

4.  Laches."]  The  agreement  was  executed  on  the  Ist  April,  1847,  and  the  act  passed 
in  July  following.  In  September,  1847,  the  draft  of  a  formal  agreement  was  sent 
for  perusal  to  the  solicitors  of  the  company,  who,  on  the  6th  Decemoer,  1848,  returned 
it  with  alterations,  making  the  contract  conditional  on  the  railway  being  made,  and, 
on  the  8th  of  the  same  month  wrote  to  the  plaintiffs'  solicitors,  insisting  on  that  con- 
struction of  the  agreement  Some  correspondence  took  place  between  the  solicitors 
of  the  parties,  and,  on  the  9th  of  February,  1849,  the  solicitors  of  the  company  wrote 
to  the  solicitors  of  the  plaintiffs^  stating  the  determination  of  the  company  to  insist 
on  the  proposed  alterations.  The  writ  of  summons  was  served  on  the  18th  of  June, 
1850.  The  powers  for  the  compulsory  purchase  of  land  did  not  expire  till  July, 
1850:  — 

Held,  that  there  had  not  been  on  the  part  of  the  plaintiffs  any  such  laches  as  to  disen- 
tiUe  them  to  specific  perfonnance.    lb. 

See  Aqenct.    Landlobd  and  Tenant. 


SOLICITORS. 
See  Bankruptcy. 


STATUTES  CITED,  EXPOUNDED,  &c. 
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SUPPLEMENTAL  BILL. 
See  Bankruptcy. 

TENANTS  IN  COMMON. 
See  Will. 

TENANT  IN  TAIL. 
See  Inbubance. 

THELLUSSON  ACT. 
See  Portion. 

TIMBER. 
See  Sale.    Waste. 

TIOAL. 
See  Lands  Clauses  Consolidation  Act.    New  Tbiau 

TRUST. 

See  Foreclosure.    Will. 

Breach  of,"] 

See  Executors. 

TRUSTEES. 

1.  Costs  against]  Where  a  trustee,  at  the  request  of  the  cestui  que  trust,  a  married 
woman,  and  tenant  for  life  of  the  fund  for  her  separate  use,  sold  out  the  trust-fund, 
and  invested  it  on  an  improper  security :  — 

Held,  in  a  suit  by  such  tenant  for  life  against  the  trustee  to  have  the  trust-fund  replaced 
in  a  proper  state  of  investment,  that  no  costs  ought  to  be  given,  as  between  the  plain- 
tiff and  the  defendant,  on  either  side.    Mant  v.  Leiih,  128. 

2.  Held  also,  that  the  costs  of  the  parties  entitled  in  remainder  were  to  be  paid  by  the 
plaintiff,    lb, 

3.  LiabUity  of.^  Where  a  trustee,  at  the  instance  of  a  cestui  que  trust,  a  mairied 
woman,  sold  out  stock,  and  placed  the  trust-fund  in  an  improper  state  of  investment, 
he  was  charged  only  with  the  amount  of  the  dividends  which  would  have  accrued  due 
on  the  trust-fund  hiad  it  remained  in  its  original  state  of  investment    lb. 

4.  Real  Securities,']  Where  the  trusts  were  to  invest  in  any  of  the  public  stocks  or 
funds,  or  on  real  securities,  railway  debentures,  though  real  securitieSy  are  not  xeal 
securities  within  the  tenqs  of  this  trust    lb, 

UNDUE  INFLUENCE. 
See  Duress. 
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USURY. 

1.  Mortgage,"]  S.  mortgaged  certeun  hereditaments  to  N.  for  7500/.,  and  bis  equity  of 
redemption  to  C.  for  6000/.  L.  afterwards  agreed  to  take  a  transfer  of  botn  mort- 
ga^s,  and  to  advance  a  sum  of  12,000/.  for  that  purpose,  at  interest  at  5/.  per  cent, 
reaucible  on  prompt  payment  to  4/.  per  cent  The  transfer  of  the  first  mortgage 
not  bein^  ready  to  be  executed,  through  the  default  of  S.,  at  the  time  appointed,  L. 
advanced  the  5000/.  at  once,  and  took  a  transfer  of  the  second  mortgage ;  at  the  same 
time  S.  signed  a  memorandum,  acknowledging  that  the  remainder  of  the  money  was 
ready,  (which  was  case,)  and  ajzreeing  that  interest  on  the  first  mortgage,  when 
transferred  to  L.,  should  run  as  from  the  date  of  that  agreement,  and  that  the  deed 
of  transfer  of  the  first  mortgage  should  bear  date  on  that  day.  The  deed  of  transfer 
of  the  first  mortgage  was  not,  m  &ct,  executed,  nor  the  7500/.  paid  over  to  N.,  until 
nearly  six  weeks  afterwards :  — 

Held,  that  the  transaction  was  nevertheless  good  under  the  statute  of  Anne.  Long  y. 
Storie,  192. 

2.  Semhle,  a  transaction  not  void  in  the  first  instance,  and  from  which  the  borrower 
has  the  power  to  free  himself  by  the  payment  of  the  principal,  and  legal  interest, 
within  a  limited  time,  is  not  aflerwarc|^  to  be  avoided  because  the  borrower  cannot, 
after  the  limited  period,  free  himself  without  paying  more  than  5/.  per  cent    lb. 

VENDOR  AND  VENDEE. 
See  Sale. 

VESTED  INTEREST. 
See  Will. 

WASTE. 

1.  Bi/  Rector,']  Where  a  rector  was  cutting  down  timber  on  the  glebe  lands,  and  had 
sold  some,  and  applied  the  money  for  the  expenses  of  necessary  repairs  of  the  rec- 
tory and  oAer  houses  on  the  glebe  lands,  he  waj  restrained,  at  the  suit  of  the  patron 
of  the  rectory,  hxmx  cutting  any  timber,  except  to  be  used  for  the  purpose  of  repairs, 
and  from  selung  or  disposing  of  any  timber  tnen  or  hereafter  to  be  cut  The  Dvke 
of  Marlborough  y.  St,  John^  146. 

2.  Semble,  it  is  only  by  way  of  indulgence,  under  special  circumstances,  as,  for  instance, 
where  there  is  timber  on  an  outlying  par^  of  the  glebe,  so  far  distant  as  to  make  it 
not  worth  while  to  bring  the  timber  to  the  place  where  repairs  are  to  be  done,  that  a 
rector  would  be  allowed  to  sell  tixjiber,  even  for  the  purpose  of  defraying  the  ex- 
pense of  necessary  repairs  with  th^  proceeds.    /  b, 

WILL. 

1.  Void  Condition,]  A  testator,  having  power  to  appoint  by  will  a  sum  of  8000/., 
made  his  will,  giving  his  general  estate  to  his  children  for  life,  with  remainder  to 
their  issue  ,*  and  after  referring  to  the  above  power,  he  appointed  the  fund  amongst 
his  children,  and  requested  them  not  to  spena  their  shares  Uiereof,  but  to  leave  uie 
same  for  the  benefit  of  their  children :  — 

Heldy  that  these  words  did  not  constitute  a  trust  for  the  grandchildren,  so  as  to  put  the 
children  to  their  election,  but  that  they  amounted  to  a  condition  annexed  to  the  ap- 
pointment in  &vor  of  children,  and  that  such  condition  was  void,  as  inconsistent 
with  the  power.    Blacket  v.  Lamb,  5. 

2.  Proviso  against  Alienation.]  A  proviso  restraining  alienation,  annexed  to  a  life 
estate,  is  void,  as  much  as  if  annexed  to  an  estate  in  fee.    Roch/ord  v.  Hackmanf  64. 

VOL.  X.  53 
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3.  Lift  EstateJ]  A  life  estate,  giyen  in  the  prior  part  of  a  will,  may  be  well  deter- 
mined by  an  apt  limitation  over,  contained  in  the  subsequent  part  of  the  wilL    lb, 

4.  Constnuition.']  The  court  must  look  to  the  previous  part  of  the  will  to  ascertain 
what  interest  the  testator  intended  to  give,  and  to  the  ulterior  part  to  see  in  what 
events  that  interest  is  given  over.    /(. 

5.  Brandon  v.  Robinson,  18  Yes.  429,  observed  upon.    lb. 

6.  Gift  to  Executors,']  A,  by  his  will,  directed  his  executors  to  pay  over  all  the  resi> 
due  of  his  property  to  B ;  but  in  case  of  B's  death,  then  to  pay  over  the  same  to 
<*  executors  or  executrixes  which  B  by  her  will  might  appoint.''  B  died  before  A, 
having  by  her  will  given  the  residue  of  her  property  to  C,  and  appointed  D  her 
executrix :  — 

Held,  on  a  bill  filed  by  D  against  G,  that  D  took  the  residue  of  A's  estate  as  part  of  the 
personal  estate  of  B,  and  that  he  was  to  hold  it  upon  the  tnists  and  for  the  purposes 
of  B's  will.    Long  v.  Watkinson,  70. 

7.  Railway  Shares  —  Mortmain  Act.']  A  testator  bec[ueathed  the  interest  and  proceeds 
of  the  residue  of  his  property,  <*  of  every  description  it  might  be  at  his  dea^,"  to 
certain  persons  for  their  lives ;  and  after  the  decease  of  the  survivor,  he  bequeathed 
the  resiaue  in  equal  moieties  between  the  British  and  Foreign  Bible  Society  and  the 
Home  Missionary  Society.  Fart  of  the  testator's  property  consisted  of  railway 
shares.    On  a  bill  filed  by  the  treasurer  of  one  of  the  chsoities :  — 

Held,  without  prejudice  to  the  question  whether  the  railway  shares  were  or  were  not 
real  estate  withm  the  Mortmain  Act,  that  the  tdtimate  remainder-men  were  entided 
to  have  the  railway  shares  sold,  and  the  produce  invested  in  consols.  Thornton  ▼. 
Ems,  85. 

8.  Domestic  Servant,]  A  testator,  hy  his  will,  gave  "  to  each  person  as  a  servant  in 
my  domestic  establishment  at  the  time  of  my  decease  a  year's  wages,  beyond  what 
shall  be  due  to  him  or  her  for  wages :  — 

Held,  reversing  the  decision  below,  that  "  a  head  gardener "  did  not  come  within  the 
description  of  "  a  servant  in  the  domestic  establishment**     Ogle  v.  Morgan,  92. 

9.  Serhble,  that  the  circumstance  of  a  servant  being  hired  by  the  year,  but  paid  weekly, 
would  not  have  exclude  him  from  the  legacy,    lb, 

10.  Heirs,]  Testator,  by  will,  gave  and  directed  his  real  estates  to  be  sold,  and  the  in- 
terest of  the  proceeds  of  the  sales  to  be  paid  to  his  daughter  for  life,  with  remainder 
as  she  should  appoint  by  will,  and,  in  default  of  appointment  hj  her,  then,  to  his 
own  heirs,  ex  parte  matema.  By  a  codicil,  he  directea  the  trustees  (if  his  said  daughter 
required  it)  to  sink  the  whole  or  part  of  the  same  property  in  an  annuity  for  her  for 
life,  to  be  paid  to  her  solo  and  separate  use,  without  power  of  anticipation.  The 
testator  left  his  daughter,  his  only  child  and  heir  at  law,  him  surviving:  — 

Held,  that  she  was  absolutely  entitied  to  the  real  estates.    Rawlinson  v.  Wass,  113. 

11.  Vested  Interest,]  M.,  by  her  will,  in  pursuance  of  a  power,  appointed  1000/., 
charged  on  real  estate,  to  trustees,  upon  tmst  to  invest  fiie  same,  and  to  pay  the 
dividends  thereof  to  her  daughter.  A.,  for  life-  and  from  and  after  the  decease  of  A., 
to  nay,  apply,  and  dispose  of  the  capital  and  iaterest  unto,  between,  or  amongst  all 
and  every  the  child  and  children  of  A.,  in  equal  shares ;  and  if  but  one,  the  whole  to 
that  one  child,  to  be  a  vested  interest  or  vested  interests  on  their  respectively  attain- 
ing the  age  of  thirty  years;  and  if  any  child  or  children  of  A.  should  cUe  under  the 
age  of  thirty  without  lawful  issue,  the  share  or  shares  of  such  child  or  children, 
original  or  accruing,  should  go  to  the  survivor  or  survivors  of  them : 

Held,  that  the  word  ^'  vested*'  meant  indefeasible,  so  that  the  share  of  each  child  who 
attained  thirty  was  no  longer  to  be  defeasible  by  the  executory,  bequest  Taylor  v. 
Frobisher,  116. 

12.  Executory  Bequest,]  Held,  also,  that  the  original  bequest  to  the  children  gave 
them  a  present  vested  interest ;  and  that  the  executory  bequest,  on  the  death  of  any 
imder  tnirty  without  issue,  was  void  for  remoteness.    lb, 

13.  Exoneration  of  Personal  Estate,]  A  testatrix,  bjr  her  will,  gave  all  her  real  and 
personal  property  to  trustees,  whom  she  had  appomted  executors,  upon  trust  there- 
out, in  the  first  place,  to  pay  her  debts,  and  in  the  next  place  to  pay  the  legacies 
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which  she  should  give  bv  anv  codiciL  The  testatrix,  by  a  codicil,  deyised  to  her  sis- 
ter an  estate,  called  **  The  "[Aadeswill  Estate,"  *'  for  her  life ;  at  her  death,  to  be  sold 
for  the  pa^rment  of  legacies;"  and  thereby  also  gave  to  Tarious  parties  legacies, 
amounting  in  the  who&  to  above  50,000iL  The  testatrix's  personal  estate  proving 
insufficient  for  the  pavment  of  her  debts  and  legacies :  — 
Held,  that  the  testatrix  had  not,  by  her  codicil,  made  the  Tradeswill  Estate  the  primary 
fund  for  the  payment  of  legacies,  but  that  the  sole  effect  of  the  direction  in  the  codicil, 
to  sell  at  the  death  of  her  sister,  was  to  exempt  her  sister's  life  estate  from  the  pay- 
ment of  legacies ;  and  that,  with  that  exception,  the  real  estate  was  an  auxiliaxy  tund 
for  the  payment  of  legacies.     Whieldon  v.  Spode,  131. 

14.  Construction  o/I]  By  a  marriage  settlement  certain  real  and  personal  property 
belonmng  to  the  wife  was  convey^  to  trustees,  upon  trust  to  pay  the  income  to  the 

,  wife  tor  me ;  and  after  her  decease,  in  trust,  for  such  persons  and  in  such  manner  as 
the  wife,  *^  in  and  by  her  last  will  and  testament,  or  instrument  testamentary,  or 
in  the  nature  of  a  will,  in  writing,  to  be  signed  and  published  by  her  in  the 

Sresence  of  three  or  more  credible  witnesses,  upon  testamentary  considerations  only, 
uring  her  intended  coverture,  should  direct  or  appoint: "  — 
Heldy  tnat  the  words  *^  during  her  intended  coverture  "  applied  to  the  whole  clause ; 
and  that  an  appointment  made  by  the  wife  after  the  death  of  the  husband  was  an 
invalid  execution  of  the  power.    HoUiday  v.  Overiony  175. 

15.  lAfe  Interest."]  By  the  same  marriage  settlement  the  settled  estates  were,  in  de- 
fault of  appointment,  limited  in  trust  for  the  children  of  the  wife  equally  to  be  divided 
between  them  as  tenants  in  common,  and  not  as  joint  tenants :  — 

Held,  that  in  default  of  appointment,  the  children  took  only  life  estates,  there  being  no 
words  of  limitation.    /  b. 

16.  Election.']  In  1808,  T.  C.  made  a  will  of  real  and  personal  estate,  which  in  1810 
he  cancelled,  writing  a  memorandum  on  the  back  of  it  declaring  his  only  daughter, 
H.,  to  be  his  heiress,  and  charging  her  at  her  death  to  divide  his  property  among  her 
three  children,*  J.,  L.,  and  E.  This  memorandum,  being  unattested,  had  no  effect 
upon  his  real  estate,  and  was  treated  as  utterly  inoperative  as  to  either  real  or  per- 
sonal estate.  H.  took  out  administration  to  ner  nther,  and  H.  and  J.  £.  her  hus- 
band, took  possession  both  of  his  real  and  personal  propertv,  and  by  deed  and  fine, 
in  1811,  reciting  that  T.  C.  had  died  wholly  intestate,  and  iJiat  H.  £.  was  desirous 
of  carrying  out  nis  intention  expressed  in  the  memorandum,  J.  E.  and  his  wife  setded 
T.  C/s  reiu  property  upon  certain  trusts  for  the  benefit  of  themselves  and  their  three 
children.  M.  £.  died.  J.  £.  took  out  administration  de  bonis  mm,  &c  to  T.  C. 
His  daughter  L.  married  T.  L.,  and  upon  her  marriage  her  interest  under  the  deeds 
of  1811  was  settled  upon  her  and  her  children.  J.  E.  allowed  her  800/.  a  year  after 
her  marriage.  By  his  will,  in  1887,  J.  £.  directed  his  debts  to  be  paid,  and  reciting 
his  wish  to  carry  into  effect  the  wishes  of  T.  C,  he  gave  his  real  and  personal  estate 
among  his  cluldren.  J.  £.  died  in  1840.  T.  L.  was  considerably  indebted  to  him  at 
the  time  of  his  death,  and  T.  L.  subsequently  became  bankrupt,  without  having  paid 
such  debt  In  1845,  by  a  deed  of  arrangement  between  T.  L.  and  his  creditoxv,  his 
interest  in  right  of  his  wife  to  one  third  of  T.  C.'s  personal  estate  was  revested  in  T. 
L.  The  benefits  given  to  L.  L.,  wife  of  T.  L.,  by  the  deed  of  1811,  and  by  J.  £.'s 
will,  were  greater  than  those  given  by  the  memorandum  of  1810,  which  in  1848  was 
established  as  a  will  of  personal  property,  and  letters  of  administration  with  such  will 
annexed  were  ^nted  to  L.  L.,  who,  in  1845,  filed  a  creditors'  bill  against  the  ^e- 
cutor  of  J.  £.  m  respect  of  one  third  share  of  the  estate  of  T.  C,  daimed  by  her 
under  the  memorandum  of  1810.  The  bill  in  this  suit  was  then  filed  against  T.  L. 
and  his  wife  and  other  parties,  claiming  that  they  should  be  put  to  their  election  be- 
tween the  benefits  ^ven  to  L.  L.  by  the  memorandum  of  1810,  and  those  given  her 
by  the  deeds  of  1811,  and  the  will  of  J.  £.,  or  that  T.  L.'8  debt  to  J.  £.  might  be  set 
off  asainst  the  claim  made  upon  J.  E.'s  estate :  — 

Held,  that  neither  the  deed  of  1811  nor  tibe  will  of  J.  E.  raised  a  case  of  election  against 
L.  L.,  as  the  court  thought  that  J.  E.  referred,  in  those  instruments,  only  to  T.  C.'s 
desire  as  to  his  real  estate,  and  was  ignorant  till  the  time  of  his  death  that  T.  C. 
had  ever  expressed  any  desire  with  respect  to  his  personal  estate.  Egremont  v.  Lee, 
188. 

1 7.  Set-off.]    Held,  also,  that  the  allowance  of  BOOL  a  year  to  L.  L.  from  her  marriage 
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must  go  in  satis&ction  of  interest  upon  her  one  third  share ;  and  that  the  debt  of  her 
husband  to  J.  £.  must  be  set  off  against  his  marital  rights  in  the  money  recovered  by 
L.  L.    Ih, 

18.  Construction,']  Bequest  of  personalty  to  trustees,  in  trust  to  pa^  the  income  to  A 
and  B  for  their  lives,  with  provisions  for  the  maintenance  of  their  children,  if  any, 
and  against  alienation ;  ana  s^er  the  decease  and  failure  of  issue  of  A  and  B,  the 
trustees  were  to  continue  the  payments  to  any  husband  A  and  B  might  respectively 
have,  during  the  life  of  such  husband ;  and  after  the  decease  of  the  respective  hus- 
bands of  the  said  A  and  B,  then  the  testatrix  gave  the  whole  of  the  saia  funds  over 
to  C.    A  died  without  leaving  a  husband  or  issue :  — 

Held^  that  B  did  not  take  the  whole  for  her  life,  but  that  C  took  A's  share  immediately 
on  her  decease.    Ewinffton  v.  JFVnn,  236. 

19.  Vested  Interest.']  A  testator  gave  to  his  son  W.  the  dividends  of  a  sum  of  stoA 
during  life,  and  auer  the  death  of  the  son  he  gave  the  said  sum  unto  the  children  of 
his  said  son. 

Heldj  that  a  child  who  died  in  the  lifetime  of  W.  took  a  vested  interest  in  the  stock. 
Westwood  V.  Southey^  241. 

20.  BiUingsley  v.  WillSf  8  Atk.  219,  observed  upon.    Ih. 

21.  Interest  Divested,]  The  same  testator  made  a  similar  devise  for  the  benefit  of  a 
daughter  and  of  another  son,  and  of  their  children,  and  then  directed  that  upon  the 
deatn  of  either  of  his  said  sons  or  daughter,  without  issue,  then  the  dividends  so 
given  to  him,  her,  or  them  so  dying  should  be  paid  and  payable  to  the  survivors  or 
survivor  of  them,  his  said  sons  and  daughter:  — 

Heldf  that  the  interest  of  the  child  of  W.  was  divested,  and  that  the  other  son  and 
daughter  took  the  stock.    lb. 

22.  Bequest  to  Servants.]  Testator  bequeathed  '*  to  all  my  servants  living  with  me  at 
my  decease,  and  who  shall  have  then  lived  in  my  service  for  three  years,  one  year's 
wages:" — 

Heldj  first,  that  this  bequest  extended  to  servants  who  were  in  the  employment  of  the 
testator,  though  not  resident  in  the  same  house.    Blackwell  v.  Pennant,  270. 

28.  Secondly,  that  it  did  not  include  any  servants  who  had  never  entered  into  any  con- 
tract or  yearly  hiring,  or  in  which  yearly  wages  was  a^eed  upon ;  and,  therefore,  a 
^rdener,  who  was  engaged  at  a  fixed  sum  per  week,  although  paid  at  irr^olar 
intervals,  was  not  included.    lb. 


WINDING-UP  ACTS. 

1.  Expenses,  when  not  allowed,]  A  company  appointed  by  the  shareholders  of  a  dis- 
solved trading  company,  for  the  purpose  of  winding  up  the  concern,  incurred  ex- 
penses in  procuring  the  insertion  of  certidn  clauses  in  a  general  act  of  parliament, 
which  had  the  effect  of  making  it  applicable  to  the  winding  up  of  the  particular  con- 
cern:— 

Heldj  affirming  the  decision  below,  that  these  expenses  were  not  payable  out  of  the 
assets  of  the  cumpauy,  the  committee  not  having  been  authorized  by  the  shareholders 
to  incur  them.     Cropper,  ex  parte,  29. 

2.  Contributories —  Call  for  Costs.]  Where,  in  the  course  of  winding  up  the  affairs  of 
a  provisionally  registered  company,  a  class  of  persons  had  been  ascertained,  who,  by 
having  signed  the  subscribers'  a^ement  to  contribute  ratably  to  the  expenses  of 
forming  the  company,  had  made  Uiemselves  clearly  liable  as  contributories,  the  Mas- 
ter was  held  to  have  power,  in  exercise  of  the  discretion  given  to  him  by  the  103d 
section  of  the  Joint-stock  Companies  Winding-up  Act,  1848,  to  make  a  call  upon 
such  class  of  persons  ratably,  according  to  the  extent  of  their  interest  in  the  concern 
for  the  purpose  of  raising  a  fund  to  enable  the  official  manager  to  proceed  with  the 
winding  up  of  the  affairs  of  the  company :  — 

Held,  however,  that  though  the  Master  had  such  power,  yet  it  would  be  an  improper 
exercise  of  his  discretion,  under  the  103d  section,  to  make  any  call  for  costs  upon  the 
general  body  of  the  contributories,  if  it  appeared  by  the  proceedings  before  hun  that 
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any  individuals  of  such  contributories  were  indebted  to  the  concern  in  sums  which, 
if  psud,  would  render  the  call  unnecessary,  and  the  parties  so  indebted  were  in  cir- 
cumstances making  it  reasonably  probable  that  such  sums  could  be  recovered.  Gay^ 
ex  parte,  34. 

8.  But  secus^  where  it  appeared  the  parties  so  indebted  were  in  circumstances  making 
it  unsafe  to  rely  on  any  funds  to  oe  derived  from  them  as  a  substitute  for  the  calL 
Ih, 

4.  CorUnbutory.']  M.,  named  as  a  provisional  conunittce-man  of  a  scheme  for  making  a 
railway,  in  answer  to  an  offer  of  100  shares,  wrote  to  beg  that  thev  might  be  reserved 
for  him.  Afterwards  the  scheme  was  varied,  by  the  addition  of  a  branch  lailway, 
and  the  company  was  then  again  registered  provisionally.  Subsequently  the  secre- 
tary wrote  to  M.,  requesting  payment  of  the  deposit  on  the  shares  accepted  by  him, 
and  stating  that  his  letter  of  allotment  had  been  forwarded.  M.  replied  by  an  in- 
quiry whether  a  sufficient  number  of  deposits  had  been  paid  to  enable  the  company 
to  go  to  parliament  that  session,  and  whether  all  the  other  members  of  the  provisional 
committee  had  paid  their  deposits;  and  saying,  that  should  that  be  the  case,  he 
should  not  hesitate  to  pav  also.  A  few  days  afterwards  the  scheme  was  abandoned, 
and  on  the  winding  up,  M.  was  named  a  contributory.  On  motion  to  strike  out  his 
name:  — 

Held,  that  he  was  a  contributory,  on  the  authority  of  UpflTs  case,  the  circumstances  of 
this  case  being,  in  effect,  similar ;  and  that  the  addition  of  a  branch  line  to  the  ori- 
ginal scheme  was  not  such  an  alteration  as  to  absolve  him  from  his  agreement  to  take 
shares.    Manwaring's  case,  109.     [Reversed,  see  No.  6.] 

5.  ContrUmtoryJ]  M.,  named  as  a  provisional  conmiittee-man  of  a  scheme  for  making  a 
railway,  in  answer  to  an  offer,  by  the  secretary  of  the  association,  of  100  shares, 
wrote  to  beg  that  they  might  be  reserved  for  him.  Afterwards  the  secretary  wrote 
to  M.  requesting  payment  of  the  deposit  on  the  shares  accepted  by  him,  and  stat- 
ing that  his  letter  of  allotment  had  been  forwarded.  M.  replied  by  an  inquiry 
whether  a  sufficient  amount  of  deposits  had  been  paid  to  enable  the  company  to 
go  to  parliament  that  session,  and  wnether  all  the  other  members  of  the  provisional 
committee  had  paid  their  deposits;  adding,  that  upon  being  satisfied  upon  those 
points,  he  should  not  hesitate  to  pay  also.  A  few  weeks  afterwards  the  scheme 
was  abandoned,  and,  on  winding  up,  M.'s  name  was  placed  upon  the  list  of  contribu- 
tories :  — 

Held,  upon  an  appeal  motion  to  erase  his  name  from  the  list,  that  there  had  been  only 
a  conditional  acceptance  by  M.  in  case  the  requisite  amount  of  deposits  had  been 

Said ;  and  that,  as  the  evidence  showed  that  no  such  amount  had  or  could  be  paid, 
L's  name  ought  to  be  erased  from  the  list    Manwaring's  case,  222. 

6.  Contributory.']  By  a  clause  in  the  deed  of  settlement,  shareholders  were  allowed  to 
sell  and  transfer  their  shares  with  the  consent  of  the  directors,  '^  such  consent  to  be 
testified  by  the  managing  directors  signing  their  names  in  the  margin  of  the  instru- 
ment of  transfer."  In  the  present  case  it  was  not  done,  but  across  the  notice  to  the 
directors  of  the  vendor's  intention  to  sell  was  written  the  word  "  transferred,"  signed 
by  a  director.  The  deed,  which  was  executed  in  the  place  of  the  deed  of  settlement, 
was  not  si^ed  by  the  purchaser,  but  in  his  name  by  a  member  of  his  family,  who 
was  in  the  habit  d  sismng  for  him,  but  this  was  unknown  to  the  directors ;  and  the 
purchaser  subsequenUy  received  regularlv  the  dividends  upon  the  shares.  The  deed 
of  settlement  contained  a  cUuse,  that  ^'  all  sales  and  transfers  of  any  shares  not  made 
conformably  to  the  provisions  of  the  deed  of  settlement,  and  according  to  the  regu- 
lations of  the  directors,  shall  be  invalid  at  law  and  in  equity:" — 

Held,  all  matters  of  substance  having  been  complied  with,  and  the  deed,  which  was 
executed  being  considered  equivalent  to  an  execution  of  the  original  deed  by  the 
purchaser,  that  the  purchaser  was  properly  placed  on  the  list  of  contributories. 
Straffon's  Executors,  ex  parte,  275. 

7.  Estoppel.'j  The  doctrine  of  estoppel  applies  to  questions  as  to  contributories  under 
the  Windmg-up  Acts,  as  well  as  to  any  other  cases,    lb, 

8.  If  a  man  who  is  bound  to  execute  a  particular  deed,  executes  another  deed  at  the 
request  of  the  persons  who  have  a  right  to  call  upon  him  to  execute  the  particular 
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deed,  and  the  deed  be  executes  contains  a  covenant  that  he  will  perform  all  the 
covenantB  in  the  ]>rincipal  deed,  he  is,  by  infusion  as  it  were,  as  macn  a  partj  to  fbe 
principal  deed  as  if  be  had  executed  that  deed.    lb, 

9.  Semblej  if  any  formalities  have  been  wanting  upon  a  sale  and  transfer  of  shares, 
either  the  seller  or  the  purchaser  has  a  right  in  this  court  as  against  &e  other  to 
compel  him  to  do  all  acts  necessaiy ;  as  to  Uie  seller,  to  relieve  bun  horn  aU  liability 
as  owner ;  as  to  the  purchaser,  to  clothe  him  with  complete  legal  interest    /&. 
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ABJUI^ATION  OATH. 
See  Oath. 

ACKNOWLEDGMENT. 
See  Limitations. 

ACTION. 

1 .  For  Breach  of  Official  Duty.']  No  action  lies  agunst  the  clerk  of  a  counbr  coart  for 
not  preparing,  or  for  negligently  preparing,  a  notice  to  the  defendant  of  an  order 
against  him  to  pay  a  debt  by  instaunents,  which  order  was  m»ie  by  the  jndge  at  the 
time  of  deliyenhg  judgment ;  snch  order  being  part  of  the  judgment,  and  not  re* 
quiring  service.    Robinson  v.  Gelly  602. 

2.  Ely  V.  Moulef  20  Law  J.  Bep.  (k.  s.)  Ezch.  29 ;  s.  c.  1  Eng.  Rep.  498,  confinned.  Ih. 

3.  An  action  on  the  case  will  not  lie  for  every  neglect  to  perform  a  contract  Wood 
V.  Ftnnis,  537. 

See  Debt. 


AFFIDAVIT. 

1.  Sufficiency  of.']  An  affidavit,  stating  that  the  plaintifT  hasgiyen  notice  of  trial,  and 
has  not  proceeaed  to  trial  pursuant  to  the  said  notice,  is  sufficient  to  call  upon  a  plain- 
tiff* to  show  cause  why  there  should  not  be  a  judgment,  as  in  the  case  or  a  nonsuit 
against  him,  and  to  satisfy  the  court  that  he  has  made  no  default  DriscoU  v.  Whal- 
ley^  436. 

2.  Edgar  v.  HaUidayj  1  L.  M^  &  P-  367,  overruled.  lb. 

3.  How  Entitled.']  The  defendant  was  sued  as  *<  H.  W.  B."*  He  appealed  as  <<  Henry 
William  B."  The  de<;iaration  described  him  as  <<  Henry  William  B.  sued  as  H.  W. 
B."  The  affidavits  were  entitled  <'  IClary  John  B.,  sued  as  Henry  William  B." 
The  court  admitted  the  affidavits.    Baldwin  v.  Bauerman^  510. 

Proper  Title  to."] 

See  Fees. 


AGENT. 
See  Pbincipal  ajxv  Agent. 
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AMBIGUITY. 
See  FiiEs.CRipnoN. 

AMENDMENT. 

Of  Particulars."]  The  plaintiff's  particulars  in  a  plaint  in  a  county  court  alleged  that 
the  defendant  had  deepened  the  bed  of  a  river,  and  thereby  varied  the  level, 
whereby  the  plaintiff  had  been  deprived  of  his  accustomed  head  of  water  at  his  milL 
It  appeared  in  evidence  that  the  defendant  had  formerly  deepened  the  bed  of  the 
stream,  for  which  the  plaintiff  recovered  damases  in  an  action ;  that  the  defendant 
then  erected  on  his  own  land  a  dam,  which  while  it  remained,  kept  up  the  head  of 
water  as  of  old ;  that  the  defendant  afterwards  removed  the  dam,  on  which  the  water 
fell,  and  the  plaintiff  brought  the  present  action.  The  county  court  judge,  thinking 
the  particulars  were  not  full  enough  to  meet  the  evidence  as  to  the  loss  of  the  water, 
directed  an  amendment  under  the  rule  104  of  the  County  Court  Rules,  and  inserted 
the  words  "  and  unlawfully  lowered  the  dam  "  before  the  word  "  whereby  "  in  the 
particulars.  It  was  objected  that  the  judge  by  rule  104  could  only  amend  in  case 
of  a  variance  between  the  allegations  and  proof,  that  there  was  no  variance  here,  and 
that  consequentiy  the  amendment  was  improper. 

The  court  of  appeal,  though  they  deemed  the  amendment  unnecessary,  held  that  the 
jud^e  who  considered  that  there  was  a  variance,  had  under  the  circumstances  au- 
thority to  make  the  amendment  at  his  discretion.     Cannon  v.  Johnson^  823. 

ANCIENT  LIGHTS. 
See  Light,  and  Note,  p.  423. 

ANNUITY. 

Assignment  of —  Gift  Over,"]  A  testator  bequeathed  to  his  son  W.  B.  an  annuity  pay- 
able quarterly,  charged  upon  his  personal  estate ;  and  by  his  will  declared  that  the  re- 
ceipt of  W.  B.  in  his  own  band  should  be  the  only  receipt  which  his  executor,  H.  C.  B., 
should  be  bound  to  accept,  and  that  it  should  be  lawful  for  H.  C.  B.  to  require  W. 
B.  to  attend  at  the  town-hall  in  N.  in  order  to  receive  and  give  receipts  for  the  an- 
nuity, and  to  suspend  pavment  until  such  requisition  should  be  complied  with ;  and 
subject  to  such  annuity  the  testator  gave  all  his  estate  to  H.  C.  B. :  — 

Held,  that  such  annuity  was  assignable  by  W.  B.  without  H.  C.  B.'s  consent,  notwith- 
standing the  power  m  H.  C.  H.  to  rec^uire  W.  B.'s  attendance  to  receive  pa3nnent  at 
a  particular  place,  and  that  the  right  in  H.  C  B.  to  suspend  payment  did  not  amount 
to  a  "  gift  over  "  to  him.    Arden  v.  Goodacrey  468. 

APPEAL. 

In  County  Court."]  On  the  hearins  of  a  county  court  appeal,  it  cannot  be  taken  as 
an  objection  to  the  jurisdiction  of  the  court  of  appeal,  that  the  notice  of  appeal  does 
not  contain  any  statement  of  the  grounds  of  dissatis&ction  with  the  decision  of  the 
county  court  judge  as  required  by  rule  151  of  the  County  Court  Rules.  Cannon  t. 
Johnson,  828. 

ARBITRATION. 

A  mere  covenant  between  parties,  to  refer  to  arbitration,  will  not  oust  courts  of  law  of 
their  jurisdiction.    Lord  Campbell,  C.  J.    Reeves  v.  White,  848. 

When  an  Exclusive  Remedy,] 

See  Benefit  Building  Socibtt. 
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ASSIGNMENT. 
See  Trespass.    Annuity. 


AWARD. 
VdidUy  of. 2 

See  Tithes. 


BAILIFF. 
See  Sheriff. 

BAILMENT. 
See  Carriers. 

BARON  AND  FEME. 
See  Witness.    Husband  and  Wife. 

BENEFIT  BUILDING  SOCIETY. 

1.  Right  of  Action  by  Trustees,"]  The  declaration  alleged  the  making  of  an  indenture  of 
mortgage  between  the  trustees  of  a  benefit  building  society  of  the  one  part,  and  the 
defendant,  a  member  of  the  society,  of  the  other  part,  whereby  in  consideration  of 
600/.,  the  amount  appropriated  in  respect  of  the  defendant's  shares,  and  paid  to  him 
by  the  trustees,  the  defendant  mortgaged  certain  land  to  the  trustees  for  the  use  and 
benefit  of  the  society,  and  did  also  uiereby  covenant  to  make  the  several  payments, 
and  perform  all  the  rules  of  the  society  in  respect  of  the  said  shares.  It  then  alleged, 
after  the  other  necessary  averments,  as  Breaches,  first,  the  non-payment  of  certain 
monthly  instalments  according  to  one  of  the  rides  of  the  society ;  secondly  and 
thirdly,  the  non-payment  of  subscriptions  and  fines  pursuant  to  other  rules  of  the 
society. 

Pleas ;  first,  that  the  38d  rule  provided  that  "  the  directors  shall  decide  anv  disputes 
that  may  arise  between  the  society  and  any  member,  or  any  person  complaining  on 
account  of  any  member,  respecting  the  construction  of  or  any  omission  in  the  rules, 
or  respecting  any  other  matter  rektin^  to  the  society  and  such  member  or  person; 
and  the  decision  of  the  directors,  if  satisfactory  to  both  parties,  shall  be  conclusive ; 
but  if  not  satisfactory,  such  dispute  shall  be  referred  to  arbitrators,  pursuant  to  10 
Geo.  4,  c.  56,  s.  27,"  &c.  The  plea  then  alleged  that  the  causes  of  action  were  mat- 
ters in  dispute  between  the  societv  and  the  defendant  as  a  member,  respecting  mat- 
ters relating  to  the  society  and  the  defendant  as  a  member.  That  arbitrators  were 
duly  appointed  according  to  the  said  rule,  and  continued  to  be  arbitrators  until  the 
commencement  of  the  suit  That  the  defendant  had  never  had  notice  of  or  assented 
to  any  decision  of  the  directors,  and  had  always  been  and  was  ready  and  willing  to 
refer  the  causes  of  action  to  the  said  arbitrators,  &c. 

Secondly,  that  the  18th  rule  provided  that  before  a  member  should  be  allowed  to  receive 
the  amount  of  the  appropriation  mentioned  in  the  rule,  he  should  deliver  to  the  ma- 
nager of  the  association  a  written  statement  of  the  nature  and  situation  of  the  premises 
offered  as  a  security,  and  the  manager  should  forthwith  transmit  the  same  to  the  sur- 
veyor of  the  association,  who  should  survey  the  premises  and  report  to  the  directors, 
and  if  the  directors  were  satisfied,  they  were  to  have  such  security  examined  and 
approved  of  in  the  manner  pointed  out  in  the  said  rule,  and  then  200Z.  should  be 
advanced  out  of  the  funds  of  the  association,  upon  a  mortgage  by  the  member,  of  the 
property  purchased  by  the  appropriation,  or  of  other  property,  &c.  That  the  19th 
rule  provided,  that  if  after  execution  of  a  mortgage  a  member  failed  for  six  monthly 
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nights  to  pay  and  observe  all  subscriptions,  payments,  and  regulations,  then  the 
directors  should  appoint  a  person  to  coUect  the  rents  and  profits  of  the  premises,  and 
if  insufficient,  or  the  member  refused  to  allow  or  empower  such  collection,  or  if  re- 
quired himself  to  collect  and  pay  over  the  same,  then  the  directors  were  empowered 
to  sell  the  property,  &c«  The  plea  further  alleged,  that  the  causes  of  action  were  in 
respect  of  certain  subscriptions  and  other  pa,yments,  which  were  for  more  than  dx 
calendar  months  after  the  execution  of  the  mortgage  indenture  due  and  owing  by 
the  defendsmt  as  a  member.  That  the  defendant  had  fidled  for  six  monthly  niehts 
to  pay  and  pezfonn  his  subscriptions  and  regulations.  That  the  mortgaged  premises 
were  a  sufficient  security  to  the  association  for  the  moneys  advanced  and  required  to  be 
paid ;  and  that  if  the  directors  had  appointed  a  person  to  collect  the  rents  and  pro- 
nts  of  the  premises,  there  would  have  been  sufficient  to  reimburse  the  plaintiffs,  all 
costs,  chaiges,  and  expenses,  and  aU  subscriptions  and  other  parents  due  from  the 
defendant.  There  was  then  an  avennent  of  readiness  and  willingness  on  the  part 
of  the  defendant  to  penmt  the  rents  to  be  collected,  &c.,  and  a  fiulure  on  the  part  of 
the  directors  and  trustees  to  appoint  anjr  person  for  that  purpose,  or  to  require  the 
defendant  to  collect  them  himself.    Verification. 

Relocation  to  the  first  plea,  that  the  rules  were  duly  certified,  allowed,  and  enrolled,  and 
the  first  meeting  of  the  societjr  afterwards  hoMen,  before  the  defendant  became  a 
member.  That  liy  accident,  mistake,  and  oversight  of  the  society,  no  arbttrators 
had  ever  been  elected  or  appointed  pursuant  to  me  SSd  rule.  Without  this,  thayt, 
&c.:  — 

Held,  on  demurrer  to  the  second  plea  and  the  replication,  first,  that  the  declaration 
showed  a  good  cause  of  action  in  the  phuntifis  as  trustees  under  the  6  &  7  WilL  4, 
c.  32,  and  10  Geo.  4,  c.  56.    Reeves  v.  White,  832. 

2.  Proceedings  by  ArbiiraiUm,']  Secondly,  that  the  proceeding  by  arlntrati<ni  j^rovided 
for  by  the  27th  section  of  tne  10  Geo.  4,  c.  56,  and  the  33d  rule  of  die  society  was 
imperative  to  the  exclusion  of  the  right  to  bring  an  action,  and  th«:efore  ttiat  the  first 
plea  was  good.  lb, 

3.  Laches."]  But,  thirdly,  that  the  replication  was  a  sufficient  answer  to  soch  plea, 
and  was  not  open  to  the  objection  that  the  socie  y  was  thereby  taking  advantage  of 
its  own  wrong,  lb, 

4.  Plea.']  Fourthly,  that  the  second  plea  was  no  answer  to  tiie  plaintifi^'s  right  to 
maintain  the  action.  lb. 


When  a  Payment.] 


Amendment  of.] 


BILL  OF  EXCHANGE. 

See  Ships  A3sn>  Sbxppino. 
m 

BILL  OF  PARTICULARS. 
See  Amenbbibnt. 

BOROUGH-RATE. 


1.  How  Made.]  The  town  council  of  the  borough  of  Litchfield  made  an  estimate  for 
a  borough-rate,  and  included  in  it  an  item  of  105/.  lis.  6d.  in  respect  of  arrears  for 
three  years  and  a  half  of  an  annuity,  granted  by  them  as  compensation  to  a  discharge 
ed  town-clerk,  who,  not  being  satisfied  with  the  same,  had  broi^t  an  appeal  respect* 
ing  it,  which  was  still  imdecided  when  the  borough-rate  was  made.  Tbe  estimate 
contained  also  a  sum  of  BOOL  in  respect  of  unascertained  law  costs  due  to  the  present 
town-clerk,  including  in  that  amount  a  disbursement  of  4672.  which  was  paid  by  the 
town-clerk  spontaneously  to  prevent  an  execution  for  that  amount  issuing  agsunst  the 
corporation.  The  bill  of  costs  had  not  been  delivered  when  tibe  estimate  and  rate 
were  made.  The  council  ordered  a  borough-rate  to  be  made  for  the  amount  of  the 
estimate  at  a  meeting  which  was  not  a  nubuc  meeting.  On  the  19th  c£  July,  1847, 
the  mayor  made  his  warrant  ordering  toe  treasurer  ^*  within  one  hundred  days  from 
the  date  thereof  to  demand  from  the  overseers  of  parishes  within  the  borough  die 
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sums  assessed  on  them  respectively.  The  tireasurer  on  the  same  day,  by  his  precept 
to  the  overseers,  required  that  ^  within  one  hundred  days  next  after  the  receipt 
thereof  by  them,"  they  should  pay  him  the  amounts  of  the  poor-rates.  It  was  not 
until  the  29th  of  July  that  this  precept  was  served  on  the  plaintifir,  who  was  an  over- 
seer of  one  of  the  parishes  in  tne  borough.  In  March  following,  the  plaintiff  went 
out  of  office,  not  having  psud  to  the  treasurer  all  that  was  due  in  respect  of  the  1x>- 
roush-rate.  After  that  he  was  summoned  before  the  defendants,  both  of  whom  were 
justices  of  the  borough,  (one  of  them,  Johnson,  bein^  also  mayor,)  who  ultimately 
issued  a  distress  warrant,  sisned  by  both  defendants  as  justices,  and  by  Johnson  also  as 
mayor,  imder  which  the  plaintin 's  goods  were  taken  for  the  non-payment  of  the 
rate.  The  plaiintaff  brougnt  replevin :  — 
Held,  that  it  is  not  necessary  that  a  borough-rate  should  be  made  in  public.  Jones  v. 
Johnson,  532. 

2.  Retrospective.']  Held,  also,  that  the  items  of  105^  and  800/.  could  not  be  considered 
as  bygone  excuses  so  as  to  make  the  rate  retrospective  in  respect  of  them ;  as  the 
question  relating  to  the  first  sum  was  still  under  appeal  and  with  regard  to  the  se- 
cond that  the  council  were  justified  in  treating  the  costs  of  liti^tion  as  expenses  not 
actually  incurred  before  the  delivery  of  die  attorney's  bill ;  and  that  at  all  events  as 
the  pkundff  had  not  appealed  against  the  rate,  it  must  be  taken  as  good  as  regards 
the  defendants.  lb. 

8.  Qucere — Whether  a  borouj^^rate  made  for  the  payment  of  expenses  already  incur- 
red under  the  stat  5  &  6  Will.  4,  c.  76,  would  oe  bad  tiiougn  retrospective,  and 
whether  Woods  v.  Reed.  2  Mee.  &  W.  777 :  s.  c.  6  Law  J.  Sep.  (n.  8.)  M.  C.  105, 
can  be  supported.  lb. 

4.  Warrant  of  Distress."]  Held,  next,  that  the  variance  between  the  time  for  payment 
in  the  mayor's  warrant  and  the  ti^easurer's  precept  was  immaterial,  and  that  the 
plaintiff  could  not  complain  of  it,  as  Hie  precept  gave  him  a  longer  time  for  payment 
than  the  mayor's  warrant  directed,  lb. 

5.  lAalnlity.]  Held,  further,  that  the  plaintiff  was  liable  to  the  distress,  although  he 
had  gone  out  of  office  before  the  distress  warrant  was  executed,  as  he  was  an  offen- 
der under  the  act,  which  provides  that  the  goods  of  the  offender  should  be  seized, 
and  the  existing  overseers  had  power  to  make  a  rate  to  reimburse  him.    lb. 

6.  Signature  to.]  Held,  lastiy,  that  the  ugnature  by  Johnson  as  justice,  to  the  distress 
warrant,  did  not  prevent  the  warrant  mm  being  nis  warrant  as  mayor  also.    lb. 

BEOEER. 

Payment  by.] 

See  Ships  and  Shipping. 


BUILDING  ACT. 
See  Metropolitan  Building  Act. 

BURGESS  LIST. 

Revising  List  of  Ckdmanis.]  If  the  burgess  lists  of  a  municipal  corporation  be  defective 
and  null,  and  the  mayor  and  assessors  decline  to  revise  them,  they  are  not  bound 
to  revise  the  list  of  claimants  who  claim  to  be  inserted  on  the  burgess  lists.  The 
Mayor  ffc,  of  Harwich,  in  re,  882. 

CARRIERS. 

nmitation  of  Liability.]^  The  plaintiff  delivered  a  horse  to  the  defendants  (a  railway 
company^  to  be  earned  by  them,  but,  upon  his  doing  so,  he  was  required  by  them 
to,  and  did  sign  a  ticket,  which  contained  the  following  woids :  —  "  This  ticket  is 
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ifisued  subject  to  the  owner  undertaking  to  bear  all  the  risk  of  injury  by  conyeyanoe 
and  other  contingencies ;  the  company  will  not  be  responsible  for  any  damage,  how- 
ever caused,  to  horses,"  &c. :  —  * 
Held^  that  this  amounted  to  a  *^  special  contract"  within  the  6th  section  of  the  Carriers 
Act,  and  that  the  company  were  thereby  exempted  from  all  liability  for  any  damage 
that  might  be  occasioned  to  the  horse.    MorviUe  v.  Great  Northern  Railway  Co,  366. 

CASE. 
See  Action. 


CASES  AFFIRMED,  OVERRULED,  &c. 

Bussey  v.  Bamett,  9  Mees.  &  Wels.  doubted 506 

Clayton  v.  Lowe,  5  Bam.  &  Aid.  636,  affirmed 455 

Cocking  v.  Ward,  1  Com.  B.  Rep.  858,  affirmed 617 

Doe  d.  Evers  v.  Challis,  2  Eng.  Rep.  215,  overruled 429 

Edgar  v.  Halliday,  1  L.  M.  &T.  367,  overruled 436 

Ely  V.  Moule,  20  Law  J.  Rep.  (n.  s.)  Exch.  29  ;  s.  C.  1  Eng.  Rep.  493,  affirmed  502 

Fenn  v.  Bittleston,  8  Eng.  Rep.  488,  approved 322 

Fitzherhert  v.  Shaw,  1  if  Black.  258,  affirmed 499 

Govdd  V.  Williams,  4  Dowl.  P.  C.  91,  affirmed 424 

•Tbnf 5  v. //arruon,  6  Exch.  Rep.  328,  disapproved 331 

Xcy /and  V.  Tbncrgrf,  3  Eng.  Rep.  479,  overruled 513 

MacdoitgaU  v.  Paterson^  7  Eng.  Rep.  510,  approved        .        .        ;        .        .  331 
Palmer  v.  Richards,  6  Exch.  835,  disapproved ;  s.  c.  5  Eng.  Rep.  535        .        .831 

The  Queen's  case,  2  Brod.  &  Bing.  292,  affirmed 484 

Regina  v.  Brown^  8  En^Rep.  321,  denied 529 

Story  V.  Finnis,  3  Eng.  Rep.  548,  affirmed 51 S 

Strong  v.  Hart,  6  B.  &  C.  160,  affirmed 495 

Woods  V.  Reed,  2  Mee.  &  Wels.  777,  doubted 532 

CHAPLAIN. 
Tenure  of  Office.'] 

See  Poor-Law  Board. 

CHARTER. 

Construction  of,"] 

See  Prescriptiok". 

CHARTER-PARTY. 
See  Principal  and  Aasirr. 


CLERK. 
Of  County  Court,  Liability  of] 

See  Action. 


COM^nSSIONERS: 

Under  Tithe  Commutation  Act,] 

See  Tithes. 


COMMITMENT. 

Form  of] 

See  Highway. 
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Of  21Me».] 


When,  lUegcd,^ 


Of  Contract.'] 


COMMON-CABBIERS. 
See  Carrisbs. 

COMMUTATION. 
See  Tithes. 

COMPENSATION. 
See  Damages. 

CONSIDERATION. 
See  Co3iTRACT. 

CONSTRUCTION. 

See  Landlord  and  Tenant. 

CONTINGENT  REMAINDER. 
See  Will. 

CONTRACT. 

1.  lUeoal  Cofisideration.']  Although  there  is  no  legal  obligation  upon  a  creditor  of  an 
insoiTcnt  to  oppose  his  discharge,  yet  where  he  has  given  notice  of  an  opposition  and 
led  other  creoitors  to  believe  that  he  will  go  on,  and  that  the  case  will  be  properly  ad- 
judicated on,  tiie  subsequent  withdrawing  of  his  opposition  is  not  a  vaud  consider- 
ation to  support  an  agreement  to  pay  money  to  him,  and  such  an  agreement  is  illegal 
and  agiunst  the  policy  of  the  insolvent  act    HaU  v.  Dysouj  424. 

2.  Gould  V.  Williams,  4  Dow.  P.  C.  91  affirmed.    76. 

CONVICTION. 

Joint  or  SevercdJ]  The  stat  11  &  12  Vict  c.  44,  s.  5,  which  prescribes  that  if  a  justice 
shall  refuse  to  do  any  act  relating  to  his  office,  he  maybe  directed  by  rule  of  court  to 
do  it,  does  not  authorize  the  court  to  order  justices  to  draw  up  one  joint  conviction 
instead  of  two  separate  convictions  against  each  of  two  persons  against  whom  a  joint 
information  has  b^en  laid,  and  heard  and  determined  oefore  the  justices.  Clee  $* 
Osborne,  in  re,  865. 

CORPORATION. 

Action  against  hy  an  Officer  for  Jus  Salarj/.'] 

See  Debt. 

VOL.  X.  54 
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COSTS. 

1.  Under  13  §•  14  VicL  c,  61.]  The  18th  section  of  18  &  14  Vict.  c.  61,  which  pro- 
Tides  that  where  less  than  20/.  is  recovered  in  an  action  in  the  superior  courts,  and 
it  shall  be  made  to  appear  to  the  satisfaction  of  the  court  or  a  judge  at  chambers, 
that  the  action  was  of  the  description  therein  specified,  such  court  or  judge  "•  maj 
thereupon  by  rule  or  order  direct  that  the  plaintiff  shall  recover  his  costs ;  **  confers 
a  power  upon  the  court  or  a  judge  to  grant  costs,  which  is  imperative  in  cases  filing 
within  that  section.     Crake  ▼.  Powell^  329. 

2.  Costs  of  the  Cause."]  Assumpsit  by  an  engineer  for  making  the  survey  and  plans 
for  a  proposed  railway.  Fleas,  general  issue  and  payment  On  the  trial  the  cause 
was  referred,  the  costs  to  abide  ue  event  To  support  his  case  the  plaintiff  relied 
on  the  evidence  of  H.,  (who  had  been  examined  under  a  commission,)  to  prove  that 
the  plans  and  surveys  were  correct    The  defendant  sent  engineers  down  to  exar 

'  mine  the  sround,  and  call  them  as  his  witnesses,  to  prove  that  the  work  vras  badly 
done.  The  arbitrator  found  for  the  plaintiff  on  the  first,  and  for  the  defendant  on 
the  second  issue.  On  the  taxation  ox  costs  the  I^^ter  disallowed  the  defendant  the 
costs  of  cross-examining  U.,  and  the  costs  of  the  journeys  and  surve3rB  of  his  engi- 
neers, though  he  tJlowed  the  costs  of  their  attendance  before  the  arbitrator: — 

Held^  that  the  Master  >inis  right  in  both  points,  with  regard  to  H.,  as  his  evidence  re- 
lated only  to  the  first  hsue,  and  with  regard  to  the  cost  of  the  engineers  that  it  is  a 
general  rule  of  taxation  tlJat  expenses  of  preparing  witnesses  to  give  evidence  are 
not  costs  of  litigation  chargeable  to  the  losing  party.     Gravatt  v.  Atwoody  404. 

3.  Qualifying  Witnesses,]  The  expenses  of  witnesses  employed  by  the  plaintiff  to 
seek  for  the  defendant,  in  order  to  identify  him  as  the  party  who  had  committed  the 
wrong  of  which  the  plaintiff  compliuns  ia  an  action  on  the  case,  cannot  be  allowed 
as  costs  of  the  cause  for  the  plaintiff  after  verdict  in  his  favor,  as  they  are  not  costs 
incidental  to  the  trial,  but  merely  expenses  U*  qusJlf^'ing  the  witnesses  to  give  evi- 
dence.    SmaU  V.  Batho,  464. 

4.  To  a  Party  Witness,]  The  simple  feet  of  a  successful  party  to  an  action  being 
examined  as  a  witness  is  not  sufiicient  to  entitle  him  to  recover  his  expenses  as  a 
witness  against  the  opposite  party,  and  i^  it  appear  that  his  attendance  was  unneces- 
saiy,  or  for  the  purpose  of  superintending  the  conduct  of  the  cause,  such  costs  will 
not  be  allowed.    Howes  v.  Barber^  465. 

5.  Subsistence  Money.]  The  plaintiff,  the  captain  of  a  ship,  sued  the  owner  for  wages, 
and  could  only  make  out  his  claim  by  his  own  evidence  or  by  sending  out  a  commis- 
sion abroad.  He  remained  in  England  for  the  purpose  of  being  examined  at  the 
trial,  at  which  he  recovered,  and  the  Master  made  him  the  like  lulowance  for  main- 
tenance from  the  service  of  the  writ  until  the  day  of  trial  as  would  have  been  made 
to  a  third  person,  a  witness,  under  similar  circumstances :  — 

Heldf  that  such  costs  were  properly  allowed.    lb. 

See  p.  329.    Eegina  v.  Ingham^  382. 


Appeal  in.] 

Power  of  Amendment  in. 

Practice  in.] 

Clerk  of  Liability  of] 


COUNTY  COURT. 
See  Appeal. 

See  Amendment. 

See  Negligence. 

See  Action. 
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COUNTY  COURT  JUDGE. 

1.  Removal  of--  Quo  Warranto.']  By  the  9  &  10  Vict  c.  96,  s.  18,  it  shaU  be  lawful 
for  the  Lord  Chancellor,  or,  where  the  whole  district  is  within  the  duchy  of  Lancas- 
ter, for  the  chancellor  of  the  said  duchy,  if  he  shall  think  fit,  to  remove  for  inability 
or  misbehavior  any  judge  already  appointed  or  hereafler  to  be  appointed.  By  an 
instrument  under  the  Eeind  and  seal  of  the  chancellor  of  the  duchy,  W.  R.  was 
removed  from  his  office  of  county  court  judge  on  the  ground  of  inability  or  misbe- 
havior :  — 

Heldf  that  this  instrument  was  not  absolutely  conclufflve,  but  that  it  was  open  to  the 
party  removed  to  show  that  he  had  no  notice  of  the  charges  against  nim,  or  no 
opportunity  of  being  heard  in  his  defence,  or  that  no  evidence  was  adduced  to  sup- 
port the  charges,  or  that  the  complaints  against  him  were  not  of  such  a  nature  as 
amounted  to  inability  or  misbehavior  within  the  meaning  of  the  act ;  but  where  ho 
had  a  fair  opportunity^  of  being  heard,  and  where  the  charges,  if  true,  amounted  to 
inability  or  misbehavior  in  his  office,  and  evidence  had  been  given  in  support  of 
them,  Uie  chancellor  was  held  to  be  the  sole  judge  of  the  weight  of  the  evidence, 
and  tJiis  court  would  not  question  the  appointment  of  a  successor  by  quo  warranto, 
Eamshay,  ex  parte,  445. 

2.  Jurisdiction  of  Chancellor.']  An  instrument  removing  a  county  court  judge  from 
office  need  not  set  out  all  the  proceedings  instituted  m  order  to  the  removal,  with 
the  specific  charges  showing  inability  or  misbehavior,  or  the  evidence  adduced  to 
support  those  charges.    lb. 

3.  If  it  be  drawn  up  in  the  words  of  the  act  of  parliament  it  will  be  presumed,  until  the 
contrary  is  proved,  that  the  chancellor  has  duly  exercised  his  junsdiction.    lb. 


CROSS-EXAMINAIION. 

1.  Practice.]  A  witness  cannot  be  asked  on  cross-examination  whether  he  did  not 
write  a  certain  letter  in  answer  to  another  which  charged  him  with  an  offence  with- 
out such  other  letter  being  first  produced,  its  non-production  being  unexplained, 
even  although  the  object  of  the  cross-examination  was  only  to  discredit  the  witness. 
Confirming  The  Queen's  case,  2  B.  &  B.  286.  WiixiAMS,  J.,  dubitante.  Macdonr 
nell  V.  Evans,  484. 

2.  Per  Cresswell,  J.  If  a  witness  be  asked,  on  cross-examination,  whether  he  has 
been  convicted,  the  question,  if  objected  to,  ought  to  be  rejected,  unless  the  record 
be  produced.    lb. 


CUSTOM. 
See  Fbescriftiok. 

DAMAGES. 

Menial  Suffering.]  In  an  action  by  the  personal  representative  of  a  deceased  person 
to  recover  damagfss  for  his  death  under  9  &  10  Vict  c.  93,  the  jury,  in  assessing  the 
damages,  are  confined  to  injuries  of  which  a  pecuniary  estimate  can  be  made,  and 
cannot  take  into  their  consideration  the  mental  suffering  occasioned  to  the  survivors 
by  his  deatii.    Make  v.  The  Midland  Railway  Co.  437. 

In  Trespass  de  bonis.] 

See  Tbespabs. 
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DEBT. 

By  an  Officer  of  a  Corporation.']  The  Municipal  Corporation  Act,  5  &  6  WilL  4,  c. 
76,  s.  92,  enacts,  "  That  after  the  election  of  the  treasurer  in  any  borough,  the  rents 
and  profits  of  all  hereditaments,  and  the  interest  of  all  moneys  belonging  to  the  cor- 
poration, shall  be  paid  to  the  treasurer,  and  by  him  carried  to  the  account  of  the 
*^  Borough  Fund,"  which  fund  shall  be  applied  towards  payment  of  the  salary  of  the 
mayor,  &c.,  and  of  the  respective  salaries  of  the  town-clerk  and  treasurer,  and  of 
every  other  officer  whom  the  council  shall  appoint :  — 

Heldy  that  an  officer  appointed  by  the  council  with  a  salary  cannot  nudntain  an  action 
of  debt  against  the  corporation  for  arrears  of  such  salary.  Addison  y»  The  Mayor ^ 
(fc.  of  Preston,  489. 

DEMURRER. 
See  Highway. 


DEPUTY. 
See  Sheriff. 

DISTRESS. 

See  Borough-Rate. 

EASEMENT. 
See  Light. 

EJECTMENT. 


Warrant  of] 


Practice.]  The  court  refused  a  rule  nisi  for  judgment  against  the  casual  ejector  in  a 
country  cause,  where  two  terms  had  been  aUowed  to  elapse  since  service  of  the 
declaration,  by  reason  of  negotiations  pending  between  ^e  parties  as  to  the  settle- 
ment of  the  action ;  it  not  being  shown  that  the  tenant  had  taken  advantage  of  the 
delay  to  avoid  firesh  service.    Panton  v.  Roe,  509. 

See  Landlord  and  Tenant.    Production  of  Documents. 


ELECTION. 
See  Burgess  List. 

ENTRY. 
See  Lands  Clauses  Consolidation  Act. 

EVIDENCE. 
See  Cross-Ex amination.    Prescription.    Production  of  Documents 

AViTNESS. 
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EXECUTION. 
See  Sheriff. 

EXECUTORS. 

Promise  by,  under  Statuie  of  Frauds. 

See  Fbauds. 

EXECUTORY  DEVISE 
See  Will. 

EXTORTION. 
See  Fees. 

FEES. 

1.  To  Sheriffs.']  The  fees  allowed  to  sheriffs  and  their  officers  under  the  7  Will.  4,  and 
1  Vict  c.  65,  s.  2,  "  for  search  for  detainers/'  and  "  for  supersedeas  —  discharge  to 
any  writ  or  process,  or  for  the  release  of  any  defendant  in  custody,  or  of  goods  taken 
in  execution,"  are  not  applicable  where  the  debt  and  costs  are  paid  afler  the  seizure 
under  ay?./a.    Masters  v.  Lowiher,  471. 

2.  Semblc,  that  the  proper  title  of  affidavits  in  support  of  a  rule  for  an  attachment 
against  a  sheriff's  officer  for  extortion  in  the  execution  of  a^.  /a.  is  in  the  cause.   I  b, 

FIXTURES. 
See  Landlord  and  Tenant. 

FLOATING  PIER 
See  Taxes. 

FORMEDON. 
See  Limitations. 

FRAUDS,  STATUTE  OF. 

1.  Promise  by  Executor, "]  Mortgagees  having  offered  to  give  the  defendant,  the  exe- 
cutor of  the  mortgagor,  time  for  payment  of  the  mortgage-money,  provided  a  sum  of 
£1,500  should  be  made  up  on  a  day  fixed,  tha  defendant,  on  the  18th  of  December, 
wrote  them  a  letter  stating  his  present  inability  to  pay,  and  asking  for  a  year's  time, 
but  saying  that  he  had  100/.,  wnich  he  would  pay  over,  and  that  he  would  engage  by 
the  beginning  of  April  to  have  another  lOOL  ready,  and  other  sums  afterwards.  The 
letter  contained  other  statements,  and  a  further  request  for  time.  On  the  3d  of  Janu- 
ary the  mortgagees  sent  the  defendant  an  answer,  saying  they  considered  that  200/. 
would  be  paid  by  the  first  of  April,  but  could  not  promise  further  time  unless  the 
amount  was  made  up  to  1,500/.     The  200/.  not  having  been  paid  by  the  Ist  of 
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April,  an  action  was  brought  hj  the  mortgagees  against  the  defendant,  seeking  to 
charge  him  personally  on  a  promise  to  pay  toat  sum,  made  in  consideration  of  for- 
bearance to  the  1  St  of  April :  — 
Heldj  hj  Jertis,  C.  J.,  Williams,  J.,  and  Talfoubd,  J.,  that  there  was  no  sufficient 
promise  in  writing  to  bind  the  defendant  personally,  under  the  statute  of  frauds,  the 
correspondence  not  showing  any  unqualified  promise  by  the  defendant ;  by  Maule, 
J.,  dissentiente,  that  the  letter  of  the  18th  of  December  was  separable  into  two  parts, 
the  first  of  which  contained  an  unqualified  ofier  as  to  the  2002.  in  consideration  of 
forbearance  till  the  Ist  of  April,  which  was  accepted  in  the  letter  of  the  8d  of  Janu- 
ary, and  that,  therefore,  the  statute  of  frauds  was  satisfied.  HamUton  v.  Terry, 
473. 

2.  Part  Performance,']  A  verbal  agreement  was  made  between  the  plaintiff  and  de- 
fendant, that  in  consideration  of  the  plaintiff  giving  up  to  the  defendant  immediate 
possession  of  a  house  which  the  former  held  and  occupied  under  an  agreement  from 
his  landlord  for  a  seven  years'  lease,  and  of  certain  fixtures  and  improvements  done 
by  the  plaintiff  on  the  premises,  the  defendant  would  pay  the  plamtiff  100/.  The 
landlord  assented  to  the  change  of  tenants.  The  plaintiff  ^ve  up  possession  to  the 
defendant,  who  came  in  and  was  accepted  as  tenant,  and  paid  to  toe  plaintiff  a  por- 
tion of  the  100/.  The  plaintiff  brought  a  plaiut  on  the  contract  to  recover  the 
balance :  — 

Heldf  that  this  was  a  contract  concerning  an  interest  in  land,  and  that  as  it  was  not  in 
writing,  section  4  of  the  statute  of  frauds  prevented  any  action  being  mainti^inable 
upon  it,  though  it  had  been  so  far  performed.    Kelley  v.  Webster,  517. 

3.  Cocking  v.  Ward,  1  Com.  B.  Rep.  858,  aflirmed.     lb, 

FREIGHT. 

Payment  for.] 

See  Ships  and  Shipping. 


Defence  under, 1 


GENERAL  ISSUE. 
See  Payment. 

GIFT  OVER. 
See  Annuity. 

HABEAS  CORPUS. 
See  Husband  and  Wife. 


HARBOR  COMMISSIONERS. 

Liability  of] 

See  Negligence. 

HIGHWAY. 

1 .  Indictment  for  Non-repair.J  An  indictment  against  the  inhabitants  of  a  fownahip  for 
non-repair  of  a  hijghway  alleged  that  the  inhabitants,  "  the  common  highway  afore- 
said, so  as  aforesaid  being  in  decay,  from  the  time  whereof  the  memoiy  of  man  is  not 
to  the  contrary,  ought  to  repair  and  stiU  ought  to  repair  when  and  so  often  as  it  shall 
become  necessary.**  The  indictment  contained  no  allegation  that  the  defendants  had 
ever  repaired  the  road.  The  court  granted  leave  to  the  defendants  to  demur,  with 
liberty  to  plead  over  in  case  judgment  were  given  against  them  on  the  demurrer. 
Regina  v.  Tryddyn,  402. 
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2.  Vagrant  Act,"]  The  5  Geo.  4,  c.  88,  8.  4,  Tthe  Vaerant  Act^  does  not  render  any 
snspected  person  or  reputed  thief  who  may  be  founafrequentmg  a  street  with  intent 
to  commit  felony  liable  to  be  punished  as  a  rogue  and  vagabond,  unless  the  street 
leads  to  some  nver,  canal,  &c.,  or  is  itself  a  place  of  public  resort,  or  is  adjacent  to  a 
place  of  public  resort 

Therefore  where  a  commitment  stated  <<  that  A  being  a  suspected  person  did,  on  &c., 
at,  &c.,  in  the  county  of  M ,  unlawfully  frequent  a  certain  street,  to  wit,  a  street 
called  Regent  street,  with  intent  to  commit  a  felony :  — 

Heldf  that  A  was  entitled  to  be  discharged  on  a  writ  of  habeas  corpus.  Jones,  ex 
parte,  529. 

d.  Inient"^  Held,  also,  that  the  statement  of  the  intent  to  commit  a  felony  was  suffi- 
cient without  the  insertion  of  the  word  ^*  there."    lb, 

4.  Regina  y.  Broion,  8  Epg.  Bep.  321,  denied.    Ih, 

HUSBAND  AND  WIFE. 

■ 

1.  Wife  can  not  appear  for  her  Husband,']  The  wife  of  a  plaintiff  cannot  claim  to 
manage  the  cause  for  him  at  nisi  prius,  ne  being  absent  and  in  custody.  Cobbett  v. 
Hudson,  318. 

2.  Nonsuit^  And  where  the  judge  refused,  in  such  a  case,  to  hear  the  wife  as  advo- 
cate, and  the  husband  not  appearing  in  person  or  by  attorney,  a  nonsuit  was  directed, 
the  court  refused  to  set  the  nonsuit  aside.    1  b, 

3.  Habeas  Corpus,"]  But,  per  Lord  Campbell,  C.  J.,  in  an  application  directly  con- 
cerning liberty,  as  a  motion  for  a  habeas  corpus,  the  wife  may  be  heard  on  behalf  of 
her  husband,    lb. 

See  Witness. 


ILLEGALITY. 
See  Contract. 

INDICTMENT. 
See  Highway. 

INFANT. 
See  Nonsuit. 

INSOLVENT. 

Final  Order,"]  A  final  order,  under  5  &  6  Vict  c.  116,  and  7  &  8  Vict  c.  96,  s.  22,  does 
not  protect  the  petitioner  from  being  taken  in  execution  for  damages,  for  which  a 
yerdict  has  been  mven  in  an  action  of  tort,  but  for  which,  at  the  date  of  the  petition, 
judgment  has  not  oeen  signed.    Bevan  v.  Walker,  510. 

See  Contract. 

INSPECTION  OF  DOCUMENTS. 
See  PnonrcTiox  of  Documents. 
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Oath  of,  in  Parliament.'] 


INTENT. 
See  Highway. 

JEW. 
See  Oath. 

JOINT  CONTRACTOR. 
See  Nonsuit. 

JOINT  CONVICTION. 
See  CoNTiCTiON. 

JUDGMENT. 

Register  o/J]  The  plaintiff,  after  making  an  entry  of  a  judgment  obtained  against  the 
defendant  in  the  Dock  of  the  senior  MEister  of  the  Common  Pleas,  pursuant  to  1  &  2 
Vict  c.  110,  s.  19,  with  a  view  of  chargng  the  defendant's  real  estate,  took  him  iii 
execution  under  the  same  judgment  xhe  defendant  became  insolvent,  and  his  as- 
signee contracted  to  sell  his  n»EU  estate.  The  purchaser  refused  to  complete  the  pur- 
chase in  consequence  of  the  entry  of  the  judgment  which  charged  the  property.  The 
plaintiff  having  refused  to  consent  to  an  entry  of  satisfaction  being  maae  in  the  book, 
the  court,  on  £e  application  of  the  assignee,  granted  a  rule  ordering  the  plaintiff's 
attorney  to  attend  before  the  senior  Master  oi  the  Common  Pleas  and  consent  to  an 
entry  being  made  that  the  plaintiff  had  taken  the  defendant  in  execution  under  the 
judgment  after  having  maae  the  entry.    Leuns  v.  Dyson,  885. 

JURISDICTION. 
Of  Chancellor,'] 

See  County  Coubt  Judge. 


JUSTICES. 
Jurisdiction  of] 

See  CoNTiCTiON. 


LACHES. 
See  Benefit  Building  Society. 

LANDLORD  AND  TENANT. 

1,  Fixtures  —  Special  Agreement,]  The  defendants,  tenants  from  year  to  the  plaintiff, 
having  disclaimed  his  title,  the  plaintiff  demanded  possession,  and  brought  ejectment 
on  the  8th  of  Februaiy,  and  on  the  19th  entered  into  the  following  agreement  with 
them :  —  "In  consideration  of  Messrs.  J.  &  G.  B.  not  appearing  to  Uiis  action,  I  here- 
by undertake  not  to  issue  a  writ  of  possession  until  after  the  1 5th  day  of  March  next" 
tiie  defendants,  accordingly,  suffered  judgment  to  go  by  default,  and  remained  in 
possession ; 

Held,  that  the  agreement  precluded  them  from  removing  their  fixtures  in  the  interval 
between  the  19th  and  tne  25th,  for  that  the  meaning  of  it  was,  that  Uie  defendants 
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should  deliver  up  the  premues  in  the  same  state  as  they  were  in  on  the  19th.    Heap 
T.  Barton^  499. 

2.  FUzherhert  v.  Shaw,  1  H.  BlacL  258,  affirmed,    lb. 

LANDS  CLAUSES  CONSOLIDATION  ACT. 

1.  Powers  of  Compulsory  Purchase,"]  A  notice  eiven  by  a  railway  company  to  a  land- 
owner, requiring  his  land  for  the  purpose  of  the  undertaking,  is  an  exercise  of  the 

E}wers  of  the  compulsory  purchase  or  land  within  the  meaning  of  section  123  of  the 
ands  Clauses  Consolidation  Act,  1845,  and  if  such  notice  be  given  within  the  pre- 
scribed period,  the  steps  necessary  to  acquire  the  possession  of  the  land  may  be  taKen 
aflerwaras.     ITie  Marquis  of  Salisbury  v.  The  Great  Northern  Railway  Co,  844. 

2.  Entry  on  Land,"]  The  entry  on  land,  under  section  85,  is  not  the  exercise  of  a  power 
for  compulsory  purchase,  but  is  the  exercise  of  a  power  for  carrying  that  purchase  into 
effect    lb. 


LEASE. 
See  Fboductiox  of  Documents. 

LIGHTS. 

1.  Alteration  of  Windows,]  Where  a  party  who  has  a  right  to  the  access  of  %ht  and 
air  tibrough  certain  ancient  windows,  makes  an  alteration  in  the  size  of  his  wmdows, 
so  as  to  exceed  the  limits  of  his  ancient  right,  he  thereby  acquires  nothing  in  addi- 
tion to  his  fonner  right;  and  if  the  excess  cannot  be  obstructed  by  his  neighbor  in 
the  exercise  of  his  lawfhl  rights  on  his  own  land,  without  at  the  same  time  obstructing 
the  ancient  right,  such  party  must  be  considered  as  having  by  his  own  act  suspended 
and  lost  for  the  time  his  former  right    Renshaw  v.  Bean,  417. 

2.  Q^a^eJ  Whether  the  fonner  right  is  entirely  destroyed  by  the  alteration  ?    lb. 

S.  Obstruction  of  Excess.]  The  plaintiff,  being  the  owner  of  a  house  in  which  there 
were  ancient  windows,  rebuilt  it  within  twen^  years,  and  in  so  doing  raised  it  a  story, 
putting  windows  in  the  new  story,  and  altered  the  position  of,  and  enlarged  the  lower 
windows,  so  that  portions  of  them  occupied  spaces  where  there  had  before  been  no 
aperture.  The  (^fendant,  who  occupied  a  house  separated  firom  the  plaintiff's  by  a 
passage  belonging  to  the  plmntiff,  also  rebuilt  and  raised  his  premises  within  twenty 
years  after  the  rebuilding  of  the  plaintiff 's  house,  and  thereby  obstructed  the  windows 
in  the  upper  story  of  the  plaintiff's  house,  as  well  as  those  in  the  lower  stories:  — 

Held,  in  an  action  against  the  defendant  for  this  obstruction,  that  the  defendant  was 
justified  in  so  obstructing  the  new  lights,  and  that  the  plaintiff  could  not  complain 
that  as  a  necessaiy  consequence  the  privileged  windows  were  also  darkened,    lb, 

4.  Pleading.]  Held,  also,  that  this  defence  was  well  raised,  under  a  traverse  of  the 
plaintiff's  right  to  the  windows,    lb. 

LIMITATIONS. 

1.  Acknowledgment,]  T.  owea  to  P.  &  Co.  on  their  bankruptcy  276/.  as  surviving  part- 
ner of  the  firm  of  T.  &  Y.,  and  6,565/.  as  partner  in  the  firm  of  T.  &  J.  For  6,000/., 
part  of  this  latter  sum,  he  had  given  a  mortgage  as  security.  The  ofiicial  assignee  of 
jP.  &  Co.  wrote  to  T.  demanding  payment  of  the  275/.  standing  in  the  bankrupt's 
books  against  the  firm  of  T..&  Y.  T.,  in  answer,  wrote,  "  You  have  no  occasion  to 
blame  yourself  respecting  any  claim  on  me  for  the  estate  of  P.  &  Co. ;  the  matter 
has  been  arranged  at  the  different  interviews  and  meeting  with  the  assignees  here," 
&c.  "  It  was  arranged  that  I  should  pay  450/.  on  the  20th  of  May,  460/.  on  the  20th 
of  August,  450/.  on  the  20th  of  November,  and  450/.  on  the  20th  of  February  next. 
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afler  which  I  am  in  hopes  that  I  shall  be  able  to  transfer  the  5000^  mortgage  to  en- 
able me  to  clear  off  the  whole  that  may  be  standing  against  me."  It  was  admitted 
that  the  instalments  of  450/.  were  to  be  paid  in  respect  of  the  debt  of  6,565i!. 
Held^  that  the  letters  did  not  contain  a  samcient  acknowledgment  or  promise  to  take 
the  case  as  to  the  debt  of  275/.  out  of  the  Statute  of  Limitations.  Smith  t.  Thorny 
891. 

2.  Formedon.']  Tenant  in  tail  in  1 798  made  a  feoffinent  of  the  lands  entailed,  and  re- 
ceived none  of  the  profits  of  the  lands  up  to  his  death  in  1881 :  — 

Held,  that  his  issue  in  tail  was  entided  to  nis  writ  of  formedon  within  twenty  years  of 
the  death  of  the  tenant  in  taiL     Cannon  v.  Bimington,  All, 

LIST. 
See  Burgess  List. 


MAJNDAMUS. 
See  Burgess  List.    Poor  Law  Board. 

MARRIED  WOMAN. 
See  Husband  and  Wife.    Witness. 

MASTER  AND  SERVANT. 
See  Negligence. 


MASTER. 
Of  Vessel.'] 

See  Ships  and  Shipping. 


MENTAL  SUFFERING. 
Not  an  Element  of  Damaged] 

See  Damages. 


METROPOLITAN  BUILDING  ACT. 

Jurisdiction  of  Official  Referees,']  The  Metropolitan  Building  Act,  7  &  8  Vict.  c.  84, 
by  section  5  provides  that  **  notwithstanding  any  thing  to  the  contrary  in  any  act  now 
in  force,"  every  building  within  specified  limits  shall  be  built  in  reference  (inter  aUa) 
to  the  walls,  height,  and  to  the  projections  and  other  parts  or  appendages  of  such 
building,  in  the  manner  and  of  the  materials  and  in  every  other  respect  in  conformity 
with  the  particulars  contained  in  the  schedules  to  that  act,  and  subject  in  every  case 
of  doubt,  difference  or  dissatisfaction  in  respect  thereof,  either  between  the  parties 
concerned,  or  between  any  party  concerned  and  the  surveyor  of  the  district,  to  the 
determination  of  the  official  referees  appointed  under  that  act  There  are  also  provi- 
sions requiring  bmldings  to  be  erected  under  the  supervision  of  the  surveyor,  and 
enabling  him,  m  case  of  irregularities,  to  require  any  buildings  to  be  cut  into  for  the 
purpose  of  inspection.  By  the  Metropolitan  Paving  Act,  57  Geo.  S,  c.  39,  a  power 
IS  given  to  justices  of  the  peace  to  hear  complaints  by  the  paving  commissioners 
agamst  owners  or  occupiers  of  houses  who  refuse  to  remove  any  projections  fnxn 
their  buildings  over  any  public  ways,  vested  in  the  commissioners :  — 

Heldy  that  tiie  provisions  of  the  Building  Act  vested  in  the  official  referees  the  sole 
jurisdiction  of  determining  questions  connected  with  building  operations,  but  did  not 
extend  it  to  the  decision  of  other  matters  in  which  the  public  is  interested,  and  that. 
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consequently,  the  right  of  a  justice  to  ^ve  redress  under  the  Metropolitan  Paving 
Act  in  case  of  encroachment  on  a  public  way  was  not  taken  away  by  the  Building 
Act    Regina  y.  Ingham^  378. 

MILLS. 
See  Amendment. 


MISDESCRIPTION. 
See  Principal  and  Agent. 

MISDIRECTION. 
See  Prescription. 


•  • 


MORTGAGE. 
See  Assignment. 

MUNICIPAL  CORPORATION  ACT. 

i 

See  Debt. 


NEGLIGENCE. 

Master  and  Servant.']  The  plaintiff's  vessel  received  damage  through  the  negligence 
and  unskilfulness  of  the  master  of  a  steam-tug,  which  was  employed  in  towing  it  in  the 
harbor  of  N.  By  an  act  of  parliament,  whicn  appointed  commissioners  of  the  harbor, 
it  had  been  provided  that  it  should  be  lawful  for  the  commissioners  to  build  or  provide 
steam-tugs  for  towing  vessels  into  or  out  of  the  harbor,  and  that  any  person  requiring 
the  assistance  of  a  towiug-vessel  should  pay  to  the  commissioners  such  reasonable 
compensation  as  the  commissioners  should  fix.  An  arrangement  had  been  entered 
into  between  the  commissioners  and  the  proprietors  of  the  steam-tugs  which  had  pre- 
viously plied  in  the  harbor  without  being  subject  to  any  control  of  the  commissioners, 
that  the  proprietors  should  employ  their  ooats  at  a  reduced  scale  of  charges,  and  that 
the  commissioners  should  pay  them  a  sum  annually,  by  way  of  compensation  for  their 
making  the  reduction.    The  steam-tugs  had  been  by  consent  of  the  proprietors 

§  laced  under  the  control  of  the  harbor-master,  who  was  authorized  by  the  act  to  give 
irections  respecting  the  management  of  vessels  in  the  harbor.  The  plaintiff  reco- 
vered judgment  for  the  injury  to  his  vessel  against  the  commissioners  in  a  county 
court,  on  the  ground  that  they  were  responsible  for  the  negligence  and  misconduct  of 
the  master  of  the  tu^ :  — 
Held^  on  appeal,  that  tue  judgment  ought  to  be  reversed,  as  on  no  inferences  of  facts 
that  could  legitimately  be  drawn  from  the  case,  could  the  judgment  of  the  county 
court  have  been  arrived  at  without  an  error  in  law.     Cuthbertson  v.  Parsons^  521. 

See  Action. 


NEW  PROMISE. 
See  Limitations. 
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NOLLE  PROSEQUI 
See  Nonsuit. 

NON-REPAIK. 

Indictment  for,"] 

See  HiGHWAT. 

NONSUIT. 

1.  Infancy  of  Joint  Defendant."]  Where  in  an  action  of  contract  against  two,  one  of 
the  defendants  pleaded  never  indebted,  and  the  other  never  indebted  and  infkncj,  and 
the  plaintiff  joined  issue  on  all  the  pleas  except  that  of  in^Eincy,  as  to  which  he  en- 
tered a  nolle  prosequi :  — 

Held,  that  the  plaintiff  had  thereby  admitted  that  there  never  was  any  joint  binding 
contract,  and  that  he  ought  to  be  nonsuited.    Boyle  v.  Webster,  894 ;  but  see  note. 

2.  If  no  person  appears  for  the  plaintiff  in  a  cause  except  his  wife,  the  court  may 
order  a  nonsuit.     Cohbett  v.  Hudson^  318. 

NOTICE. 
See  Trespass. 

OATH. 

Of  Abjuration.']  The  18  Will.  3,  c.  6,  s.  10,  enacts  that  no  person  shall  vote  in  the 
House  of  Commons,  afler  the  speaker  is  chosen,  until  he  shall  *^  take  the  oath  aforesaid," 
and  subscribe  the  same,  under  heavy  penalties,  amon^t  others,  that  of  forfeiting  bO^L 
The  1st  section  directs  the  taking  of  *Hhe  oath  heremafter  mentioned,"  (the  oath  of 
abjuration,)  which  concludes  thus:  "and I  do  make  this  recognition,  acknowledg- 
ment, adjuration,  renunciation,  and  promise  heartily,  willingly,  and  truly  upon  the 
true  faith  of  a  Christian." 

The  1  Geo.  I,  stat  2,  c.  13,  imposed  on  certain  parties  the  necessity  of  taking  the  ^  oaths 
hereinafter  mentioned,"  ( namely,  of  allegiance,  supremacy,  and  abjuraUon.)  The  latter 
oath  concluded  with  the  words  '*  upon  the  true  faith  of  a  Christian,"  and  in  all  re- 
spects resembled  the  abjuration  oath  of  the  13  Will.  3,  c.  6,  except  that  the  words 
"King  George "  were  substituted  for  " King  William." 

The  9  Geo.  1,  c.  24,  s.  1,  enacts  that  all  persons  not  having  taken  the  oaths  in  the 
Courts  of  Westminster,  or  at  the  Quarter  Sessions  under  1  Gea  1,  stat  2,  c.  13,  and 
neglecting  to  do  so  before  a  certain  day,  shall  register  their  real  estates. 

The  10  Geo.  1,  c.  4,  after  reciting  the  9  Geo.  1,  stat.  2,  c.  13,  enacts,  section  17,  that 
the  taking  of  the  oath  of  abjuration  by  a  Jew,  omitting  the  words  "  upon  the  true 
faith  of  a  Christian,"  shall  be  "  deemed  to  be  a  sufficient  taking  of  the  abjuration  oath 
within  the  meaning  of  this  and  the  said  recited  act." 

The  6  Gca  8,  c.  53,  for  altering  the  oath  of  abjuration,  &c.,  after  reciting  the  1  Geo.  1, 
stat.  2,  c.  18,  enacts  that  "  the  oath  of  abjuration  in  the  said  act  above  mentioned  be 
administered  in  such  manner  and  form  as  is  hereinafter  set  down  and  prescribed, 
that  is  to  say,"  then  follows  the  form  similar,  mtUatis  mutandis,  to  that  given  in  1  Geo. 
1,  stat.  2,  c.*13. 

The  section  then  enacts  that  all  persons  enjoined  to  take  the  oath  of  abjuration  "  shall 
take  and  subscribe  the  oath  of  abjuration  "  according  "  to  the  form  herein  set  down 
and  prescribed  in  such  courts,"  in  such  manner  and  with  due  observance  of  tJie  same 
requisites,  and  "  with  benefit  of  the  same  savings,  provisos,  and  indemnities  as  by 
the  said  act,  or  any  other  acts,"  are  enacted :  — 

Held,  first,  that  the  words  "  upon  the  true  faith  of  a  Christian"  were  a  substantive  and 
essential  part  of  the  oath ;  and  that  the  defendant  having  voted  in  the  House  of 
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Commons  without  having  taken  and  subscribed  the  oath  with  those  words,  was  liable 
to  the  penalty  of  500/.  under  the  1  Geo.  1,  stat  2,  c.  13,  s.  17.  Martin,  B.  dissen- 
tUrUe.    Miller  y.  Salofnoru,  643. 

Secondly,  that  the  obligation  to  take  the  oath  given  by  the  6  Geo.  3,  c.  53,  was  not 
confined  to  the  reign  of  that  sovereign,  or  oi  any  sovereign  bearing  the  name  of 
*^  George,"  but  extended  to  subsequent  sovereigns.    2  b. 

Lastly,  tlmt  the  9  Greo.  1,  c.  24,  and  the  10  Geo.  1,  c.  4,  referred  to  by  the  6  Geo.  3, 
c.  53,  did  not  exempt  Jews  from  taking  the  abjuration  oath  in  parliament,  but  applied 
merely  to  the  taking  of  the  oath  in  Westminster  Hall,  or  at  the  Quarter  Sessions, 
with  a  view  of  saving  the  necessity  of  registering  the  estates  of  those  who  might  take 
it,  such  statutes,  moreover,  not  bemg  in  torce  at  the  time  of  the  passing  of  the  6  Geo. 

S,  C    53.         Ibm 

OFFICE. 
Tenure  of,"] 

See  FooB  Law  Board. 


OFFICER 
See  Shebiff. 

PABLIAMENT. 
See  Oath  of  Abjuration. 

PARTICULARS. 

0/  Demand.2 

See  Amendment. 

PART  PERFORMANCE. 
See  Statute  of  Frauds. 

PAUPER. 
See  Settlement. 

PAVING  ACT. 
See  Metropolitan  Building  Act. 

PAYMENT. 

1.  Over  Payment — Effect  o/".]  On  a  settlement  of  accounts  between  the  plaintifTand 
the  defendant,  the  latter  overpaid  the  plaintiff  1/.  lis.  5^.,  which  the^  then  agreed 
should  go  in  discharge  of  the  plaintiff's  ensuing  account  The  plaintiff  havmg  aflerwards 
done  work  for  the  defendant,  sued  him  in  debt  on  the  conunon  counts  for  the  amount 

Ileldj  that  the  defendant  had  a  good  defence  as  to  1^  11^.  5d.f  under  the  general  issue. 
Smith  V.  Winter^  506. 

2.  Bussey  v.  Bamett^  9  Mee.  &  Wels.  312,  went  to  the  very  verge  of  the  law.  Wil- 
liams, J.     lb. 

For  FreighL] 

See  Ships  and  Shipping. 

VOL.  X.  55 
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PAYMENT  INTO  COUBT. 

1.  Effect  of —  In  Tort,"]  Payment  into  court  in  tort  bis  the  same  effect  as  in  actions 
of  indebitatus  assumpsity  namely,  — that  of  admitting  a  cause  of  action  with  damages 
amounting  to  the  sum  paid  into  court;  but  it  has  not  the  effect  of  admitting  the  cause 
of  action  stated  in  the  declaration.    Schreger  y.  Garden^  518,  and  see  note,  p.  516. 

2.  Story  y.  Finnis^  6  Exch.  Bep.  123  ;  s.  c.  2  L.  M.  &  P.  198 ;  20  Law  J.  Bep.  (x.  8.) 
Exch.  144 ;  3  Eng.  Bep.  548,  supported.    Ih. 

8.  Leyland  y.  Tancredf  19  Law  J.  Bep.  (n.  b.)  Q.  B.  813 ;  3  Eng.  Bep.  479,  oyerroled.  lb. 

PILOTAGE. 
See  Pbsbcriptiok. 

PLEADING. 
Defence  under  General  IssueJ] 

See  Benefit  Builbikg  Society.    Indictment.    Light.    Payment. 

POOB  LAW  BOABD. 

Mandamus  Office  of  ChaplainJ]  The  Poor  Law  Board  duly  made  and  seryed  certain 
rules  and  regulations  for  the  ^yemment  of  the  workhouse  of  a  purish.  Before  the  mak- 
ing of  such  rules  and  regulations,  the  directors  of  the  poor  of  me  parish,  under  a  local 
act,  had  appointed  a  chaplain  to  the  workhouse  for  the  term  of  one  year,  which  had  not 
expired  when  such  rules  were  made,  who  had  entered  upon  the  discharge  of  his  duties. 
G^ie  67th  article  of  the  rules  and  regulations  gave  the  directors  power,  when  nece»- 
saxy,  or  a  vacancy  should  occur,  to  appoint  certain  officers,  the  chapUun  being  one. 
The  68th  article  ordered  that  the  officers  so  appointed  to  or  holding  any  of  the  said 
offices,  as  well  as  all  persons  temporarily  dischar^ng  the  duties  of  such  offices,  shall 
respectivelv  perform  such  duties  as  may  be  required  of  them  by  tiie  rules  and  rego- 
lationa  of  the  Poor  Law  Board  in  force  at  the  time,  together  with  all  such  other  du- 
ties, &c.  as  the  directors  may  lawfully  require  them  to  perform ;  provided  always, 
that  every  regulation  applying  to  any  officer  bedding  his  office  under  this  order  shall 
apply  to  any  officer  of  the  like  denomination  appointed  by  the  directors,  although 
such  officer  may  have  been  appointed  before  this  order  shall  have  come  into  force." 
The  88d  article  provided  that  **  every  officer  appdnted  to  or  holdins  any  office  under 
this  order  "  other  than  the  medical  officer,  should  continue  to  hold  the  same  until  his 
death  or  resignation,  or  removal  by  the  Poor  Law  Board,  or  he  were  proved  to  be 
insane.  Afler  the  expiration  of  the  year  for  which  the  chaplain  bad  been  appointed, 
the  guardians  refused  to  allow  him  further  to  discharge  his  duties :  — 

Held,  upon  demurrer  to  the  return  to  a  mandamus  to  admit  the  chaplain  to  perform  hb 
duties,  that  the  proviso  to  the  68th  article  did  not  apply  to  the  tenure  of  office  of  ^e 
officers  mentioned  in  the  previous  part  of  the  article,  and  therefore  that  the  8Sd  arti- 
cle was  not  a  regulation  within  the  meaning  of  that  proviso,  and  consequendy  that 
the  admission  of  the  chaplain  could  not  be  enforced.  Regina  v.  The  Governors,  $*c. 
of  the  Poor  of  St,  James  s,  Westminster,  854. 

PBACTICE. 

See  Affidavits.    Cross-Examination.    Ejectment.    Nonsuit.    Payment 

into  Court. 

PBESCBIPTION. 
1.  Construction  of  Charter — Misdirection,'}    By  a  charter  of  James  2,  the  Muter 
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Pilots,  &Cm  of  the  Trinity  House  of  Newcastle-upon-Tyne  w6re  incorporated,  and 
were  enabled  to  receive  for  pilotage  of  vessels  up  and  down  the  Tyne,  and  in  and 
out  of  any  of  the  creeks  or  members  thereof,  certain  payments,  the  amount  payable 
by  "  strangers  and  aliens  "  being  different  The  charter  then  granted  and  confirmed 
that  all  persons,  as  well  subjects  as  strangers  bom,  being  owners  of  eoods,  &c., 
brought  in  any  ship  from  beyond  the  seas  into  the  river  of  Tyne  or  the  creeks  or  mem- 
bers aforesaid,  or  any  creek  or  member  belonging  to  the  port  of  Newcastle-upon- 
T>'ne,  should  pav  a  certain  ancient  duty  called  primage,  u  e.  2d.  for  every  tun  of 
wine,  &c.,  and  all  goods  rated  by  the  tun,  (fish  killed  and  brought  in  by  the  English- 
men only  excepted,)  and  3d.  for  every  last  of  fiax,  &c.,  in  manner  and  form  following, 
t.  e.  **  aliens  and  strangers  born  and  all  other  such  persons  who  with  their  ships  or 
vessels  shall  arrive  within  the  said  port  or  in  any  of  the  said  creeks  or  members  and 
not  belonging  to  the  same,  before  tney  depart  with  their  ships,  &c.,  from  the  said  port 
or  forth  of  the  said  creeks  shall  pay  the  duties  aforesaid  for  and  in  the  name  of  pri* 
mage  as  is  aforesaid,  and  every  free  merchant  and  other  inhabitant  of  Newcastle 
aforesaid,  arriving  with  their  said  ships,  &c.,  within  the  said  river  of  Tyne,  shall  pay 
the  duties  aforesaid  within  ten  days  suler  the  landing  of  the  said  goods. 
In  an  action  for  primage  against  the  defen^lants,  who  were  merchants  and  natives  of 
Sunderland,  in  respect  of  goods  brought  by  them  into  Sunderland,  which  was  alleged 
to  be  a  creek  or  member  of  the  port  of  Newcastle-upon-Tyne,  evidence  was  offered 
on  behalf  of  the  plaintiffs  of  a  payment  of  the  duty  under  the  same  circumstances  sixty 
years  ago.  The  defendants  asserted  that  Sunderland  was  a  distinct  port  from  New- 
castle. The  judge,  without  calling  the  attention  of  the  jury  to  the  construction  of 
the  charter  or  to  other  documentary  evidence  nven  by  die  defendants,  left  it  to 
tiiem  whether  this  was  an  immemorial  payment  belonging  to  the  plaintiffs,  and  the 
jury  found  in  the  afiirmative. 

eldf  that  this  was  a  misdirection,  as  the  terms  of  the  charter  and  all  the  evidence  j^ven 
by  the  defendants  ought  to  have  been  lefl  to  the  juir,  for  the  purpose  of  deciding 
on  the  liability  of  the  defendants  to  these  duties.    Master  Pilots,  (fc.  v.  Bradley,  886. 

2.  Evidence  of  Usage.']  Semhle,  that  under  the  terms  of  the  charter  a  Sunderiand  mer- 
chant importing  into  Sunderland  (assuming  it  to  be  a  creek  of  the  port  of  New- 
castie)  is  not  liable  to  primage ;  but 

Held,  that  the  language  of  the  charter  was  sufiicientiy  ambiguous  to  let  in  evidence  of 
usage  for  the  purpose  of  explaining  it    Ih, 

See  Light. 


PRIMAGE. 
See  Prescription. 

PRINCIPAL  AND  AGENT. 

1.  Liability/  of  Agent."]  If  a  person  describes  himself  in  a  written  contract  as  an  agent 
for  a  principal  not  named,  he  is  liable  upon  the  contract,  if  proved  to  be  the  real 
principaL     CaiT  v.  Jackson,  526. 

2.  Charter-party.]    But  where  a  charter-party  contained  a  clause,  "  that  this  charter- 

Sarty  being  concluded  by  C.  T.  J.  (the  defendant)  on  behalf  of  another  person  resi- 
ent  abroad,  it  is  agreed  that  all  liability  of  C.  T.  J.  ceases  as  soon  as  he  nas  shipped 
the  cargo,**  evidence  that  the  defendant  had  bought  and  paid  for  the  goods  in  his  own 
name,  and  that  at  the  port  of  destination  they  had  been  claimed  b;^  and  delivered  to  a 
person  who  produced  an  unsigned  bill  of  lading,  which  the  captain  had  deUvered  to 
the  defendant,  was  held  insufficient  to  render  the  defendant  liable  in  an  action  for 
the  freight    lb. 

PRODUCTION  OP  DOCUMENTS. 
Under  14  jr  15  T^c^  c.  99.] «  The  defendant  had  a  freehold  interest  in  certain  premises, 
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and  was  also  assignee  of  the  lease  of  other  adjoimng  premises,  the  reyersion  of  which 
was  in  the  lessor  of  the  plaintiff.  The  defendant  for  some  time  previous  to,  and  until 
the  end  of  the  term,  occupied  the  freehold  and  leasehold  premises  together,  and,  as 
the  lessor  of  llie  plaintiff  stated,  had  obliterated  the  bounoaries  between  them.  On 
the  expiration  of  the  lease,  the  lessor  of  the  plsuntiff  brought  ejectment  to  recoyer  a 
portion  of  the  land  which  he  claimed  as  parcel  of  the  leasehold,  and  alleged  that  the 
defendant  claimed  as  his  freehold ;  and  ne  prayed  to  be  permitted  to  mspect  the 
lease,  the  assignment  of  the  lease  to  the  defendant,  and  the  conveyance  of  the  free- 
hold to  the  latter,  alleging  that  he  believed  that  the  parcels  in  the  lease  and  in  the 
conveyance  of  the  freehold  trould  help  to  make  out  his  case :  — 
Held,  that  he  was  entitled  to  inspect  the  lease  (if  he  had  no  counterpart)  and  also  the 
assignment,  but  not  the  conveyance  of  the  freehold,  as  that  deed  did  not  prove  any 
part  of  the  plaintiff's  title  to  the  land  he  sought  to  recover.  Doe  d.  Avery  v.  Lang^ 
ford,  406, 

PROMISE. 
In  Writing  under  Statute  ofFrauds."] 

See  Frauds. 


QUO  WARRANTO. 

See  County  Court  Judge. 

RAILWAYS. 
See  Carriers. 

RATES. 
See  Borough  Rate.    Taxes. 

REGISTER. 
OfJudgmenW] 

See  Judgment. 

REMOTENESS. 
See  Will. 

REMOVAL. 

OfPauper."] 

See  Settlement. 

Of  County  Court  Judged] 

See  County  Court  Judge. 

REPLEVIN. 
See  Tithes. 
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Of  Benefit  Building  Society,'] 
Rule  151  of  the  County  Court,"] 


RULES. 

See  p.  333. 

See  p.  323-327. 


SALAEY. 
Action  for,] 

See  Debt. 


SETTLEMENT. 

By  Estate.]  A  person  put  into  possession  of  and  residing  in  one  room  of  a  hospital 
founded  by  cliaritable  bequest,  and  under  the  management  of  trustees,  and  only  lia- 
ble, under  the  rules  established  by  the  tioistees,  to  be  deprived  of  the  benefits  of  the 
hospital  for  misconduct  or  absence,  does  not  thereby  acquire  an  estate  conferring  a 
setuement    Regina  y.  The  ChurdiwardenSf  Sfc,  of  SU  Mary,  Castlegate,  362. 

SHERIFF. 

1.  Idabilityfor  Deputy,]  Although  the  sheriff  is  responsible  for  all  acts  of  his  bailiff 
done  in  the  execution  or  under  color  of  a  writ  of  execution,  because  he  has  commit^ 
ted  the  duty  which  properly  belongs  to  himself  to  another,  yet,  as  it  is  no  part  of  the 
sheriff's  duty  to  receive  payment  of  the  amount  for  which  a  judgment  debtor  is  in 
his  custody,  he  will  not  be  liable  if  his  bailiff  receives  the  amount  of  such  debt  from 
his  debtor  and  misappropriates  it  or  neglects  to  pay  it  within  a  reasonable  time  to 
the  creditor.     Wood  v.  Finnis,  537. 

2.  A  judgment  debtor  being  taken  under  a  ca,  sa.  paid  the  sheriff's  officer  the  amount 
of  the  debt  and  costs,  and  also  one  guinea,  officer's  fee,  for  executing  the  writ,  38.  6d. 
for  searching  the  office  for  other  writs  against  him,  and  4s.  6d.  discharge  fee,  which 
were  demanded  from  him  by  the  sheriff's  officer.  The  sheriff's  officer  retained  this 
money  in  his  own  hands,  and  another  writ  of  ca,  sa,  having  been  issued  into  London 
upon  the  same  judgment,  the  debtor  was  a  second  time  arrested  at  the  suit  of  the 
creditor  and  kept  in  prison  until  the  officer  who  had  first  arrested  him  and  received 
the  debt,  &c.  did  pay  over  the  amount  to  satisfy  the  judgment :  — 

Held,  that  although  the  sheriff  was  liable  in  an  action  on  the  case  for  the  sums  impro- 
perly taken  as  fees  by  the  bailiff,  he  was  not  liable  for  the  consequences  of  his  negli- 
gence in  not  paying  over  to  the  execution  creditor  the  amount  he  had  received  from 
the  debtor.    lb. 

3.  Case.]  An  action  on  the  case  will  not  lie  for  every  neglect  to  perform  a  con- 
tract   lb. 

Fees  to,] 

See  Fees. 


SHIPS  AND  SHIPPING. 

1.  Freight  —  Payment  to  Captain.]  A  broker  who  had  received  money  for  the  ship- 
page  of  goods  on  account  of  the  owners  of  the  ship,  offered  to  pay  it  to  the  captain, 
who  was  also  managing  owner,  by  a  check.  This  the  captain  declined,  preferring 
that  the  broker  shotOd  open  a  credit  for  him  at  a  bank  in  New  Brunswick,  in  favor 
of  H.,  which  the  broker  did.  The  bank  accordingly  paid  U.  2502.,  for  which  H.  gave 
a  bill  drawn  by  him  in  favor  of  the  bank  upon  the  broker,  who  accepted  and  paid  it 
when  due. 

The  broker  having  sued  the  co-owners  for  the  balance  of  his  account, 
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Heldy  that  this  was  a  good  payment  of  250/.  by  the  broker,  and  binding  the  coowners. 
Anderson  v.  Hillies,  495. 

2.  Strong  v.  Hartj  6  B.  &  C.  160,  afltoied-    I  b. 

See  Principal  and  Agent. 

SOLATIUAL 
See  Damages. 


STATUTE  CITED,  EXPLAINED,  &c 
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STREAM. 
See  Amendmekt. 

SUNDERLAND. 
Merchant  of — Not  liable  for  Pilotage  J] 

See  Fbescription. 

TAXES. 

1.  FlocUing  Pier  ^^  Construction,}  Under  a  local  act  which  enabled  trustees  to  lay 
rates  upon  persons  holding  or  enjoying  any  tenements,  land,  building,  around,  heredi- 
taments, or  premises  in  the  distnct,  a  steamboat  company  were  rated  in  respect  of 
their  floating  pier  or  landing-place,  by  the  description  of  **  tenement,  land,  landing- 
place  and  premises,  and  the  brow  or  brows,  barge  or  barges,  &c.  lying  upon,  fixed 
to,  or  connected  with  the  same  tenement,  land,  landing-puice,  or  premises,  and  the 
easement  or  easements,  anchorage  or  anchorages,  held,  used,  or  enjoyed  therewith  " 
&c.  The  pier  consisted  of  three  floating  barges,  boarded  over  and  kept  in  their 
places  by  cnain  cables  fastened  to  anchors  sunk  in  the  bed  of  the  river ;  the  barges 
were  connected  by  wooden  bridges,  the  first  bridge  resting  on  the  first  barge  at  one 
end,  and  at  the  other  end  being  fastened  to  a  p&tfonn  resting  upon  an  abutment 
attached  and  made  fast  to  the  wall  of  a  building  on  the  shore. '  Both  bridges  and 
barges  rise  and  fall  with  the  tide.  Passengers  embarking  by  the  steamboats  pass 
through  the  ground  floor  of  the  building,  where  a  foe  is  paid,  and  then  proceed  over 
the  p&tform,  bridges,  and  barges  to  the  steamboats.  The  ^und-floor  as  well  as  the 
said  pier  and  landing-places  were  in  the  exclusive  occupation  of  the  steamboat  com- 
pany:— 

Held^ikaX  the  rate  was  laid  not  on  the  barges,  &c.  as  distinguished  from  the  land,  but 
upon  the  landing-place  and  premises,  together  with  the  floating  barges,  &c.  by  which 
the  occupation  of  the  land  was  rendered  more  profitable,  and  uiat  the  rate  was  there- 
fore valid.    Regina  v.  LeiOiy  370. 

2.  Dottle  Rating.']  The  ground-floor  of  the  building  was  rented  of  one  J.  S.  by  the 
company,  and  formed  part  of  a  mill,  the  residue  of  which  was  occupied  by  J.  S.  In 
the  rate  in  question  J.  S.  was  assessed  for  ^*  the  mill  and  premises,  exclusive  of  the' 
steamboat  pier  ** :  — 

Held,  that  this  meant  not  to  exclude  the  floating  barges,  &c.,  but  the  ground-floor  and 
landing-place  occupied  by  the  company,  and  therefore  the  latter  were  not  twice 
rated.    Jb, 

See  BoBouoH  Rate. 

# 

TENURE. 
0/Office,'] 

See  Poor  Law  Boahd. 

TITHES. 

1.  Power  of  Commissioners.^  Under  the  provisions  of  the  Tithe  Commutation  Act,  6 
&  7  Will.  4,  c.  71,  the  Tithe  Commissioners  have  no  power  to  decide  the  title  to 
tithes  as  between  rival  claimants.    Shepherd  v.  The  Aiarquis  of  Londonderry,  397. 

2.  Validity  of  Award.']  Where  at  the  time  of  the  making  an  award  of  a  rent-charge 
in  lieu  of  certain  tithes  under  the  act,  a  suit  in  equity  was  pending  for  an  account  of 
the  same  tithes,  in  which  the  question  was  as  to  the  title  of  the  claimant  to  receive 
the  tithes:  — 

Held,  that  the  validity  of  the  award  was  not  thereby  affected,  such  suit  not  being  one 
"  touching  the  right  to  any  tithes,''  and  **  whereby  the  making  of  the  award  sh^  be 
hindered    within  the  meaning  of  the  45th  section  of  the  6  &  7  WilL  4,  c.  71.    lb. 
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8.  Tithe  Commutation.'^    A  writ  of  mandamus  to  the  tithe  commissioners  stated  that 
there  were  certain  differences  between  certain  land-owners  of  the  parish  of  H.  and 
the  vicar,  viz.,  as  to  old  inclosed  lands,  whether  they  were  wholly  exempt  from  the 
render  of  great  tithes  and  tithes  of  wool  and  lamb,  or,  if  not  exempt,  whether  they 
were  subject  only  to  the  payment  of  1^.  per  acre  yearly,  to  wit,  to  the  impropriator 
of  the  said  parish  for  and  in  lieu  of  great  tithes  and  tithes  of  lamb  and  wool ;  and  as 
to  new  inclosed  lands,  whether  they  were  wholly  exempt  from  great  tithes  and  tithes 
of  wool  and  lamb ;  and  commanded  the  commissioners  to  determine  the  differences 
so  pending.    The  return  stated  a  meeting  before  the  assistant  confmissioner,  at  which 
the  vicar  claimed  the  tithes  of  wool  and  lamb,  ag^st  which  the  a^nt  for  the  impro- 
priators protested,  and  the  agent  of  the  land-owners  contended  that  by  a  decree  of 
the  Court  of  Chancery  in  1699  all  the  tithes  of  the  parish  had  been  commuted ;  that 
a  further  meeting  was  afterwards  held  for  the  purpose  of  determining  certain  differ- 
ences whereby  the  making  the  award  was  alleged  to  be  hindered,  at  which  the  vicar 
proposed  that  a  feigned  issue  should  be  tried  as  to  the  right  to  the  tithes  of  lamb  and 
wool,  the  commissioner  first  awarding  a  rent-chai^  in  lieu  of  them  to  the  party  enti- 
tled ;  that  the  land-owners  insisted  uiat  those  tithes  were  extinguished  by  an  agree- 
ment and  decree  of  the  Court  of  Chancery,  and  that  a  difference  was  existing 
between  the  land-owners,  vicar,  and  impropriator,  and  required  the  commissioner  to 
decide  it ;  that  it  was  arranged  that  if  tibe  parties  would  not  try  a  feigned  issue  as  to 
the  title  to  the  tithes  of  lamb  and  wool,  the  land-owners  should  be  at  hberty  to  apply 
for  a  mandamus  to  compel  the  commissioners  to  try  the  question  whether  the  tithes 
of  lamb  and  wool  belonged  to  the  vicar  or  to  the  land-owners  as  impropriators  of 
their  respective  lands,  being  a  question  of  title.     The  return  then  statea  a  bill  in 
chancery  filed  by  the  vicar  in  1812,  against  certain  land-owners  for  subtraction  of 
tithes,  in  which  a  question  was  raised  whether  the  lands  were  ever  liable  to  payment 
of  tithes  of  lamb  and  wool  to  the  vicar,  and  a  decree  of  the  Court  of  Chancery  in 
1817,  by  which  it  appeared  that  the  defendants  set  up  an  agreement  of  1697,  con- 
firmed by  a  decree  of  the  court,  and  a  subsequent  agreement  of  the  16th  of  Septem- 
ber, 1707,  as  binding  on  the  vicar,  which  he  denied  to  be  binding  on  him,  and  by 
which  decree  of  1817  the  court  ordered  the  Master  to  take  account  of  the  tithes  of 
lamb  and  wool  as  due  to  the  vicar,  dismisang  his  bill  as  to  the  tithes  of  hay.    The 
return  then  stated  a  bill  in  chancery  in  the  year   1819,  by   the   impropriators 
against  the  vicar  for  the  tithes  of  wool  and  lamb,  which  bill,  as  well  as  a  petition  for 
leave  to  file  a  supplemental  bill,  was  dismissed.    It  then  stated  the  perception  of 
tithes  of  lamb  ana  wool  by  the  vicar,  and  that  the  tithe  commissioners,  considering 
that  the  above  decrees  had  established  the  right  of  the  vicar,  in  answer  to  a  requisi- 
tion from  the  land-oi^ers,  declined  to  confiim  the  invalid  i^reements  of  1697  and 
1707,  or  to  decide  the  question  of  title ;  that  in  1845  a  mandamus  to  compel  them  to 
confirm  the  agreements  and  to  decide  the  existing  differences  issued,  upon  demurrer 
to  the  return  to  which  judgment  was  ^ven  for  the  commissioners,  and  that  the  assist- 
ant commissioner  m  Febnuuy,  1850,  made  hb  final  award,  but  the  confirmation  of 
it  was  delayed,  in  order  to  give  the  land-owners  an  opportunity  to  make  any  further 
claim,  and  notice  was  given  to  the  land-owners  of  tneir  intention  to  confirm  the 
award.    The  return  then  set  out  the  award,  which  found  all  the  tithable  lands  in  the 
parish  subject  to  tithes  in  kind,  stated  who  were  the  impropriators  of  the  great  tithes, 
that  the  vicar  was  in  possession  of  the  tithes  of  lamb  and  wool  and  entided  to  the 
residue  of  the  tithes,  and  awarded  rent-charges  to  the  impropriators  and  to  the  vicar 
for  the  time  being,  or  party  entided,  in  lieu  of  tithes  of^  lamb  and  wool,  and  other 
rent-charge  to  the  vicar  for  other  tithes. 

Upon  demurrer  to  the  return :  — 

Jaeldy  that  the  question  raised  by  the  whole  record  was  purely  one  of  titie  between  the 
impropriators  and  the  vicar,  and  that  no  difference  existed  between  the  vicar  and 
land-owners  by  which  the  making  of  the  award  was  hindered,  nor  any  which  the 
commissioners  had  power  to  hear  and  determine.  '  Regina  v.  The  Tithe  Commis- 
sioners for  England  and  Waies^  408. 

4.  Semhle,  that  the  writ  itself  showed  the  dispute  to  be  one  as  to  titie«    Ih. 

TRESPASS. 
Damages  inJ\    An  assignment  was  made  by  B.  of  all  his  goods  and  chattels  to  secure 
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a  debt,  subject  to  a  proviso  in  the  deed  of  assignment,  that  eveiy  thing  therein  con* 
tained  should  cease  and  be  void  upon  payment  of  the  debt  on  a  day  named  in  the 
deed,  or  at  such  earlier  day  as  the  parties  to  whom  the  assignment  was  made  should 
appoint  for  payment,  by  a  notice  in  writing  twenty-four  hours  before  the  appointed 
day,  interest  in  the  mean  iypao  to  be  peud  at  certain  periods  named.  There  was  also 
a  stipulation  that  until  default  in  payment  of  the  debt  or  the  interest,  at  the  appoint- 
ed aavs  and  times,  contrary  to  the  tenor  and  effect  of  the  above  proviso,  it  should  be 
lawful  for  B,  to  hold,  use,  and  possess  the  said  goods  and  chattels  without  any  man- 
ner of  hinderance  or  disturbance :  — 
Held,  that  B.  was  entided  to  maintain  an  action  of  trespass  in  respect  of  a  seizure  of 
the  goods  and  chattels  by  the  assignees,  a  sufficient  notice  not  having  been  given  as 
reqmred  by  the  above  proviso ;  but  the  proper  measure  of  damages  in  the  action  was 
not  the  value  of  the  goods  seized,  but  B.'s  Imiited  interest  in  the  goods  at  the  time. 
Brierly  v.  Eendall,  319. 

USAGE. 
See  Frebgriptiok. 


VAGRAITCY. 

See  BLiGHWAY. 


VARIANCE. 
See  Amendm£nt. 


VOTERS. 
See  BuBOESs  List. 


0/ Distress,"} 


WARRANT. 
See  Borough  Rate. 


WATERCOURSE. 
See  Amendment. 


Encroachments  on."] 


WAY. 

See  Metropolitan  Building  Act. 


WIFE. 
Not  a  witness  for  Husband.'] 

See  Husband  and  Wipe.    Witness. 


WILL. 

1.  Limitation  over,"]  Devise  to  E.  for  life,  contingeftt  remainder  to  her  unborn  children, 
as  tenants  in  common  in  fee ;  devise  over  to  her  brother  and  sisters  for  life,  in  equal 
shares,  with  contingent  remainders  in  fee  to  their  respective  children  as  to  such 
shares.  Then  followed  a  limitation,  *'  and  further,  in  case  of  the  death  of  my  said 
son  or  of  either  of  my  said  two  daughters  without  leaving  a  child,  if  a  son  that  shall 
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live  to  attain  the  age  of  twenty-three  years,  or  if  a  daughter  who  shall  live  to  attain 
the  age  of  twenty-one  years,"  gift  over  in  favor  of  the  children  of  the  surviving 
brother  and  sisters.  E.  died  without  children.  Afterwards  A.,  one  of  her  sisters, 
died  without  havinc^  had  issue ;  and  on  the  death  of  the  latter,  the  lessor  of  the  plain* 
tiff,  a  child  of  the  brother  of  E.,  claimed  a  share  of  the  property  of  E.,  which  had 
come  to  A.  under  the  limitation  over :  — 
Heldy  that  the  lessor  of  the  plaintift*  was  not  entitled  to  recover,  as  the  event  on  which 
the  limitation  over  was  to  depend  was  too  remote ;  that,  although  the  event  of  A^'s 
not  leaving  a  child  who  should  live  to  attmn  twenty-three  included  it  in  the  event 
which  had  happened,  of  A/s  not  having  any  child  at  all,  the  court  could  not  separate 
the  compound  event  into  two,  and  hold  the  limitation  good  as  a  limitation  over  in 
case  of  A/s  not  having  any  children.     ChaUis  y.  EverSy  429. 

2.  Doe  d.  Evers  y.  Challisj  20  Law  J.  Bep.  (n.  s.)  Q.  B.  113 ;  s.  C.  2  £ng.  Bep.  215, 
reversed.    Ih. 

3.  Executory  DeviseJ]  A  testator  willed  and  bequeathed  freehold  and  leasehold  pro- 
perty to  be  divided  equally  among  his  children  in  manner  following,  that  is  to  say, 
'*  I  will  and  bequeathe  to  my  eldest  son,  A.  G.,  one  seventh  share  of  my  property,  to 
his  heirs,  executors,  and  administrators."  Then  followed  gifts  in  similar  words  of  one 
seventh  to  each  of  his  other  six  children.  "  And  in  case  any  of  my  sons  or  daugh- 
ters die  without  issue,  that  their  share  returns  to  my  sons  and  daughters  equ^y 
among  them ;  and  in  case  any  of  my  sons  and  daughters  die  and  leavug  issue,  that 
they  take  their  deceased  parent's  share,  share  and  share  alike."  All  the  seven  chil- 
dren of  the  testator  survived  him,  and  one  of  them  afterwards  died,  leaving  an  eldest 
son  and  several  other  children :  — 

Heldf  that  this  latter  clause  did  not  operate  either  by  way  of  executoiy  devise,  or  to 
cut  down  the  estate  of  the  parents  to  an  estate  for  life,  but  that  it  referred  to  a  dying 
df  the  sons  and  daughters  of  the  testator  in  his  lifetime,  and  that  consequently  the 
eldest  son  of  the  deceased  child  took  the  whole  of  liis  parent's  share  in  the  freeholds 
as  his  heir  at  law  and  in  the  leaseholds  as  his  administrator.  Gee  y.  The  Mayor,  jr. 
of  Manchester,  450. 

WINDOWS. 

Ancient,  enlarging^] 

See  Light. 

WITNESS. 

1.  Wife.']  The  14  &  15  Vict.  c.  99,  has  not  either  expressly  or  imph'edly  rendered  the 
wife  of  a  party  to  a  civil  suit  a  competent  witness  for  or  against  ner  husband.  Dis- 
sentiente,  JGrle,  J.     Stapleton  v.  O-o/i,  455 ;  Barbat  v.  Allen,  596. 

2.  Consent."]    Whether  by  consent  she  might  be  examined  as  a  witness,  qucere.    But,       < 
assuming  that  such  consent  would  render  her  admissible,  where  the  objection  had     -^ 
been  taken,  it  was  held  to  be  discretionary  with  the  judge  whether  he  would  allow  \ 
the  objection  to  be  withdrawn.    Barbat  v.  Allen,  596. 

Cross  Examination  of.] 

See  Cnoss  Examination. 


